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[Names  and  Addresses  of  Attorneys.] 

JOHN  A.  SHELTON,  Butte,  Montana, 

Solicitor  for  Complainant  and  Respondent. 

WALSH,  NOLAN  &  SCALLON,  Helena,  Montana, 
and  J.  A.  POORE,  Butte,  Montana, 

Solicitors  for  Defendants  and  Appellants. 


[1*]     In  the  Circuit  Court  of  the  United  States, 
Ninth  Circuit,  District  of  Montana. 

IN  EQUITY.— No. 

WASHINGTON-BUTTE  MINING  COMPANY, 

a  Corporation, 

Complainant, 

vs. 

LOUIS  MASON,  L.  O.  CLARK,  JOHANNA 
FARLIN,  C.  C.  CLARK,  L.  P.  FORES- 
TELL,  A.  F.  BUSHNELL,  JOHN  DOLAN, 
PAT  LEROUX,  J.  T.  FITZGERALD  and 
ELIZABETH  BROWN, 

Defendants. 

Bill  of  Complaint. 

To  the  Judges  of  the  Circuit  Court  of  the  United 
States  for  the  District  of  Montana. 
1. 
The  Washington-Butte  Mining  Company,  a  cor- 
poration, duly  created,  organized  and  existing  under 
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and  by  virtue  of  the  laws  of  the  State  of  Washington, 
and  a  citizen  and  resident  of  said  State,  brings  this 
its  bill  of  complaint  against  Louis  Mason,  L.  O. 
Clark,  Johanna  Farlin,  C.  C.  Clark,  L.  P.  Porestell, 
A.  F.  Bushnell,  John  Dolan,  Pat  Leroux,  J.  T.  Fitz- 
gerald and  Elizabeth  Brown,  citizens  and  residents 
of  the  State  of  Montana ;  and  thereupon,  your  orator 
complains  and  says : 

2. 
That  your  orator,  the  Washington-Butte  Mining 
Company,  is  a  corporation  duly  created,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Washington,  with  its  principal  office  and 
place  of  business  in  the  city  of  Spokane,  in  said  State 
of  Washington,  and  is  a  citizen  and  resident  of  the 
said  State  of  Washington,  and  is  fully  authorized 
and  empowered  by  law  to  own  and  hold  lands,  mines 
and  other  real  estate  and  to  institute  this  action. 

3. 
That  the  said  Louis  Mason,  L.  0.  Clark,  Johanna 
Farlin,  C.  C.  Clark,  L.  P.  Porestell,  A.  P.  Bushnell, 
John  Dolan,  Pat  Leroux,  J.  T.  Fitzgerald  and  Eliza- 
beth Brown  are  each  and  all  residents  and  [2] 
citizens  of  the  State  of  Montana. 

4. 
And  your  orator  further  avers  that  by  virtue  of  a 
United  States  patent  for  and  upon  the  land  herein- 
after described,  and  mesne  conveyances  thereof  by 
and  from  the  patentees  therein,  it  is  the  o^Tier  in  fee 
simple  absolute  of  the  following  described  premises 
and  all  of  them,  viz. : 

All  that  portion  of  the  Butte  and  Boston  placer 
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mining  claim,  Survey  No.  3379,  situated  in  Section 

16,  T.  3  N.,  E.  7  W.,  described  by  metes  and  bounds  as 
follows,  to  wit: 

Beginning  at  the  northwest  corner  of  the  ground 
herein  described,  which  point  is  Corner  No.  1  of  said 
Survey  3379  and  the  East  quarter  corner  of  Section 

17,  T.  3  N.,  R.  7  W.  of  the  principal  meridian ;  thence 
first  course  East  818  feet  to  Corner  No.  2;  thence 
second  course  south  63°  15'  E.  317.5  feet;  thence 
third  course  south  77°  12'  W.  378  feet;  thence  fourth 
course  south  0°  12'  E.  600  feet  to  a  point  on  the  south 
boundary  line  of  said  Survey  No.  3379';  thence  fifth 
course  south  77°  12'  W.  600.2  feet  to  Corner  No.  6  of 
said  survey  No.  3379;  thence  sixth  course  south  12° 
4B'  E.  394  feet  to  Corner  No.  7;  thence  seventh  course 
north  87°  W.  232.5  feet  to  Corner  No.  8;  thence  eighth 
course  north  0°  12'  W.  1332  feet  to  Corner  No.  1,  the 
place  of  beginning,  containing  approximately  19.25 
acres;  situated  in  the  county  of  Silver  Bow,  State  of 
Montana. 

5. 

And  your  orator  further  avers  that  said  premises 

are  vacant  and  no  one  is  in  the  actual  occupancy  and 

possession  thereof;  that  the  value  of  said  premises 

exceeds  Twenty-five  Thousand  ($25,000.00)  Dollars. 

6. 
And  your  orator  further  avers  that  the  defendants, 
and  each  of  them,  claim  an  estate  or  interest  in  the 
premises  aforesaid,  adverse  to  your  orator;  that  the 
claims  of  defendants,  and  each  of  them,  are  without 
any  right  whatever,  and  that  the  said  defendants  have 
not  any  estate,  right,  title,  or  interest  whatever  in  said 
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premises  or  any     [3]     part  thereof. 

In  consideration  whereof,  your  orator,  to  the  end 
that  it  may  obtain  the  relief  to  which  it  is  justly  en- 
titled in  the  premises,  prays  the  Court  to  grant  to  it 
your  writ  of  subpoena  directed  to  Louis  Mason,  L.  O. 
Clark,  Johanna  Farlin,  C.  C.  Clark,  L.  P.  Forestell, 
A.  F.  Bushnell,  John  Dolan,  Pat  Leroux,  J.  T.  Fitz- 
gerald and  Elizabeth  Brown,  the  said  defendants,  re- 
quiring them  and  each  of  them  to  appear  herein  and 
answer  to  the  several  allegations  in  this  bill  con- 
tained; that  they  be  required  to  set  forth  any  and 
every  adverse  interest,  claim,  estate  or  demand  in  and 
to  said  premises,  to  the  end  that  the  same  may  be 
justly  adjudicated  and  declared  null  and  void  as 
against  your  orator,  and  that  the  title  and  ownership 
of  your  orator  in  and  to  said  premises  be  established 
and  confirmed  as  against  any  and  all  claims  of  the 
defendants,  or  either  of  them,  and  all  cloud  thereon 
forever  removed  and  defendants,  and  each  of  them, 
enjoined  from  further  asserting  the  same ;  that  upon 
the  hearing  of  this  suit  and  an  adjudication,  your 
■orator  be  quieted  and  conflnned  in  its  title  to  the  said 
premises,  and  that  your  orator  may  have  such  other 
and  further  relief  as  to  the  Court  may  seem  meet  and 
proper,  and  which  Equity  may  require,  and  for  costs. 
KIRK,  BOURQUIN  &  KIRK, 

Solicitors  for  Complainant. 

[Endorsed]:  No.  443.  Bill  of  Complaint.  Filed 
and  entered  May  11,  1910.  Geo.  W.  Sproule,  Clerk. 
By  F.  H.  Drake,  Deputy. 


Washington-Butte  Mining  Company.  5 

[4]     In  the   Circuit  Court  of  the   United  States, 
Ninth  Circuit,  District  of  Montana. 

WASHINGTON-BUTTE  MINING  COMPANY, 
a  Corporation, 

Complainant, 

vs. 

LOUIS  MASON,  L.  O.  CLARK,  JOHANNA 
FARLIN,  C.  C.  CLARK,  L.  P.  FORES- 
TELL,  A.  F.  BUSHNELL,  JOHN  DOLAN, 
PAT  LEROUX,  J.  T.  FITZGERALD  and 
ELIZABETH  BROWN, 

Defendants. 

Answer  to  [Cross-Bill]. 

Come  now  the  defendants  above  named  and  for 
their  answer  to  the  alleged  bill  in  equity  of  complain- 
ant herein,  admit,  allege  and  deny  as  follows : 

1st. — Deny  any  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  matters  and  things  set 
forth  and  contained  in  paragraph  number  2  of  said 
alleged  bill. 

2d.- — Admit  the  matters  and  things  set  forth  and 
contained  in  paragraph  number  3  of  said  alleged 
bill. 

3d. — ^Deny  that,  by  virtue  of  a  United  States  patent 
for  the  land  described  in  paragraph  4  of  said  alleged 
bill,  or  by  mesne  conveyances  thereof  by  or  from  the 
patentees  therein,  or  otherwise  or  at  all,  the  com- 
plainant is  the  owner  in  fee  simple  absolute,  or  other- 
wise or  at  all  of  any  portion  of  the  said  lands  des- 
cribed in  paragraph  4  of  said  alleged  bill,  which  is 
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included  within  the  exterior  boundaries  of  the 
Hornet,  Gulf,  Olivia,  Hope  and  Eabbit  Quartz  Lode 
Mining  Claims,  which  said  lodes  are  hereinafter  more 
particularly  referred  to  and  described. 

Deny  any  knowledge  or  information  sufficient  to 
fonn  a  belief  as  to  whether  hj  virtue  of  a  United 
States  patent  for  the  land  described  in  paragraph  4 
of  said  alleged  bill,  or  by  mesne  conveyances  thereof 
by  or  from  the  patentees  therein,  or  otherwise,  or  at 
[5]  all,  the  complainant  is  the  owner  in  fee  simple, 
absolute,  or  otherwise  or  at  all  of  any  portion  of  the 
said  lands  described  in  paragraph  4  of  said  alleged 
bill,  which  is  not  included  within  the  exterior  bound- 
aries of  the  said  Hornet,  Gulf,  Olivia,  Hope  and 
Rabbit  Quartz  Lode  Mining  Claims. 

4th. — Deny  that  said  premises  are  vacant,  or  that 
no  one  is  in  the  actual  occupancy  or  possession 
thereof.  Admit  that  the  value  of  said  premises  ex- 
ceeds twenty-five  thousand  dollars. 

5th. — Admit  that  the  defendants  and  each  of  them 
claim  an  estate  and  interest  in  the  premises  in  said 
alleged  bill  mentioned  and  described,  adverse  to 
complainant,  but  deny  that  the  claims  of  defendants 
or  each  of  them,  are  without  any  right  whatever,  or 
that  said  defendants  have  not  any  estate,  right,  title 
or  interest  whatever  in  said  premises  or  any  part 
thereof,  but,  on  the  contrary,  defendants  allege  that 
they  now  are,  and  were  at  the  time  of  the  commence- 
ment of  this  action,  and  for  a  long  time  prior  thereto 
and  ever  since  have  been  the  owner,  in  the  possession 
and  entitled  to  the  immediate  possession  of  all  that 
portion  of  the  said  premises,  which  is  embraced 
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within  the  exterior  boundaries  of  the  said  Hornet, 
Gulf,  Olivia,  Hope  and  Rabbit  Quartz  Lode  Mining 
Claims.  As  to  any  portion  of  the  said  premises  not 
within  the  said  exterior  boundaries  of  the  said 
Hornet,  Gulf,  'Olivia,  Hope  and  Rabbit  Quartz  Lode 
Claims,  or  included  or  embraced  in  any  of  the  dips, 
spurs,  or  angles  thereof,  these  defendants  deny  that 
they  make  any  claim  of  any  kind  or  character  what- 
soever thereto,  and  hereby  disclaim  any  right,  title, 
claim  or  demand  thereto  or  therein. 

For  a  further  and  affirmative  defense  and  cross- 
bill herein,  these  defendants  allege : 

1st. — That  heretofore,  to  wit,  on  or  about  the  11th 
day  of  May,  A,  D.,  1891,  Simeon  V.  Kemper  and 
Josephine  Lorenz  did  enter  a  certain  placer  claim  in 
the  United  States  Land  Office,  at  Helena,  Montana, 
embracing  a  portion  of  Section  Sixteen,  in  Township 
Three,  [6]  north  of  Range  seven,  west  of  the  prin- 
cipal meridian,  in  the  Summit  Valley  Mining  Dist- 
rict, in  the  county  of  Silver  Bow  and  State  of  Mon- 
tana, said  premises  being  designated  by  the  Surveyor 
General  as  Survey  No.  3379.  That  on  or  about  the 
19th  day  of  December,  1895,  the  United  States  Gov- 
ernment issued  its  certain  patent  to  the  said  Simeon 
V.  Kemper  and  Josephine  Lorenz  for  the  ground 
embraced  in  said  Survey  No.  3379. 

That  the  said  patent  so  issued  to  the  said  Simeon 
V.  Kemper  and  Josephine  Lorenz  contained  and  con- 
tain the  following  condition  and  exception,  to  wit : 

First:  That  the  grant  hereby  made  is  restricted 
in  its  exterior  limits  to  the  boundaries  of  the  said 
mining  premises,  and  to  any  veins  or  lodes  of  quartz 
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or  other  rock  in  place  bearing  gold,  silver,  cinnibar, 
lead,  tin,  copper  or  other  valuable  deposits  which  may 
have  been  discovered  within  said  limits  subsequent  to 
and  which  were  not  known  to  exist  on  the  11th  day 
of  May,  A.  D.  1891. 

Second:  That  should  any  vein  or  lode  of  quartz 
or  other  rock  in  place,  bearing  gold,  silver,  cinnibar, 
lead,  tin,  copper  or  other  valuable  deposits  be  claimed 
or  known  to  exist  within  the  above-described 
premises  at  said  last  named  date,  the  same  is  ex- 
pressly excepted  and  excluded  from  these  presents. 

That  at  the  time  of  the  location  of  said  placer 
claim,  to  wit,  on  the  20th  day  of  December,  1890,  and 
at  the  time  of  the  application  for  patent,  and  at  the 
time  of  entering  the  land  aforesaid,  and  at  the  time 
and  date  of  the  grant  and  issuance  of  said  patent, 
certain  lodes,  veins,  or  deposits  of  mineral,  ore,  or 
rock  in  place,  carrying  copper,  silver,  lead  and  other 
valuable  metals  and  minerals  were  known  to  exist 
within  the  boundaries  of  the  said  described  placer 
claim,  and  within  the  boundaries  of  the  legal  sub- 
division described  in  said  patent. 

ad. — That  the  fact  that  said  veins  did  exist  as 
aforesaid,  within  the  said  premises,  was  known  to  the 
locators  of  said  described  [7]  placer  claim,  at  all 
of  the  times  hereinbefore  mentioned,  and  that  the 
application  for  a  patent  to  the  said  premises  as  placer 
ground,  did  not  include  any  application  whatever  for 
a  patent  to  any  land,  lode  or  vein  so  known  to  exist 
within  the  exterior  boundaries  of  said  placer  claim. 

3d. — That  by  reason  of  said  failure  on  the  part  of 
said  locators  and  applicants  for  said  placer  claim, 
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the  said  leads  and  lodes,  veins  and  bodies  of  mineral 
known  to  exist  as  aforesaid,  were  excluded  from  and 
excepted  out  of  the  said  patent  and  grant  of  said 
lands  to  the  said  placer  claimants,  and  did  not  pass  by 
said  patents,  but  remained  until  located  as  herein- 
after specifically  set  forth,  by  the  predecessors  of 
these  defendants,  unappropriated  public  mineral 
lands  of  the  United  States,  and  subject  to  location 
under  the  mineral  laws  of  the  United  States. 

4th. — That  heretofore,  to  wit,  on  the  19th  day  of 
March,  1900,  Samuel  Kift  and  Isaac  Knoyle,  being- 
then  and  there  citizens  of  the  United  States  and  resi- 
dents of  the  State  of  Montana,  entered  in  and  upon 
the  ground  hereinabove  described,  upon  which  was 
situated  the  said  known  veins  or  leads,  and  which 
were  by  the  express  terais  of  the  patents  hereinabove 
referred  to,  excluded  from  the  operation  thereof,  and 
made  a  discovery  on  one  of  said  veins,  of  mineral 
bearing  quartz  or  rock  in  place,  showing  a  well-de- 
fined wall,  and  immediately  thereafter  located  a 
quartz  lode  mining  claim  upon  said  lode  or  vein,  and 
designated  their  location  as  the  "Hornet"  quartz  lode 
mining  claim,  and  in  all  respects  complied  with  the 
laws  of  the  United  States  and  the  State  of  Montana 
with  reference  to  the  discovery  and  location  of  quartz 
lode  mining  claims ;  that  the  said  Hornet  quartz  lode 
mining  claim  so  located,  extended  and  extends  1500 
feet  along  the  course  of  said  vein  in  an  easterly  and 
westerly  direction,  and  300  feet  on  each  side  thereof ; 
that  the  said  Kift  and  Knoyle  did  upon  the  said  19th 
day  of  March,  1900,  post  a  notice  of  location  at  the 
point  of  said  discovery,  claiming  the  said  vein  or  lode 
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as  the  Hornet  Lode  Claim,  said  notice  contained  the 
name  [8]  of  said  claim,  the  names  of  the  locators, 
the  date  of  location,  the  number  of  lineal  feet  claimed 
in  length  along  the  course  of  the  vein  each  way  from 
the  point  of  discovery,  with  the  width  on  each  side  of 
the  center  of  the  vein,  and  the  general  course  of  the 
vein;  that,  within  ninety  days  thereafter,  they 
marked  the  boundaries  of  said  claim,  so  that  they 
could  be  readily  traced,  and  sank  a  discovery  shaft 
to  the  depth  of  at  least  ten  feet  from  the  lowest  part 
of  the  rim  of  such  shaft  at  the  surface,  and  ran  a 
cross-cut  from  the  bottom  thereof,  which  showed  a 
well-defined  crevice  or  valuable  deposit;  and  there- 
after, and  within  ninety  days  from  the  date  of  post- 
ing said  notice,  they  filed  in  the  office  of  the  County 
Clerk  of  Silver  Bow  County,  Montana,  a  declaratory 
statement,  containing  the  name  of  the  lode  claim,  the 
names  of  the  locators,  the  date  of  the  location,  and 
such  a  description  with  reference  to  some  natural 
object  or  permanent  monument,  as  would  identify  the 
same;  the  number  of  lineal  feet  claimed  in  length 
along  the  course  of  the  vein,  each  way  from  the  point 
of  discovery,  with  the  width  on  each  side  of  the  center 
of  the  vein,  and  the  general  course  of  the  lode  or  vein, 
as  near  as  might  be,  the  location  and  dimensions  of 
the  discovery  shaft,  and  the  location  and  description 
of  each  corner,  with  the  markings  thereon,  which 
declaratory  statement  was  verified  by  the  oath  of  one 
of  them,  and  that,  thereafter,  to  wit,  on  the  27th  day 
of  December,  1900,  they  made  and  filed  with  the 
County  Clerk  and  Recorder  of  Silver  Bow  County, 
Montana,  an  amended  declaratory  statement  thereof. 
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That  thereafter,  by  due  and  legal  conveyances,  these 
answering  defendants  became  and  now  are  the  own- 
ers, in  possession  and  entitled  to  the  possession  of  all 
of  the  lands  and  premises  embraced  within  the  ex- 
terior boundaries  of  the  said  Hornet  Lode,  and  of  all 
lodes,  leads  and  pledges  having  their  apex  therein, 

5th. — That  at  the  time  of  the  commencement  of  this 
action,  and  for  a  long  time  prior  thereto,  and  ever 
since,  these  defendants  and  their  predecessors  in  in- 
terest were  the  owners,  in  possession  and  entitled  to 
the  possession  of  the  aforesaid  Hope,  Gulf,  Olivia  and 
[9]  Rabbit  Lode  claims.  That  on  the  8th  day  of 
May,  1900,  one  R.  O.  Merriman  discovered  within 
the  boundaries  of  the  said  Rabbit  Lode,  a  mineral- 
bearing  vein  of  the  character  hereinafter  described ; 
that  on  the  15th  day  of  May,  1900,  he  discovered 
within  the  boundaries  of  the  Hope  Lode  Claim,  a 
mineral-bearing  vein  of  the  character  hereinafter 
described;  that  on  the  16th  day  of  May,  1900,  he  dis- 
covered within  the  boundaries  of  the  Olivia  Lode 
Claim,  a  mineral  bearing  vein  of  the  character  here- 
inafter described,  and  that  on  the  19th  day  of  May, 
1900,  he  discovered  within  the  boundaries  of  the  Gulf 
Lode  Claim,  a  mineral-bearing  vein  of  the  character 
hereinafter  described;  and  that,  on  said  respective 
dates,  he  located  the  said  respective  lode  claims,  being 
then  and  there  a  citizen  of  the  United  States,  by  dis- 
covering within  each  of  said  respective  claims,  said 
mineral-bearing  vein,  containing  quartz  and  other 
rock  in  place,  carrying  valuable  deposits  of  silver 
and  copper  and  having  well-defined  walls,  and  ex- 
tending in  an  easterly  and  westerly  direction,  or  in  a 
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slightly  northwesterly  and  southeasterly  direction; 
and  that  he  posted  on  said  dates  a  notice  of  location 
at  the  discovery  of  each  of  said  claims,  containing  the 
names  of  the  claim,  the  name  of  the  locator,  the  date 
of    location,  the  number  of    lineal  feet  claimed    in 
length  along  the  course  of  the  vein  each  way  from 
the  point  of  discovery,  with  the  width  on  each  side 
of  the  center  of  the  vein,  and  the  general  course  of 
the  vein ;  that  within  sixty  da}"s  thereafter,  he  marked 
the  boundaries  of  each,  and  sank  a  discovery  shaft 
at  the  point  of  discovery  on  each  of  them  to  the  depth 
of  more  than  ten  feet  from  the  lowest  part  of  the 
rim  at  the  surface,  and  which  disclosed  at  said  depth 
a  well-defined  crevice  of  quartz  and  a  valuable  de- 
posit of  mineral ;  that  said  marking  was  by  placing 
at  each  corner  of  each  of  said  claims,  a  post,  marked 
to  designate  the  corner,  not  less  than  four  inches 
square  and  four  feet  six  inches  in  length,  set  one  foot 
in  the  ground  and  having  a  mound  of  earth  or  stone, 
four  feet  in  diameter  and  two  feet  in  height  around 
the  same;  that  within  sixty  days,  he  filed  with  the 
County  Clerk  and      [10]     Recorder  of  Silver  Bow 
County,  Montana,  a  declaratory  statement  for  each 
of  said  locations,  verified  by  his  oath,  and  containing 
the  name  of  the  claim,  the  name  of  the  locator,  the 
date  of  location,  and  such  a  description  of  the  loca- 
tion of  the  claim,  with  reference  to  some  natural  ob- 
ject or  permanent  monument,  as  would  and  did  iden- 
tify it;  the  number  of  lineal  feet  claimed  in  length 
along  the  course  of  the  vein  each  way  from  the  point 
of  discovery,  with  the  width  on  each  side  of  the  cen- 
ter of  the  vein,  and  the  general  course  of  the  vein; 
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the  dimensions  and  location  of  the  discovery  shaft, 
and  the  location  and  description  of  each  corner,  with 
the  markings  thereon.  That  the  course  of  said  loca- 
tions was  in  an  easterly  and  westerly  direction,  and 
the  length  of  each  was  and  is  1500  feet,  and  with  a 
width  on  each  side  of  the  center  of  each  vein  of  300 
feet.  That  heretofore,  an  amended  declaratory 
statement  on  each  of  said  claims  was  filed  on  behalf 
of  the  owners  thereof,  with  the  County  Clerk  and 
Recorder  of  Silver  Bow  County,  Montana,  for 
the  purpose  of  taking  all  benefits  of  the  laws  of  the 
State  of  Montana  allowing  amended  declaratory 
statements  of  quartz  claims  to  be  filed,  and  without 
any  waiver  of  the  rights  claimed  under  said  original 
locations,  each  of  said  amended  declaratory  state- 
ments being  duly  verified. 

6th. — That  the  aforesaid  veins  lie,  in  large  part 
within  the  premises  mentioned  and  described  in  the 
alleged  bill  herein,  and  said  lode  claims  embrace 
nearly  all  of  said  ground  described  therein ;  and  that 
each  of  the  aforementioned  veins  was,  on  and  for  a 
long  time  prior  to  the  11th  day  of  May,  1891,  wtII 
known,  and  that  they  contained  valuable  ores  of 
silver  and  copper  and  in  sufficient  quantities  to  jus- 
tify exploitation,  all  of  which  was  known  to  the  ap- 
plicants for  said  placer  patent  hereinbefore  men- 
tioned, at  the  time  of  said  application,  and  to  the  com- 
munity generally,  and  that  the  existence  of  each  and 
all  of  the  same  could  have  been  known  prior  to  the 
said  11th  day  of  May,  1891,  to  anyone  who  would  go 
upon  the  ground  and  view  or  inspect  it. 

7th. — That  prior  to  the  commencement  of  this  ac- 
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tion,  by  due  and  [11]  legal  conveyances,  these  an- 
swering defendants  became  and  now  are  the  owners, 
in  possession,  and  entitled  to  the  possession  of  all  of 
the  lands  and  premises  embraced  in  said  quartz  lode 
claims  and  each  thereof,  and  that  during  each  and 
every  year  since  the  year  of  the  location  thereof,  these 
defendants  and  their  predecessors  in  interest  have 
done  or  caused  to  be  done  one  hvmdred  dollars  worth 
of  work  and  improvements  uj^on  each  of  same, 

8th. — That  the  said  complainant  in  this  action 
claims  some  estate  or  interest  in  or  to  the  said  Hor- 
net, Gulf,  Hope,  Olivia  and  Rabbit  Quartz  Lode 
Claims  and  to  the  lands  embraced  therein  under  the 
said  placer  patent  so  issued  to  the  said  Kemper  and 
Lorenz,  but  that  any  alleged  or  pretended  claim  of 
the  said  complainant  in  this  action  in  or  to  the  said 
ground  included  within  the  exterior  boundaries  of 
the  said  Hornet,  Gulf,  Hope,  Olivia  and  Rabbit 
Lodes,  is,  and  at  all  times  has  been  wholly  without 
right,  and  in  violation  of  the  rights  of  these  defend- 
ants, in  and  to  the  said  lode  claims,  and  cast  a  cloud 
upon  the  title  of  these  defendants.  And  that  said 
complainant  has  not  any  estate,  right,  title  or  interest 
in  said  premises  or  any  part  thereof. 

WHEREFORE,  defendants  pray  judgment  that 
complainant  take  nothing  by  its  said  action,  and  that 
defendants  be  adjudged  to  be  the  owners  and  enti- 
tled to  the  possession  of  the  said  Hornet,  Rabbit, 
Hope,  Olivia  and  Gulf  Lode  Claims,  and  of  all  veins, 
dips,  spurs  and  ore  bodies  contained  therein,  and  the 
ground  and  premises  within  the  boundaries  thereof, 
and  that  the  said  complainants,  and  all  persons  claim- 
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ing  or  to  claim,  by,  througli  or  under  them,  be  for- 
ever enjoined  and  restrained  from  asserting  any 
claim  or  title  or  right  whatever  to  the  before-men- 
tioned premises,  or  any  part  thereof,  and  from  in 
anywise  hindering  or  interfering  with  these  defend- 
ants, or  their  successors  in  interest,  in  the  full  and 
peaceable  use  and  enjoyment  of  the  same;  that  de- 
fendants' title  be  established  and  quieted  against 
complainant ;  and  for  their  costs,  and  for  such  other 
relief  as  these     [12]     defendants  may  be  entitled  to. 

L.  P.  FORESTELL, 
I.  A.  COHEN, 
Solicitors  and  Counsel  for  Defendants. 
Duly  verified  by  Louis  Mason,  one  of  the  defend- 
ants, before  I.  A.  Cohen,  a  notary  public,  on  June  5th, 
1911;  and  served  on  counsel  for  complainant  June 
5th,  1911;  and  filed  and  entered  June  5th,  1911. 


[13]     [Same  Title  of  Court  and  Cause.] 

Answer  of  Washington-Butte  Mining  Company  to 
Cross-bill  of  Defendants. 

The  Washington-Butte  Mining  Company,  com- 
plainant, now  and  at  all  times  thereafter  saving  to 
itself  all  and  all  manner  of  benefit  of  exception  or 
otherwise  that  can  be  or  may  be  had  or  taken  to  the 
many  errors,  uncertainties  and  imperfections  in  the 
cross-bill  of  defendants  contained,  for  answer  there- 
to, or  to  so  much  thereof  as  it  is  advised  it  is  material 
or  necessary  for  it  to  make  answer  to,  answering, 
says : 

(1)     That  it  admits  all  the    statements  in  para- 
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graph  1  of  the  cross-bill  are  true,  save  and  excepting 
those  of  the  last  ten  lines  thereof,  each  and  all  of 
which  it  denies. 

(2)  That  it  admits  that  the  application  for  placer 
patent  mentioned  in  said  cross-bill  did  not  include 
any  application  for  patent  to  any  lead,  lode  or  vein 
known  to  exist  within  the  boundaries  of  said  placer 
claim,  and  denies  that  any  such  lead,  lode  or  vein 
was  at  the  tim'e  of  said  application  and  until  about 
nine  years  thereafter  known  to  exist  by  any  one  or 
at  all. 

(3)  That  it  admits  that  Samuel  Kift  and  Isaac 
Knoyle  located  the  Hornet  lode  claim,  but  denies  that 
such  location  was  based  on  any  vein  known  prior  to 
the  discovery  thereof  by  them  as  alleged  in  para- 
graph 4  of  said  cross-bill. 

(4)  That  it  denies  that  defendants  and  their  pred- 
ecessors in  interest  or  any  or  either  of  them  at  any 
time  or  at  all  were  owners,  in  possession  and  entitled 
to  possession,  or  any  or  either  of  them,  of  the  Hope, 
Gulf,  Olivia  and  Rabbit  Lode  claims,  or  any  or  either 
of  them,  or  of  any  of  the  premises  involved  herein, 
and  denies  that  any  such  claims  exist  save  as  pre- 
tended and  unlawful  claims  asserted  [14]  by  de- 
fendants upon  lands  owned  by  plaintiff  under  and 
by  virtue  of  said  placer  patent  and  mesne  convey- 
ances thereunder. 

(5)  That  it  has  no  knowledge  or  information  as 
to  the  extent  of  defendants'  succession  to  the  title 
to  the  lode  claims  by  them  claimed  in  the  said  cross- 
bill, and  as  to  the  extent  of  the  work  done  by  them 
thereon. 
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(6)  That  on  the  11th  of  May,  1801,  Simeon  V. 
Kemper  and  Josephine  Lorenz,  complainant's  prede- 
cessors in  interest,  were  the  owners  and  in  posses- 
sion and  entitled  to  the  possession  of  the  Butte  & 
Boston  placer  mining  claim,  situated  in  Silver  Bow 
County,  Montana,  and  which  said  ground  included 
the  following  described  piece  of  mining  ground,  to 
wit: 

All  that  portion  of  the  Butte  and  Boston  placer 
mining  claim,  Survey  No.  3379,  situated  in  section  16, 
T.  3  N.,  E.  7  W.,  described  by  metes  and  bounds  as 
follows,  to  wit: 

Beginning  at  the  northwest  corner  of  the  ground 
herein  described,  which  point  is  Corner  No.  1  of  said 
Survey  3879i,  and  the  east  quarter  corner  of  section 
17,  T.  3  N.,  R.  7  W.  of  the  principal  meridian;  thence 
first  course  east  818  feet  to  Corner  No.  2;  thence 
second  course  south  63°  15'  E.  317.5  feet;  thence  third 
course  south  77°  12'  W.  378  feet ;  thence  fourth  course 
south  0°  12'  E.  600  feet  to  a  point  on  the  south  bound- 
ary line  of  said  Survey  No.  3879;  thence  fifth  course 
south  77°  12'  W.  600.2  feet  to  Corner  No.  6  of  said 
survey  No.  3379;  thence  sixth  course  south  12°  48' 
E.  304  feet  to  Comer  No.  7;  thence  seventh  course 
north  87°  W.  232.5  feet  to  Corner  No.  8;  thence  eighth 
course  north  0°  12'  W.  1332  feet  to  Corner  No.  1,  the 
place  of  beginning,  containing  approximately  19.25 
acres;  situated  in  the  county  of  Silver  Bow,  State  of 
Montana. 

(7)  That  on  May  11th,  1891,  the  said  Simeon  V. 
Kemper  and  Josephine  Lorenz,  predecessors  of  com- 
plainant as  aforesaid,  duly  made  application  in  the 
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United  States  Land  Office  at  Helena,  [15]  Mon- 
tana, for  a  patent  for  the  said  Butte  &  Boston  placer 
mining  claim,  and  afterwards  duly  published  and 
posted  notice  of  their  said  application  for  patent. 

(8)  That  during  the  period  of  publication  of  said 
notice  of  application  for  patent  for  the  said  Butte 
&  Boston  placer  mining  claim,  to  wit,  on  the  24th 
day  of  June,  1891,  Levi  J.  Hamilton,  Charles  S.  Pass- 
more  and  Henry  J.  Nolan,  claiming  to  have  located 
a  portion  of  the  said  Butte  &  Boston  placer  mining 
claim,  GOO  feet  in  width  by  1500'  feet  in  length,  in- 
cluding a  portion  of  the  ground  above  described  by 
metes  and  bounds,  as  the  Pleasant  View  lode  claim, 
filed  in  the  United  States  Land  Office  at  Helena, 
Montana,  their  protest  and  adverse  claim  to  the 
said  application  of  Simeon  V.  Kemper  and  Josephine 
Lorenz,  for  patent  for  the  said  Butte  &  Boston  placer 
mining  claim,  as  claimants  of  the  alleged  Pleasant 
View  lode  location. 

(9)  That  afterwards,  on  July  2'5,  1891,  under  in- 
structions issued  to  them  by  the  Register  and  Re- 
ceiver of  the  United  States  Land  Office  at  Helena, 
Montana,  the  said  Charles  S.  Passmore,  Levi  J. 
Hamilton  and  Henry  J.  Nolan  commenced  in  a  court 
of  competent  jurisdiction,  to  wit,  in  the  District 
Court  of  the  Second  Judicial  District  of  the  State 
of  Montana,  in  and  for  Silver  Bow  County,  their  ad- 
verse suit  against  the  said  Simeon  V.  Kemper  and 
Josephine  Lorenz,  adversing  their  said  application 
for  patent  for  the  said  Butte  &  Boston  placer  mining 
claim,  designated  by  file  number  3620. 

(10)  That  afterwards,  on  the  27th  day  of  July, 


Washington-Butte  Mining  Company.  19 

1891,  the  Clerk  of  said  District  Court  duly  filed  in 
the  United  States  Land  Office  at  Helena,  Montana, 
notice  of  the  commencement  of  said  adverse  suit, 
and  thereupon  all  proceedings  on  said  application 
for  patent  of  Simeon  V.  Kemper  and  Josephine 
Lorenz  for  said  Butte  &  Boston  placer  mining  claim, 
were  in  said  land  office  stayed,  awaiting  the  deter- 
mination of  said  adverse  claim  in  the  said  District 
Court. 

(11)  That  afterwards,  such  proceedings  were 
had  in  said  case  and  in  said  court,  that  on  March 
16th,  1895,  the  said  District  Court  [16]  duly  ren- 
dered its  judgment  therein,  to  the  effect  that  said 
defendants,  Simeon  V.  Kemper  and  Josephine 
Lorenz  were  the  owners  and  entitled  to  the  posses- 
sion of  all  the  ground  claimed  by  said  Passmore 
et  al.,  as  the  Pleasant  View  lode  claim,  which  said 
ground  is  described  as  follows,  to  wit: 

Beginning  at  a  point  in  the  said  claim  from  whence 
the  quarter  section  corner  of  sections  16  and  17, 
township  3  north,  range  7  west,  bears  north  0  de- 
grees 12  minutes  west,  SQ'S.l  feet  distant,  and  run- 
ning thence  north  77  degrees  12  minutes  east,  1500 
feet;  thence  north  0  degrees  13  minutes  west  334.3 
feet;  thence  north  68  degrees  15  minutes  west,  406.2 
feet;  thence  south  77  degrees  12  minutes  west,  1128 
feet;  thence  south  0  degrees  12  minutes  east,  600  feet 
to  the  place  of  beginning,  containing  an  area  of  19.07 
acres,  more  or  less,  which  said  ground  is  a  portion  of 
the  ground  hereinabove  described  by  metes  and 
bounds. 

(12)  That  during  the  period  of  publication  of  said 
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notice  of  application  for  patent,  made  by  Simeon  V. 
Kemper  and  Josephine  Lorenz  on  the  11th  day  of 
May,  1891,  for  the  said  Butte  &  Boston  placer  min- 
ing claim,  to  wit,  on  the  24th  day  of  June,  1891,  Levi 
J.  Hamilton,  Charles  S.  Passmore  and  Henry  J. 
Nolan  claiming  to  have  located  a  portion  of  said 
Butte  &  Boston  placer  mining  claim,  600  feet  in 
width  by  150O  feet  in  length,  including  a  portion  of 
the  ground  above  described,  in  paragraph  No.  6  of 
this  answer,  which  said  location  was  called  by  them 
the  Point  Pleasant  lode  claim,  filed  in  the  United 
States  Land  Of&ce  at  Helena,  Montana,  their  protest 
and  adverse  claim  on  said  Point  Pleasant  lode  claim, 
to  the  said  application  of  Simeon  V.  Kemper  and 
Josephine  Lorenz,  for  patent  for  the  Butte  &  Boston 
placer  mining  claim. 

(13)  That  afterwards,  on  July  25th,  1891,  under 
instructions  issued  to  them  by  the  Register  and  Re- 
ceiver of  the  United  States  Land  Office  at  Helena, 
Montana,  the  said  Charles  S.  Passmore,  Levi  J. 
Hamilton  and  Henry  J.  Nolan  commenced  in  a  court 
of  competent  [17}  jurisdiction,  to  wit,  in  the  Dis- 
trict Court  of  the  Second  Judicial  District  of  the 
State  of  Montana,  in  and  for  Silver  Bow  County, 
their  adverse  suit  against  the  said  Simeon  V. 
Kemper  and  Josephine  Lorenz,  adversing  their  said 
application  for  patent  for  the  said  Butte  &  Boston 
placer  mining  claim,  designated  by  file  Number  3621. 

(14)  That  afterwards  on  the  27th  day  of  July, 
1891,  the  Clerk  of  said  District  Court  duly  filed  in 
the  United  States  Land  Office  at  Helena,  Montana, 
notice  of  the  commencement  of  said  adverse  suit, 
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and  thereupon  all  proceedings  on  said  application 
for  patent,  of  Simeon  V.  Kemper  and  Josephine 
Lorenz  for  said  Butte  &  Boston  placer  mining  claim, 
were  in  said  land  office  stayed,  awaiting  the  deter- 
mination of  said  adverse  claim  in  the  said  District 
Court. 

(15)  That  afterwards,  such  proceedings  were 
had  in  said  case  and  in  said  court,  that  on  March 
16th,  1895,  the  said  District  Court  dulj''  rendered  its 
judgment  therein,  to  the  effect  that  said  defendants, 
Simeon  V.  Kemper  and  Josephine  Lorenz  were  the 
owners  and  entitled  to  the  possession  of  all  the 
ground  claimed  by  said  Passmore  et  al.,  as  the  Point 
Pleasant  lode  claim,  which  said  ground  is  described 
as  follows,  to  wit: 

Beginning  at  a  post,  whence  the  quarter  section 
corner  of  sections  16  and  17,  T.  S  N.,  PL  7  W.  bears 
north  29  degrees  58  minutes  west  358  feet;  thence 
south  80'  degrees  45  minutes  east  1500'  feet;  thence 
north  8  degrees  15  minutes  east  17.6  feet;  thence 
north  42  degrees  5  minutes  west  2i(X)  feet  to  comer 
No.  3,  of  the  Butte  &  Boston  placer  claim;  thence 
north  63  degrees  16  minutes  west  800  feet  to  Corner 
No.  2,  of  the  Butte  &  Boston  placer  claim;  thence 
West  594.2  feet;  thence  south  8  degrees  15  minutes 
west  313,4  feet  to  the  place  of  beginning;  containing 
an  area  of  9.83  acres,  more  or  less. 

(16)  And  thereupon  the  said  Simeon  V.  Kemper 
and  Josephine  Lorenz,  applicants  for  patent  for  the 
Butte  and  Boston  placer  mining  claim,  duly  filed  in 
the  United  States  Land  Office  at  Helena,  Montana, 
duly  certified  copies  of  said  judgments  in  said  causes 
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Nos.  3620  and  362il,  in  which  judgments  said  appli- 
cants were  adjudged  the  [18]  owners  and  entitled 
to  the  possession  of  all  the  ground  included  within 
the  boundaries  of  the  so-called  Pleasant  View  and 
Point  Pleasant  Lode  Claims,  and  thereupon  the  offi- 
cers of  the  United  States  Land  Office  at  Helena, 
Montana,  adopted  and  confirmed  the  said  judgments 
of  said  District  Court  rendered  and  entered  as  afore- 
said in  the  said  above-entitled  suits  and  passed  the 
said  application  for  patent,  and  thereupon  the  Gov- 
ernment of  the  United  States  issued  and  delivered 
to  complainant's  said  predecessors  in  interest, 
Simeon  V.  Kemper  and  Josephine  Lorenz,  appli- 
cants for  patent  for  the  said  Butte  and  Boston  placer 
claim,  its  patent,  absolutely  and  without  exception 
or  reservation  as  to  all  portions  of  said  ground  in- 
cluded within  the  said  adverse  claims  and  judgments 
had  in  said  suits,  and  as  to  the  other  portions  of  the 
said  Butte  and  Boston  placer  mining  claim,  subject 
to  the  exceptions  and  reservations  relative  to  known 
lodes,  if  any,  which  existed  at  the  date  of  said  appli- 
cation for  patent  for  said  Butte  and  Boston  placer 
mining  claim. 

(17)  That  complainant  has  succeeded  by  mesne 
conveyances  to  the  said  title  so  obtained  by  the  said 
Simeon  V.  Kemper  and  Josephine  Lorenz,  and 
thereby  became  and  is  now  the  owner  and  entitled 
to  the  possession  of  all  the  ground  described  in  para- 
graph No.  6  of  this  answer. 

(18)  Complainant  alleges  that  under  the  provi- 
sions of  Sections  2826'  and  2833  of  the  Revised  Stat- 
utes of  the  United  States,  the  said  action  of  the  offi- 


Washington-Butte  Mining  Company.  23 

cers  of  the  United  States  Land  Office  in  staying  pro- 
ceedings under  the  said  application  of  Simeon  V. 
Kemper  and  Josephine  Lorenz  for  patent  upon  the 
filing  of  said  adverse  claims  of  Passmore  et  al.  on  the 
said  Pleasant  View  and  Point  Pleasant  lode  loca- 
tions and  directing  the  commencement  of  the  said 
adverse  suits  of  Passmore  et  al.  against  Kemper 
et  al.,  Nos.  3620'  and  3621,  and  the  fact  that  the  said 
District  Court  duly  rendered  and  entered  judgment 
in  the  said  adverse  suits,  and  each  of  them,  to  the 
effect  that  the  said  applicants,  Simeon  V.  Kemper 
and  Josephine  Lorenz,  were  the  owners  and  entitled 
to  the  possession  of  all  the  ground  included  [19] 
within  the  boundaries  of  the  so-called  Pleasant  View 
and  Point  Pleasant  lode  locations,  and  that  said  lode 
claimants  had  no  right,  title  or  claim  in  or  to  said 
premises,  or  any  part  thereof,  and  the  action  of  the 
said  land  office  of  the  United  States  in  passing  the 
application  of  Simeon  V.  Kemper  and  Josephine 
Lorenz  to  patent  upon  the  filing  in  the  said  land 
office  of  certified  copies  of  said  judgments  in  said 
adverse  suits,  holding  that  the  said  placer  appli- 
cants as  against  the  said  lode  claimants  were  the 
owners  in  possession  and  entitled  to  the  possession 
of  all  the  ground  involved  in  said  suits,  was  in  effect 
the  adoption  and  approval  of  the  finding  and  judg- 
ment of  the  Court,  and  a  finding  by  the  said  Land 
Department  that  on  the  11th  of  May,  1891,  the  said 
placer  applicants,  as  against  the  said  lode  claimants, 
were  the  owners  and  in  possession  of  all  the  ground 
within  the  boundaries  of  the  so-called  Pleasant  View 
and  Point  Pleasant  lode  locations,  and  was  a  finding 
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of  fact  by  the  Land  Department  that  on  May  11, 
1891,  there  did  not  exist  within  the  boundaries  of 
the  so-called  Pleasant  View  and  Point  Pleasant  lode 
locations  any  known  lode  or  vein  or  lead. 

(19)  Complainant  also  alleges  and  contends  that 
the  said  exceptions  contained  in  said  patent  have  no 
reference  to  the  ground  involved  in  said  adverse 
claims  and  adverse  suits,  and  do  not  and  cannot  in 
any  way  change  the  finding  and  judgment  of  the 
Court  in  said  adverse  suits  and  cannot  invalidate 
the  action  of  the  Land  Department  in  adopting  and 
confirming  said  judgments  and  passing  to  patent  the 
said  applications  for  patent  of  Kemper  and  Lorenz, 
That  defendants  have  no  right,  title  or  possession 
of,  in  or  to  said  ground,  or  any  part  thereof. 

(20)  That  defendants  and  their  predecessors  in 
interest  pretending  that  lodes,  leads  and  veins  were 
known  to  exist  prior  to  said  application  for  placer 
patent,  have  long  subsequent  to  said  application  en- 
tered upon  complainant's  premises  hereinbefore  de- 
scribed, from  time  to  time,  and  claim  to  have  then 
discovered  lodes,  leads  or  veins,  and  to  have  located 
the  same,  in  extent  grossly  and  [20]  fraudulently 
in  excess  of  any  location  that  could  be  made  on  lodes, 
leads  or  veins  that  were  known  to  exist  when  said 
application  was  made,  if  any  such  there  had  been, 
all  as  set  out  in  their  cross-bill,  adversely  to  com- 
plainant against  its  will  and  that  of  its  predecessors 
in  interest  and  without  right. 

WHEREFORE,  the  complainant,  Washington- 
Butte  Mining  Company,  prays  a  decree  as  by  its  bill 
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of  complaint  it  has  already  prayed. 

KIRK,  BOURQUIN  &  KIRK, 
Solicitors  for  Complainant. 
Duly  verified  by  S.  V.  Kemper  as  vice-president 
of  complainant  on  June  26,  1911,  and  served  upon 
counsel  for  defendants,  and  filed  and  entered  July  1, 
1911. 


[21]     [Same  Title  of  Court  and  Cause.] 

Replication  to  Defendants'  Answer. 

This  replicant,  Washington-Butte  Mining  Co.,  sav- 
ing and  reserving  to  itself  all  and  all  manner  of  ad- 
vantages of  exceptions  which  may  be  had  and  taken 
to  the  manifold  errors,  uncertainties  and  insuffi- 
ciencies of  the  answer  of  the  defendants,  for  replica- 
tion thereunto  saith  that  it  doth  and  will  aver,  main- 
tain and  prove  its  said  bill  to  be  true,  certain  and 
sufficient  in  the  law  to  be  answered  unto  by  the  said 
defendants,  and  that  the  answer  of  the  said  defend- 
ants is  very  uncertain,  evasive,  and  insufficient  in  law 
to  be  replied  unto  by  this  replicant;  without  that, 
that  any  other  matter  or  thing  in  the  said  answer 
contained,  material  or  effectual  in  the  law  to  be  re- 
plied unto,  and  not  herein  and  hereby  well  and  suffi- 
ciently replied  unto,  confessed,  or  avoided,  traversed, 
or  denied,  is  true ;  all  which  matters  and  things  this 
replicant  is  ready  to  aver,  maintain,  and  prove  as  this 
Honorable  Court  shall  direct  and  humbly  prays  as  in 
and  by  its  said  bill  it  hath  already  prayed. 

KIRK,  BOURQUIN  &  KIRK, 

Solicitors  for  Complainant. 
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Served  upon  counsel  for  defendants  and  filed  and 
entered  July  1, 1911. 


[22]      [Same  Title  of  Court  and  Cause.] 

Replication  to  Paragraphs  1  to  5,  Inclusive,  of 
Complainant's  Answer  to  Defendants'  Cross- 
bill. 

These  replicants,  Louis  Mason,  L.  O.  Clark, 
Johanna  Farlin,  C.  C.  Clark,  L.  P.  Forestell,  A.  F. 
Bushnell,  John  Dolan,  Pat  Leroux,  J.  T.  Fitzgerald 
and  Elizabeth  Brown,  saving  and  reserving  unto 
themselves  all  and  all  manner  of  advantages  of  ex- 
ception which  may  be  had  and  taken  to  the  manifold 
errors,  uncertainties  and  insufficiencies  of  para- 
graphs numbered  1  to  5,  both  inclusive,  of  the  an- 
swer of  the  complainant  to  the  cross-bill  of  these  de- 
fendants, for  replication  thereunto  saith  that  they  do 
and  will  aver,  maintain  and  prove  their  said  cross- 
bill to  be  true,  certain  and  sufficient  in  the  law  to  be 
answered  unto  by  the  said  complainant,  and  that  the 
answer  of  the  said  complainant  is  very  uncertain, 
evasive  and  insufficient  in  law  to  be  replied  unto  by 
these  replicants ;  without  that,  that  any  other  matter 
or  thing  in  said  answer  contained,  material  or  effect- 
ual in  the  law  to  be  replied  unto,  confessed  or 
avoided,  traversed  or  denied,  is  true ;  all  which  mat- 
ters and  things  these  replicants  are  ready  to  aver, 
maintain,  and  prove  as  this  Honorable  Court  shall 
direct  and  humbly  pray  as  in  and  by  their  said  ci'oss- 
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bill,  tliey  have  already  prayed. 

L.  P.  FORESTELL, 
Solicitor  for  Defendants, 

Served  upon  counsel  for  complainant  and  filed  and 
entered  August  4,  1911. 


[23]     [Same  Title  of  Court  and  Cause.] 

Exceptions  to  Portion  of  Complainant's  Answer  to 
Cross-bill. 

Exceptions  taken  by  the  said  defendants  to  para- 
graphs numbered  6  to  20,  both  inclusive,  of  complain- 
ant's answer  to  defendants'  cross-bill. 

1st.  For  that  the  allegations  contained  in  said 
paragraphs  niunbered  6  to  20,  both  inclusive,  are  each 
and  all,  (a)  impertinent,  (b)  irrelevant,  (c)  and  con- 
tain no  defense  to  defendants'  cross-bill  and  are  and 
each  of  said  allegations  is  insufficient. 

These  exceptions  are  made  and  urged  against  each 
of  said  paragraphs  and  each  and  every  separate  part 
and  portion  thereof. 

Wherefore,  defendants  come,  and  in  all  particulars 
aforesaid  except  to  the  paragraphs  of  the  answer 
mentioned  on  the  grounds  alleged  and  that  the  same 
is  evasive,  imperfect,  impertinent,  irrelevant  and  in- 
sufficient ;  and  humbly  pray  that  said  paragraphs  and 
each  and  every  part  thereof  be  expunged  and  stricken 
from  said  answer  and  that  the  complainant  may  be 
compelled  to  put  in  a  full,  complete  and  sufficient 
answer  to  said  cross-bill,  and  that  they  may  have  such 


28  Louis  Mason  et  al.  vs. 

other  relief  in  the  premises  as  to  the  Court  may  seem 
proper. 

L.  P.  FORESTELL, 
Solicitor  for  Defendants. 

Served  upon  solicitors  for  complainant,  and  filed 
and  entered  August  4,  1911. 


[Order  Sustaining  Certain  Exceptions  and 
Overruling  Certain  Exceptions.] 
[24]      [Same  Title  of  Court  and  Cause.] 

This  cause  heretofore  submitted  to  the  Court  on 
exceptions  to  portions  of  complainant's  answer  to 
cross-bill,  came  on  regularly  at  this  time  for  the  judg- 
ment and  decision  of  the  Court,  and,  after  due  con- 
sideration, it  is  ordered  that  said  exceptions  be  sus- 
tained, except  as  to  paragraphs  6,  17  and  20  of  said 
answer  to  cross-bill,  and  as  to  said  paragraphs  6,  17 
and  20  said  exceptions  are  overruled. 
Entered,  in  open  court,  Oct.  14,  1911. 

GEO.  W.  SPROULE, 
Clerk. 

[Endorsed] :  Order  Sustaining  Exceptions  in 
Part,  and  Overruling  in  Part.  Filed  and  entered 
Oct.  14,  1911. 


[25]     [Same  Title  of  Court  and  Cause.] 
Supplemental  Answer  of  the  Defendant  L.  P. 
Forestell. 

Now   comes   the   above-named   defendant,   L.   P. 
Forestell,  and  for  his  supplemental  answer  to  the  bill 
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of  complaint  of  the  above-named  complainant  and 
shows  the  Court,  that  since  the  filing  of  the  answer 
of  this  defendant  to  the  bill  of  complaint  in  the  above- 
entitled  suit,  and  on  the  18th  day  of  December,  1911, 
he  has  sold  and  conveyed  all  of  his  right,  title  and 
interest,  legal  and  equitable,  in  and  to  all  of  the  prop- 
erty described  in  the  bill  and  answer  in  this  suit,  to 
Clinton  C.  Clark,  one  of  said  defendants,  and  he  has 
not  and  does  not  claim  any  right  or  interest  in  any 
of  said  property  or  any  part  thereof  and  does  not 
claim  any  right,  title  or  interest  in  any  of  the  matters 
in  question  in  this  suit,  and  I  disclaim  all  right,  title 
and  interest,  legal  and  equitable  in  said  property  and 
in  all  of  the  said  matters,  and  I  submit  that  the  said 
bill  ought  to  be  dismissed  as  against  me  with  costs. 

L.  P.  FORESTELL. 
Counsel  and  Solicitor  in  propria  persona. 
L.  P.  FORESTELL. 

Served  upon  solicitors  for  complainant,  and  filed 
and  entered  December  18, 1911. 


[26]     [Same  Title  of  Court  and  Cause.] 
Decree. 

This  cause  having  come  on  regularly  for  hearing 
upon  the  pleadings  of  the  respective  parties  and  the 
testimony  adduced  by  the  said  parties  before  the 
Standing  Examiner  herein  and  heretofore  reported 
to  the  Court,  and  the  said  cause  having  been  argued 
by  counsel  and  submitted  to  the  Court  for  its  decision, 
and  the  said  cause  having  been  fully  considered : 

It  is  ordered,  adjudged  and  decreed  that  the  com- 
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plainant  is  and  was  at  the  time  of  the  coimnencement 
of  this  cause  the  owner  in  fee  of  the  following  de- 
scribed  land  in  the  county  of  Silver  Bow,  State  of 
Montana,  particularly  described  as  follows,  to  wit : 

All  that  portion  of  the  Butte  and  Boston  Placer 
Mining  Claim,  Survey  No.  3379,  situated  in  Section 
16,  T.  3  N.,  R.  7  W.,  described  by  metes  and  bounds 
as  follows,  to  wit : 

Beginning  at  the  northwest  comer  of  the  ground 
herein  described,  which  point  is  Corner  No.  1  of  said 
Survey  3379  and  the  east  quarter  corner  of  Section 
17  T.  3  N.,  R.  7  W.  of  the  principal  meridian;  thence 
first  course  east  818  feet  to  Corner  No.  2;  thence 
second  course  south  63°  15'  E.  317.5  feet ;  thence  third 
course  south  77°  12'  W.  378  feet ;  thence  fourth  course 
south  0°  12'  east  600  feet  to  a  point  on  the  south 
boundary  line  of  said  Survey  No.  3379;  thence  fifth 
course  south  77°  12'  W.  600.2  feet  to  Corner  No.  6 
of  said  survey  No.  3379;  thence  sixth  course  south 
12°  48'  E.  394  feet  to  Corner  No.  7 ;  thence  seventh 
course  north  87°  W.  232.5  feet  to  Corner  No.  8; 
thence  eighth  course  north  0°  12'  W.  1332  feet  to 
Corner  No.  1,  the  place  of  beginning,  containing  ap- 
proximately 19.25  acres;  situated  in  the  County  of 
Silver  Bow,  State  of  Montana. 

That  the  said  defendants,  Louis  Mason,  L.  O. 
Clark,  Johanna  Farlin,  C.  C.  Clark,  L.  P.  Forestell, 
A.  F.  Bushnell,  John  Dolan,  [27]  Pat  Leroux,  J. 
T.  Fitzgerald  and  Elizabeth  Brown  and  their  and 
each  of  their  agents,  servants,  grantees  and  successors 
in  interest,  be  and  each  and  all  of  them  are  hereby 
perpetually  enjoined  and  forbidden  from  beginning 
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or  prosecuting  any  suit  at  law  or  in  equity  against 
the  complainant  or  its  grantees  to  recover  the  posses- 
sion of  the  said  land  or  any  part  thereof ;  and  they 
and  each  of  them  is  hereby  perpetually  forbidden  and 
enjoined  from  setting  up  any  claim  or  claiming  any 
interest  or  estate  therein  adverse  to  the  said  com- 
plainant, or  from  disturbing  it  or  its  grantees  in  the 
quiet  and  peaceable  enjoyment  of  the  said  premises 
and  the  whole  thereof. 

That  the  complainant,  Washington-Butte  Mining 
Company,  have  and  recover  of  and  from  the  defend- 
ants, Louis  Mason,  L.  O.  Clark,  Johanna  Farlin,  C. 
C.  Clark,  A.  F.  Bushnell,  John  Dolan,  Pat  Leroux, 
J.  T.  Fitzgerald  and  Elizabeth  Brown  and  all  and 
each  of  tbem  its  costs  of  suit  herein,  which  are  hereby 
taxed  in  the  sum  of  $2,195.10. 

FRANK  S.  DIETRICH, 
Judge  Acting  Pursuant  to  Assignment. 

Dated  this  2d  day  of  January,  1913. 

Filed  and  entered  January  4, 1918. 


[28]     [Same  Title  of  Court  and  Cause.] 

Decision. 

Dec.  24, 1912. 
JOHN  A.  SHELTON,  Solicitor  for  Complain- 
ant. 

WALSH  &  NOLAN,  and  J.  T.  FITZGERALD, 

Solicitors  for  Defendants. 
DIETRICH,  District  Judge. 

The  plaintiff,  claiming  to  be  the  owner  of  the  west- 
erlv   two-thirds  of  a  tract  of    ground  near    Butte, 
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Montana,  patented  as  the  Butte  &  Boston  Placer, 
brought  this  suit  to  quiet  its  title  thereto.  The  de- 
fendants, answering,  set  forth  that  at  the  time  of  the 
entry  of  the  placer  claim  the  ground  contained 
therein  was  in  part  covered  by  the  Point  Pleasant 
and  the  Pleasant  View  lode  claims,  the  locations  of 
which  antedate  that  of  the  placer  claim,  and  further 
that  within  the  placer  claim  there  were  two  known 
lodes;  these  lodes  the  defendants  contend  they  have 
acquired  by  location  and  now  own.  Apparently  the 
Point  Pleasant  and  the  Pleasant  View  claims  were 
located  about  the  1st  day  of  April,  1890.  The  Butte 
&  Boston  Placer  was  located  December  20,  1890, 
entered  for  patent  May  11,  1891,  and  patented  De- 
cember 19,  1895.  The  existing  lode  claims  owned 
by  the  defendants  and  in  conflict  with  the  placer 
patent  are  the  Hornet,  Rabbit,  Hope,  Olivia,  and 
Gulf,  located  in  the  year  1890,  on  March  19th,  May 
8th,  May  15th,  May  16th,  and  May  19th  respectively. 
[29]  The  proofs  are  voluminous,  and  the  questions 
argued  present  such  various  phases  that  I  do  not 
attempt  to  relate  the  facts  in  detail,  or  to  do  more 
than  to  make  reasonably  intelligible  to  the  interested 
parties  already  familiar  with  the  record,  the  reasons 
for  the  general  conclusion  which  I  have  reached. 

As  already  suggested,  defendants  rely  upon  two 
propositions:  (1)  That  a  part  of  the  placer  claim 
was,  at  the  time  it  was  entered  and  patented,  em- 
braced in  the  two  valid  existing  lode  claims,  and  as 
to  the  conflicting  area  the  patent  was  therefore  void 
(Mantle  vs.  Noyes,  127  U,  S.  348)  ;  and  (2),  there 
being  known  lodes  within  the  placer  claim,  they  were 
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excepted  by  operation  of  Sec.  2333  of  the  Revised 
Statutes  of  the  United  States,  which  provides  that 
in  the  case  of  a  placer  claim  embracing  a  known  vein 
if  the  application  expressly  includes  such  vein  the 
patent  shall  convey  to  the  applicant  the  vein  as  well 
as  the  placer  ground,  but  where  such  vein  is  known 
to  exist,  and  it  is  not  referred  to  in  the  application, 
the  patent  does  not  convey  title  thereto. 

The  placer  patent  is  prima  facie  evidence  of  title 
in  the  plaintiff  to  the  entire  area  described  therein, 
and  the  burden  is  upon  the  defendants  to  establish 
by  competent  proofs  the  existence  and  extent  of  any 
exceptions.  Migeon  vs.  Montana  Central  Ry.  Co., 
77  Fed.  249;  Casey  vs.  Thieviege,  19  Mont.  342,  48 
Pac.  394;  Cripple  Creek  M.  Co.  vs.  Mount  Rosa  M. 
Co.,  26  L.  D.  622. 

The  proofs  tending  to  show"  a  valid  location  of  the 
Point  Pleasant  and  Pleasant  View  claims  are 
meager,  and  in  some  respects  of  doubtful  competency, 
but  in  the  view  I  have  taken  this  branch  of  the  de- 
fense may  be  disposed  of  without  passing  upon  the 
regularity  of  these  locations.  The  owners  of  the 
claims,  among  them  one  of  the  defendants  here,  pro- 
tested the  placer  application,  and  in  support  of  the 
protest  instituted  an  adverse  suit.  After  much  de- 
lay the  controversy  was  settled,  in  1805,  by  an  agree- 
ment whereby  all  objections  to  the  patent  proceed- 
ings were  to  be  withdrawn,  and  the  [30]  patentees 
were  to  convey  to  the  protestants  the  eastern  one- 
third  of  the  ground,  which  embraced  all  openings 
where  there  was  any  pretension  that  a  vein  or  lode 
was  disclosed.    This  agreement  was  carried  out.    A 
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judgment  was  taken  in  the  adverse  suit  in  favor  of 
the  placer  applicants,  they  secured  patent,  and  in 
due  time  conveyed  the  stipulated  portion  to  the  pro- 
testants.  Even  if  it  be  held  that  the  judgment  was 
not  a  conclusive  determination  of  the  invalidity,  and 
hence  the  nonexistence,  of  the  lode  claims,  and  if  we 
liberally  construe  the  Mantle-Noyes  decision,  supra, 
in  favor  of  the  defendants,  the  execution  of  the  agree- 
ment of  settlement  referred  to  and  the  subsequent 
conduct  of  the  lode  claimants,  including  their  accept- 
ance of  a  conveyance  of  a  large  part  of  the  patented 
area,  were  effective  at  least  to  work  an  abandomnent 
of  the  lode  claims;  any  other  view  would  be  against 
good  conscience.  When  the  patent  issued,  therefore, 
the  entire  tract  embraced  within  the  placer  claim  was 
public  land  of  the  United  States,  and  the  patent  oper- 
ated to  convey  the  title  thereto,  subject  only  to  the 
possible  exception  provided  for  in  Sec.  2333.  Dis- 
posing of  a  similar  issue  in  Migeon  vs.  Montana  Cen- 
tral Ry.  Co.,  77  Fed.  249,  the  Circuit  Court  of  Ap- 
peals of  this  circuit  used  the  following  language: 
''But  the  fact  is,  as  appears  from  the  testimony  in 
the  record,  that  the  Morning  Star  lode  claim  had  been 
abandoned  prior  to  the  time  of  the  issuance  of  the 
patent  to  the  Noyes  placer  claims.  This  being  true, 
it  follows  that  the  land  embraced  in  the  placer  patent 
was,  at  the  time  of  the  issuance  of  the  patent,  a  part 
of  the  public  domain,  which  the  Grovernment  had  the 
power  to  sell  and  dispose  of." 

A  more  serious  and  complicated  question  is  pre- 
sented in  the  second  branch  of  the  defense:  Was  a 
vein  or  lode  known  to  exist  within  the  boundaries 
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of  the  placer  claim? 

It  is  well-settled,  and  the  rule  is  admitted  to  be, 
that  this  inquiry  relates  to  the  date,  not  of  the  loca- 
tion of  the  claim  [30^]  or  of  the  issuance  of  pat- 
ent, but  of  the  application  for  patent,  here  May  11, 
1891.  Reynolds  vs.  Iron  Silver  M.  Co.,  116  U.  S.  687 ; 
also  124  U.  S.  374.  Iron  Silver  M.  Co.  vs.  Mike  & 
Starr  G.  &  S.  M.  Co.,  143  U.  S.  394. 

There  has  been  some  discussion  of  the  degree  of 
proof  required  of  the  defendants.  Plaintiff  invokes 
the  familiar  rule  of  the  Maxwell  Land  Grant  case 
(121  U.  S.  325),  where  it  is  held  that  to  entitle  the 
Government  to  set  aside  a  patent  alleged  to  have 
been  procured  through  fraud  the  evidence  must  be 
clear,  unequivocal  and  convincing.  Apparently  in 
Montana  Central  Ry.  Co.  vs.  Migeon,  68  Fed.  811,  a 
case  verj^  similar  to  the  present  one,  the  Maxwell 
case  is  deemed  to  be  in  point,  and  it  is  expressly  held 
that  to  establish  the  exception  provided  for  in  Sec. 
2388  the  proofs  must  be  "clear  and  convincing."  It 
is  to  be  noted,  however,  that  the  defense  here  is 
grounded  upon  the  exception  in  the  statute  and  in 
the  patent,  and  does  not  necessarily  imply  either 
actual  fraud  or  even  mistake  upon  the  part  of  the 
patentees.  Reynolds  vs.  Iron  Silver  M.  Co.,  116  U. 
S.  687.  But  while  in  that  view  the  Maxwell  case 
cannot  be  regarded  as  controlling,  it  does  not  follow 
that  the  existence  of  the  statutory  exception  can  be 
established  or  its  extent  defined  upon  the  ground, 
by  mere  surmise  or  conjecture;  the  evidence  must 
be  substantial  and  of  such  character  that  the  ex- 
cepted area,  if  any,  may  be  intelligently  described 
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with  reasonable  certainty.  The  patentees  paid  the 
Government  for  the  full  extent  of  the  placer  claim, 
the  patent  gives  them  the  apparent  title,  and  of  this 
apparent  right  they  should  not  be  divested  except 
upon  a  clear  preponderance  of  the  proofs. 

Both  in  the  testimony  of  expert  witnesses  and  in 
the  briefs  much  consideration  is  given  to  the  defini- 
tion of  the  terms  "lode"  and  "vein,"  as  they  are 
used  in  the  statute.  Having  in  mind  what  he  con- 
tends are  peculiar  conditions  of  mineralization  in 
the  Butte  district,  an  expert,  perhaps  the  leading 
one,  for  the  defendants,  defines  a  lode  or  vein  to  be 
"mineralized  rock  in  place,  such  as  would  justify 
one  in  spending  time  and  money  in  prospecting  the 
[31]  same"  (p.  1803).  In  his  judgment  whether 
or  not  the  deposit  is  a  vein  in  no  wise  depends  upon 
its  depth,  its  lateral  extent,  or  the  commercial  prac- 
ticability of  its  extraction  (p.  2040) ;  and  both  from 
his  formal  definition  and  from  his  testimony  as  a 
whole  it  is  to  be  inferred  that  in  his  view  definite 
boundaries  are  nonessentials  of  a  vein.  As  defined 
by  the  leading  expert  of  the  plaintiff,  a  vein  is  "a 
tabular  deposit  of  mineral,  or  mineral-bearing  rock, 
in  place,  within  definite  boundaries,  containing  such 
indications  of  value  as  to  justify  the  miner  in  follow- 
ing it  in  the  pursuit  of  ore"  (p.  732).  While  in  his 
judgment  it  is  not  necessary  that  a  vein  have  walls, 
or  that  the  boundaries  be  visible  to  the  naked  eye, 
there  must  be  boundaries,  and  they  must  be  sus- 
ceptible of  definition.  I  have  no  disposition  to  add 
another  to  the  numerous  attempts  which  have  been 
made  by  the  courts  to  formulate  a  comprehensive 
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definition  of  a  lode  or  vein  universally  applicable;  a 
number  of  judicial  definitions  will  be  found  collated 
in  any  of  the  standard  texts  on  mining  law.     Atten- 
tion is  called  to  the  variance  between  the  views  of 
the  opposing  expert  witnesses  only  for  the  purpose 
of  suggesting  that  it  is,  in  part  at  least,  accountable 
for  the  diversitj^  of  conclusions  exhibited  b}^  the  tes- 
timony touching  the  general  question  whether  or  not 
the  deposits  exposed  in  certain  openings  upon  the 
original  placer  claims  are  veins.     But  whatever  view 
may  be  taken  as  to  the  best  comprehensive  definition 
of  the  term  *'lode"  or  "vein,"  it  is  obvious  that  in 
adjudicating  a  controversy  like  this  a  practical  mean- 
ing must  be  given  to  Section  283S,  and  the  terms 
therein  employed.     The  defendants  are  demanding 
that  by  our  decree  here  we  carve  out  of  the  placer 
claim  and  except  therefrom  specific  concrete  parts, 
namely,  certain  veins,  together  with  twent3'-five  feet 
of  the  surface  upon  either  side  thereof;  and  under 
the  statute,  if  there  are  such  veins,  and  if  they  were 
known  to  exist  when  the  patent  application  was 
made,  the  relief  should  be  granted.     But  if  a  vein 
is  to  be  excepted  it  must  have  form  and  location;  its 
lateral  boundaries  must  be  susceptible  of  definition 
upon  the  ground  and  of  description  in     [32]     the 
decree.    Even  if,  as  seems  to  be  the  prevailing  view, 
the  surface  limits  of  twenty-five  feet  are  to  be  meas- 
ured from  the  center  of  the  vein  (1  Lindley  on  Mines, 
Second  Edition,  page  756) ,  it  still  remains  true  that 
such  center  line  can  be  located  only  in  case  the  ex- 
terior boundary  lines  are  known.     In  the  second 
place,  it  is  well-settled  that  to  constitute  a  vein  under 


38  Louis  Maso7i  et  al.  vs. 

this  section  it  is  not  enough  that  mineral  be  present 
in  infinitesimal  quantities;  the  mineralization  must 
be  such  as  to  give  value  to  the  deposit. 

Both  points  are  covered  by  the  decision  in  United 
States  vs.  Iron  Silver  M.  Co.,  128  U.  S.  673,  where 
the  Court  said:  "It  is  not  enough  that  there  may 
have  been  some  indications,  by  out-croppings  on  the 
surface,  of  the  existence  of  lodes  or  veins  of  rock  in 
place  bearing  gold  or  silver  or  other  metal,  to  justify 
their  designation  as  'known'  veins   or  lodes.     To 
meet  that  designation  the  lodes  or  veins  must  be 
clearly  ascertained,  and  be  of  such  extent  as  to  ren- 
der the  land  more  valuable  on  that  account,  and  jus- 
tify their  exploitation."    And  in  Iron  Silver  M.  Co. 
vs.  Mike  &  Starr  G.  &  S.  M.  Co.,  143  U.  S.  394,  Mr. 
Justice   Field   uses   the   following   language:    "As 
stated  above,  there  can  be  no  location  of  a  lode  or 
vein  until  the  discovery  of  precious  metals  in  it  has 
been  had.     And  then  it  is  not  every  vein  or  lode 
which  may  show  traces  of  gold  or  silver  that  is  ex- 
empted from  sale  or  patent  of  the  ground  embracing 
it,  but  those  only  which  possess  these  metals  in  such 
quantity  as  to  enhance  the  value  of  the  land  and  in- 
vite the  expenditure  of  time  and  money  for  their 
development.     No  purpose  or  policy  would  be  sub- 
served by  excepting  from  sale  and  patent  veins  and 
lodes  yielding  no  remunerative  return  for  labor  ex- 
pended upon  them.     Such  exceptions  would  only  be 
productive  of  embarrassment  to  the  patentee,  with- 
out any  benefit  to  others."     See  also:  Noyes  vs.  Clif- 
ford, 37  Mont.  138;  94  Pac.  842.     Sullivan  vs.  Iron 
Silver  M.  Co.,  143  U.  S.  431.     Grand  Central  M.  Co. 
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vs.  Mammoth  M.  Co.,  29  Utah,  490^;  83  Pac.  077. 

Advaucing  from  the  question  of  what  is  a  lode, 
under  Sec.  2338,  to  the  consideration  of  what  is  a 
''known"  lode,  it  is  thought  that  [33]  something 
more  is  required  than  what  is  necessary  to  make  a 
discovery  for  location  purposes.  The  distinction  is 
emphasized  and  the  reasons  therefor  well  stated  in 
Lindley  on  Mines  (Second  Edition),  sec.  336.  See, 
also :  Fitzgerald  vs.  Clark,  17  Mont.  100,  42  Pac.  273. 
Grand  Central  M.  Co,  vs.  Mammoth  M.  Co.,  supra. 
Migeon  vs.  Montana  Central  Ry.  Co.,  77  Fed.  249. 
In  the  last  case,  Judge  Hawley,  delivering  the 
opinion  of  the  Circuit  Court  of  Appeals  of  this  Cir- 
cuit, uses  the  following  language:  "It  matters  not 
whether  there  is  a  lode  or  vein  actually  within  the 
limits,  which  subsequent  developments  may  prove, 
if  it  is  not  known  to  exist  at  the  time  of  the  applica- 
tion, the  patent  for  the  placer  claims  will  include 
such  lode  or  vein.  In  such  cases  the  Supreme  Court 
has  repeatedly  declared  that  it  is  not  enough  that 
there  may  have  been  some  indications  by  outcrop- 
pings  on  the  surface  of  the  existence  of  lodes  or  veins 
of  rock  in  place  bearing  gold  or  silver  or  other 
precious  metals,  to  justify  their  designation  as 
*  known  veins  or  lodes';  that,  in  order  to  meet  that 
designation,  the  lodes  or  veins  must  be  clearly  as- 
certained, and  be  of  such  extent  as  to  render  the 
land  more  valuable  on  that  account,  and  justify  their 
exploitation. ' '  United  States  vs.  Iron  Silver  M.  Co., 
128  U.  S.  673.  Iron  Silver  M.  Co.  vs.  Mike  Starr 
G.  &  S.  M.  Co.,  143,  394. 

It  is  further  thought  that  to  bring  such  a  lode 
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within  the  exception  of  the  statute,  its  existence 
must  have  been  actually  known  to  the  placer  appli- 
cants, or  it  must  have  been  a  matter  of  such  common 
knowledge  that  it  should  be  presumed  to  have  been 
known  by  them,  or  it  was  disclosed  in  such  a  way 
that  its  existence  could  have  been  discovered  by  a 
fair  examination  of  the  ground  covered  by  the  placer 
application. 

In  the  light  of  these  principles,  have  the  defend- 
ants made  out  their  defense?  Admittedly  the  direct 
testimony  is  hopelessly  conflicting.  A  number  of 
witnesses  positively  assert  that  a  given  deposit  con- 
stitutes a  vein;  approximately  the  same  number 
upon  the  [34]  other  side  unconditionally  contro- 
vert this  position.  The  testimony  of  the  plaintiff's 
witnesses  cannot  be  put  aside  with  the  statement 
that  it  consists  of  the  theories  of  mining  geologists. 
All  of  the  witnesses  resorted  to  theory,  necessarily, 
and  the  only  difference  is  in  the  sources  of  the  in- 
formation upon  which  the  theory  is  based.  Every 
prospector  must  of  necessity  theorize.  And  as  to 
the  direct  evidence,  therefore,  it  cannot  be  said  that 
there  is  any  decided  preponderance  one  way  or  the 
other.     There  are,  however,  other  considerations: 

First  among  these  is  the  fact  that  the  placer  appli- 
cants did  not  include  the  alleged  lodes  in  their  ap- 
plication, after  publicity  had  been  given  to  the  con- 
tention that  lodes  were  known  to  exist,  by  the 
protest  and  adverse  suit.  By  amendment  of  their 
application  and  the  payment  of  the  difference  be- 
tween the  acreage  price  for  placer  ground  and  that 
prescribed  for  lode  claims,  a  mere  trifle,  they  could 
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have  set  at  rest  all  question  of  their  exclusive  and 
absolute  title  to  the  entire  area.  In  Iron  Silver  M, 
Co.  vs.  Mike  &  Starr  G.  &  S.  M.  Co.,  143  U.  S.  394, 
417,  this  consideration  is  stated  by  Justice  Field  in 
the  following  apt  and  forceful  language:  "As  the 
lode  claim  of  the  defendants  in  this  case  embraces  a 
little  over  ten  acres,  it  is  difficult  to  believe  that  the 
applicant  for  a  placer  claim  embracing  it,  if  it  was 
known  to  exist  at  the  time,  would  have  neglected  to 
apply  for  it,  when  it  could  have  been  obtained  at  the 
trifling  expense  of  twenty-six  dollars.  The  possi- 
bility of  others  invading  the  placer  boundaries,  if 
within  them  there  was  a  known  vein  or  lode,  would 
naturally  have  been  the  occasion  of  much  uneasiness 
to  the  owners  of  the  placer  claim,  to  avoid  which  we 
may  well  suppose  they  would  readily  have  incurred 
expenses  vastly  above  the  government  price  of  the 
lode  claim.  Clear  and  convincing  proof  would  seem, 
therefore,  to  be  necessary  to  overcome  the  presump- 
tion thus  arising,  that  the  applicant  for  the  placer 
patent  did  not  know  at  the  time  of  the  existence  of 
any  such  lode." 

In  the  next  place,  it  is  to  be  noted  that  bedrock 
has  never  [35]  been  uncovered  within  the  area 
in  dispute,  and  it  is  not  pretended  that  there  is  at  the 
present  time  any  direct  or  positive  evidence  of  the 
existence  of  a  vein  therein. 

Again,  it  remains  true,  after  the  lapse  of  twenty 
years,  that  the  openings  existing  in  1891  are  little 
more  than  prospect  holes,  and  that  from  no  one  of 
such  openings  has  a  vein  of  commercial  value  been 
traced.     The  discovery  of  the  Mullins  vein,  the  value 
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and  extent  of  which  is  least  in  doubt,  was  the  result 
of  independent  exploration,  and  I  find  that  it  has 
no  connection  with  the  deposit,  such  as  that  is,  dis- 
closed in  the  Homet  discovery.  While  the  explana- 
tions of  the  defendants  in  a  measure  break  the  force 
of  these  facts  they  do  not  entirely  destroy  their  nat- 
ural significance. 

It  is  furthermore  noteworthy  that  such  develop- 
ment work  as  has  been  done  is  of  a  superficial  char- 
acter. The  testimony  of  the  plaintiff's  experts  was 
not  needed  to  suggest  the  inquiry  whether  there  is 
any  considerable  depth  to  the  material  exposed  in 
the  cross-cut  between  the  Hornet  discovery  and  the 
MuUins  tunnel,  which  the  defendants  contend  is  vein 
matter.  If  the  mineralization  is  not  a  mere  discol- 
oration and  superficial  impregnation  of  the  country 
rock,  due  to  the  gradual  erosion  of  the  overlying 
granite,  the  fact  could  have  been  easily  and  conclu- 
sively shown  by  sinking  a  shaft  to  a  reasonable 
depth. 

We  must  also  bear  in  mind  that  the  main  question 
we  are  considering  is  to  be  determined  in  the  light, 
not  of  present  conditions,  but  of  conditions  prevail- 
ing on  May  11,  1891.  Development  in  the  art  of  ex- 
tracting and  treating  ores,  increased  facilities  for 
transportation,  and  an  enlarged  commercial  demand 
have  all  tended  to  give  value  to  deposits  which 
twenty  years  ago  would  have  had  little  attraction  for 
the  prospector  and  would  not  have  justified  expend- 
itures for  development  or  exploitation.  For  in- 
stance, an  expert  for  the  defendants,  the  witness 
Barker,  who  has  been  familiar  with  the  Butte  dis- 
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trict  for  many  years,  testifies  that  ore  which,  "be- 
cause of  better  facilities  for  doing  the  work  and 
economy, "  is  mined  to-day,  might  have  been  [36] 
cast  aside  as  worthless  five  years  ago  (p.  1913).  It 
follows  that  a  deposit  deemed  to  be  a  vein  to-day 
might,  twenty  years  ago,  have  not  been  so  regarded 
either  by  mining  operators  or  prospectors. 

But  even  if  it  were  to  be  held  that  a  vein  is  ex- 
posed in  the  Hornet  discovery,  and  another  in  the 
openings  to  the  north,  each  with  a  westerly  strike, 
and  if  we  were  further  to  presume  that  they  extend 
to  an  indefinite    distance,  their  courses  across  the 
plaintiff's  ground  are  left   almost    entirely  to  con- 
jecture.    Complying  with  a  suggestion  made  during 
the  course  of  the  oral  argument  that  the  defendants 
furnish  descriptions  of  the  vein  sufficiently  definite 
to  be  incorporated  into  and  give  effect  to  a  decree, 
descriptions  together  with  diagrams  illustrating  the 
same  have  been  furnished,  but  upon  inspection  they 
appear  to  be  largely,  if  not  wholly,  arbitrary.     It  is, 
of  course,  a  simple  matter  to  prepare  a  description 
of  a  strip  fifty  feet  in  width  extending  across  plain- 
tiff's ground,  from  a  point  on  the  east  to  a  point 
on  the  west,  but  what  was  desired  was  a  description 
based  upon  and  tied  to  the  evidence.     No  references 
are  made  to  the  sources  in  the  record   from  which 
these  descriptions  are  derived,  and  I  have  been  able 
to  discover  none.     Upon  the  other  hand,  a  reading 
of  the  evidence,  in  the  light  of  the  personal  inspec- 
tion of  the  premises  made  in  company  with  and  un- 
der the  guidance  of  representatives  of  the  litigants, 
confirms  the  plaintiff's  contention  that  there  is  no 

.i 
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substantial  or  rational  basis  upon  which  to  rest  such 
a  description.     As  already  stated,  no  vein  has  ever 
been  uncovered  or  found  upon  the  plaintiff 's  prem- 
ises; if  any  there  be,  it  lies  hidden  beneath  many  feet 
of  unpenetrated  detritus.     While  not  yielding  to  the 
plaintiff's  contention  that  only  so  much  of  a  vein 
is  "known"  as  is  actually  exposed   to  view,  I  am 
clearly  of  the  opinion  that,  to  be  "known,"  a  vein 
can    be  "projected"  only  upon    substantial    facts 
which  render  its  existence  and  location  reasonably 
certain;  hopes  and  beliefs  cannot     [36^]     be  made 
the  equivalent  of  knowledge.     Iron  Silver  M.  Co.  vs. 
Reynolds,  124  U.  S.  374.     In  1891,  even  if  we  accept 
the  defendants'  contention  in  its  entiret}^,  the  south- 
ern vein  was  exposed  only  in  the  Hornet  discovery; 
but  the  existence  and  location  of  a  vein,  the  whole 
of  which  is  underground,  at  a  point  hundreds  of  feet 
away,  cannot  be  predicated  upon   the  meagre  evi- 
dence furnished  by  a  single  shaft.     Testifying  upon 
the  precise  point,  the  expert    Barker  says:    "The 
strike  that  you  determine  there  (the  discovery  shaft) 
would  be  the  strike  for  that  one  portion  of  the  vein 
only.     For  instance,  if  you  had  other  workings  on 
the  same  lead  either  one  way  or  the  other  from  it, 
the  strike  of  that  vein  would  be  probably  very  much 
different.     I  have  never  seen  holes  on  the  same  vein 
absolutely  line  up"  (p.  1782).     The  developments  of 
twenty  years  throw  little    light  upon   the  subject. 
If,  as  seems  to  be  the  defendants'  theory,  both  the 
Hornet  discovery  and  the  Mullins  tunnel    are  em- 
braced in  the  same  mineralized  zone,  the  whole  of 
which  is  to  be  deemed  a  vein,  it  is  not  pretended  that 
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any  wall  or  lateral  limit  or  boundary  of  such  zone 
has  ever  been  discovered.     Nor  is  such  zone  or  vein 
known  to  exist  at  any  point  westerly  from  the  plain- 
tiff's ground.     Knowledge  of  the  extent  and  course 
of  what  is  claimed  as  the  northerly  lode  was  and  is 
little   more   substantial  or  definite.     Only  by  arbi- 
trarily accepting  some  and  rejecting  other  openings 
in  which  it  is  claimed  the  vein  is  exposed  can  its 
course  be  projected  across    the  controverted    area 
with  any  semblance  of  reason.     Evidence  touching 
the  Pittsmont  vein  upon  the  west,  if  of  any  force, 
tends  to  discredit   the    defendants'  theory.     While 
the  general  course  of  that  vein  is  easterly  and  west- 
erly, it  is  show^n  to  be  highly  sinuous,  and   at   the 
easterly  extremit}^  of  the  portion  which  has  been  de- 
veloped, several  hundred  feet  west  of  the  plaintiff's 
ground,  it  is  very  narrow.     The  representative  of  the 
Pittsmont  Company,  who  testified  as  a  witness  for 
the  defendants,  and  who  is  apparently  friendly  to 
them,  was  willing  to  say  only  that  the  identity  of  this 
vein  with  the  defendants'     [37]     northerly  vein  is 
possible,  but  in  vie^v  of  the  undisputed  physical  con- 
ditions, while,  of  course,  there  is  a  possible  identity, 
such    identity   appears   to   be   wholly   improbable. 
When  we  add   the  further   substantially  uncontro- 
verted  fact  that  the  ground  in  question  lies  within  a 
zone  where  northerly  and  southerl}^  faulting  is  likely 
to  be  found  at  frequent  intervals,  it  is  obvious  that 
we  have  no  data  from  which  we  can  wdth  reason  pre- 
sume or  infer  as  a  fact  how  far  or  upon  what  course 
the  mineralization  disclosed  in  the  defendants'  open- 
ing extends.    In  Iron  Silver  M.  Co.  vs.  Mike  &  Starr 
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G.  &  S.  M.  Co.,  143^  U.  S.  394,  Mr.  Justice  Field  said: 
"It  is  a.  matter  well  known  to  all  persons  familiar 
with  mining  for  the  precious  metals  that  veins  rich 
in  gold  and  silver  are  generally  found  with  barren 
rock  within  a  few  feet  on  each  side  of  them,  and  that 
such  veins  more  frequently  than  otherwise  come 
abruptly  to  an  end."  In  this  connection  it  is  sig- 
nificant that  as  late  as  1900,  when  the  five  existing 
lode  claims,  namely,  the  Hornet,  Rabbit,  Hope, 
Olivia  and  Gulf,  were  located,  they  were  so  located 
as  to  overlap  each  other  to  a  very  large  extent.  Un- 
less the  locators  were  much  in  doubt  as  to  the  course 
of  the  two  veins,  it  is  difficult  to  understand  why  the 
claims  should  have  been  so  located.  The  fact  ap- 
parently signifies  the  existence  of  such  a  doubt,  and 
discloses  an  intention  on  the  part  of  the  locators  to 
cover  the  veins  along  whatsoever  course  they  might 
be  found  to  take.  But  notwithstanding  these  pre- 
cautions, it  now  appears  that  neither  of  the  veins  as 
projected  on  the  supplementary  diagram  furnished 
by  the  defendants  coincides  with  the  center  Hue  of 
any  one  of  the  lode  claims,  and  indeed  the  southerly 
vein  intersects  only  one  end  line  and  passes  out 
through  the  southerl}^  side  line  of  one  of  the  claims. 
It  is  wholly  improbable  that  when  the  five  claims 
were  located  in  1900  it  was  thought  that  either  of  the 
veins  takes  the  course  which  it  is  now  contended  by 
the  defendants  it  does  take. 

Suppose  that  on  the  11th  day  of  May,  in  1891, 
there  had  been  surveyed  and  marked  out  upon  the 
ground  two  strips,  fifty  feet  wide,  [38]  as  they 
appear   upon   the    defendants'  supplementary  dia- 
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gram,  submitted  since  the  oral  hearing,  is  it  at  all 
credible  that  any  reasonable  man  would  have  offered 
or  paid  any  substantial  amount  for  the  right  to  ex- 
tract the  mineral  from  any  lodes  which  might  be 
found  apexing  therein,  such  right  being  limited  to 
such  lodes  as  were  shown  to  be  a  continuation  of  the 
veins  disclosed  in  the  Hornet  and  Rabbit  discov- 
eries f  ,  . . 
My  conclusion  of  the  whole  matter  is  that  while 
on  May  11,  1891,  there  was  some  evidence  of  the 
existence  of  veins  in  the  openings  which  had  been 
made,  and  the  indications  were  sufficient  to  warrant 
a  prospector  in  doing  further  prospect  work,  and 
possibly  in  making  lode  locations,  there  were  no  such 
disclosures  or  evidence  as  would  justify  us  in  hold- 
ing that  there  was  a  vein  or  lode  the  existence  of 
which  was  known,  in  any  part  of  the  ground  in  con- 
troversy. And  it  may  with  propriety  be  added  that 
while  this  conclusion  is  thought  to  be  required  by 
strictly  legal  considerations,  it  is  not  out  of  harmony 
with  the  equities  of  the  case.  While  there  is  want- 
ing technical  identity  between  the  parties  defendant 
here  and  the  protestants  against  the  placer  applica- 
tion, with  whom  a  compromise  was  had,  and  to  whom, 
after  patent  was  issued,  a  large  part  of  the  placer 
claim  was  conveyed,  there  is  partial  identity  and 
close  relationship.  In  that  view,  to  support  the  de- 
fendants' present  contention  would  be  to  give  to 
them  something  which,  for  a  consideration,  they  re- 
linquished, and  to  take  from  the  plaintiff  something 
for  which  it  paid.  When  the  defendant  Mason  and 
his  associates  entered  into   the  compromise   agree- 


48  Louis  Mason  et  al.  vs. 

ment  they  must  have  known  that  it  was  the  under- 
standing of  the  placer  claimants  that  in  the  future 
no  claim  would  be  asserted  to  the  westerly  two- 
thirds  of  the  ground,  by  reason  of  lode  locations  or 
the  alleged  existence  of  known  lodes.  Except  for 
such  understanding  they  would  have  had  no  motive 
or  incentive  to  make  a  compromise,  by  which  they 
assumed  the  obligation  of  relinquishing  a  large  por- 
tion of  their  placer  claim. 

Accordingly  a  decree  will  be  entered  substantially 
as  prayed  for  in  the  bill. 

[Endorsed] :  Filed  December  28,  1912. 


[39]     In  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana. 

WASiHINGTON-BUTTE  MINING  COMPANY,  a 

Corporation, 

Complainant, 

vs. 

LOUIS  MASON,  L.  0.  CLARK,  JOHANNA  FAR- 
LIN,  C.  C.  CLARK,  L.  P.  FORESTELL,  A. 
F.  BUSHNELL,  JOHN  DOLAN,  PAT 
LEROUS,  J.  T.  FITZGERALD  and  ELIZ- 
ABETH BROWN, 

Defendants. 

Petition  for  Appeal  and  Allowance. 

The  above-named  defendants,  Louis  Mason,  L. 
O.  Clark,  Johanna  Farlin,  C.  C.  Clark,  L.  P. 
Forestell,  A.  B.  Bushnell,  John  Dolan,  Pat  Lerous, 
J.  T.  Fitzgerald  and  Elizabeth  Brown,  conceiv- 
ing themselves  aggrieved  by  the  decree  entered  in 
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the  above-entitled  court,  on  the  4th  day  of  Jan- 
uary, 1913,  in  the  above-entitled  cause,  do  hereby 
appeal  from  said  decree  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit,  for  the  rea- 
sons specified  in  the  assignment  of  errors,  which  is 
filed  herewith,  and  they  pray  that  an  appeal  be  al- 
lowed, and  that  a  citation  issue,  as  provided  by  law, 
and  that  a  transcript  of  the  records  and  proceed- 
ings, upon  which  said  decree  was  based,  duly  authen- 
ticated, may  be  sent  to  the  said  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit. 

And  your  petitioners  further  pray  that  a  proper 
order  touching  the  security  to  be  required  of  them 
to  perfect  their  appeal  be  made. 
J.  A.  POOEE, 
WALSH,  NOLAN  &  SCALLON, 

Solicitors  for  Defendants. 

[Order  Granting  Petition  for  Appeal,  etc.] 

The  foregoing  petition  is  hereby  granted  and  the 
appeal  is  [40]  hereby  allowed  this  30  day  of  June, 
1913,  and  the  bond  on  appeal  is  hereby  fixed  at  the 
sum  of  three  hundred  dollars. 

W'M.  W.  MORROW, 
Judge  of  the  Circuit  Court  of  Appeals. 
Due  personal  service  of  within  Petition  for  Ap- 
peal made  and  admitted  and  receipt  of  copy  acknowl- 
edged this  3d  day  of  July,  1013. 

JOHN  A.  SHELTON, 
Solicitor  for  Complainant. 
Filed  June  26,  1913.     Geo.  W.  Sproule,  Clerk. 
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[41]     In  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana. 

WASniNGTON^-BTJTTE  MININO  CO'MPANY, 

a  Corporation, 

Complainant, 

vs. 

LOUIS  MASON,  L.  O.  CLABK,  JOHANNA  FAR- 
LIN,  C.  C.  CLARK,  L.  P.  FORESTELL, 
A.  P.  BU'SHNELL,  JOHN  DOLAN,  PAT 
LEROUS,  J.  T.  FITZGERALD  and  ELIZ- 
ABETH BROWN, 

Defendants. 

Assignment  of  Errors. 

The  defendants  in  the  above-entitled  action,  in  tak- 
ing their  appeal,  make  the  following  assignments  of 
error,  which  they  aver  occurred  in  this  cause,  to  wit : 

I. 

The  District  Court  of  the  United  States,  in  and 
for  the  District  of  Montana,  erred  in  rendering  and 
entering  a  decree  herein,  in  favor  of  the  complain- 
ant and  against  the  defendants. 

II. 

Said  Court  erred  in  holding  and  finding  and  de- 
creeing accordingly  that  the  land  embraced  in  the 
placer  patent  for  the  ground  in  controversy  was,  at 
the  time  of  the  issuance  of  said  patent,  a  part  of  the 
public  domain  which  the  Government  had  the  power 
to  sell  and  dispose  of. 

III. 

The  said  Court  erred  in  holding  and  finding  and 
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decreeing  [42]  accordinglY  that  there  were  no 
such  disclosures  or  evidence,  as  would  justify  a  hold- 
ing that  there  were  veins  or  lodes,  the  existence  of 
which  was  known  prior  to  the  application  for  placer 
patent,  in  any  part  of  the  ground  in  controversy. 

IV. 
The  said  Court  erred  in  not  holding  and  finding 
and  decreeing  accordingly  that  there  were  veins  and 
lodes  known  to  exist  within  the  boundaries  of  the 
ground  in  controversy,  to  which  a  placer  patent  has 
been  issued,  prior  to  May  11,  1891,  the  date  of  appli- 
cation for  placer  patent  to  said  ground. 

V. 
The  said  Court  erred  in  not  holding  and  finding 
and  decreeing  accordingly  that  prior  to,  and  at  the 
time  of  the  application  for  the  placer  patent  to  the 
premises  in  controversy,  that  a  portion  of  said  prem- 
ises was  embraced  in  valid  existing  lode  claims,  and 
as  to  the  conflicting  area  the  patent  was  therefore 
void. 

VI. 
The  said  Court  erred  in  not  holding  and  finding 
and  decreeing  accordingly  that  the  defendants,  at 
the  time  of  the  commencement  of  said  action  and 
prior  thereto,  were  the  owners  and  entitled  to  the 
possession  of  the  ground  embraced  within  the  lode 
claims  which  conflicted  with  the  ground  covered  by 
the  placer  patent,  and  in  controversy  herein. 

WHEREFORE  the  said  defendants,  Louis  Mason, 
L.  O.  Clark,  Johanna  Farlin,  C.  C.  Clark,  L.  P. 
Forestell,  A.  F.  Bushnell,  John  Dolan,  Pat  Lerous, 
J.  T.  Fitzgerald  and  Elizabeth  Brown,  pray  that  the 
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said  judgment  of  tlie  said  District  Court  of  the 
United  States  for  the  District  of  Montana  be  re- 
versed. 

J.  A.  POORE, 

WALSH,  NOLAN  &  SCALLON, 

Solicitors  for  Defendants. 
Filed  June  26,  1913.     Geo.  W.  Sproule,  Clerk. 

Due  personal  service  of  within  Assignment  of;  Er- 
rors made  and  admitted  and  receipt  of  copy  acknowl- 
edged this  3d  day  of  July,  1913. 

JOHN  A.  SHELTON, 
Solicitor  for  Complainant. 


[43]     In  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana. 

WASHINOTON^BUTTE  MINING  COMPANY, 
a  Corporation, 

Complainant, 

vs. 

LOUIS  MASON,  L.  O.  CLARK,  JOHANNA  FAR- 
LIN,  C.  C.  CLARK,  L.  P.  FORESTELL, 
A.  F.  BUSHNELL,  JOHN  DOLAN,  PAT 
LEROUS,  J.  T.  FITZGERALD  and  ELIZ- 
ABETH BROWN, 

Defendants. 

Bond  on  Appeal. 
KNOW  ALL  MEN  BY  THESE  PRESENTS, 
That  we,  Louis  Mason,  L.  O.  Clark,  Johanna  Far- 
lin,  C.  C.  Clark,  L.  P.  Forestell,  A.  F.  Bushnell,  John 
Dolan,  Pat  Lerous,  J.  T.  Fitzgerald  and  Elizabeth 
Brown,  as  principals,  and  the  Massachusetts  Bond- 
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ing  &  Insurance  Comj^any,  as  surety,  are  held  and 
firmly  bound  unto  the  above  named  Washington- 
Butte  Mining  Company  in  the  sum  of  Three  Hun- 
dred Dollars  ($300.00),  for  the  pajnuent  of  which, 
well  and  truly  to  be  made,  we  bind  ourselves  jointly 
and  severally,  and  each  of  our  heirs,  executors,  ad- 
ministrators, successors  and  assigns  firmly  by  these 
presents. 

Sealed  with  our  seals  and  dated  this  26th  day  of 
June,  1913. 

WHEEEAiS,  the  above-named  defendants  have 
prosecuted  an  appeal  to  the  United  States  Circuit 
Court  of  Appeals,  for  the  Ninth  Circuit,  to  reverse 
a  decree  rendered  and  entered  in  the  above-entitled 
cause  in  the  United  States  District  Court,  for  the 
District  of  'Montana,  on  the  4th  day  of  January, 
1913; 

NOW,  THEREFORE,  the  condition  of  this  obli- 
gation is  such  that  if  the  above-named  defendants, 
Louis  Mason,  L.  O.  Clark,  Johanna  Farlin,  C.  C. 
Clark,  L.  P.  Porestell,  A.  F.  Bushnell,  John  Dolan, 
Pat  Lerous,  J.  T.  Fitzgerald  and  Elizabeth  Brown, 
shall  prosecute  their  said  appeal  to  effect,  and  shall 
answer  all  damages  and  costs  [44]  that  may  be 
awarded  against  them,  if  they  fail  to  make  good  their 
plea,  then  the  above  obligation  is  to  be  void;  other- 
wise to  remain  in  full  force  and  virtue. 

It  is  expressly  agreed  by  the  Massachusetts  Bond- 
ing &  Insurance  Company,  the  surety  above  named, 
that  in  case  of  a  breach  of  any  condition  of  this  bond 
the  Court  may,  upon  notice  of  not  less  than  ten  (10) 
days  to  said  Massachusetts  Bonding  &  Insurance 
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Company,  proceed  smmnarily  in  this  action  to  ascer- 
tain the  amount  which  said  surety  is  bound  to  pay 
on  account  of  such  breach,  and  render  judgment 
against  the  said  Massachusetts  Bonding  &  Insurance 
Company  and  award  execution  therefor. 
LOUIS  MASON, 
L.  0.  CLABK, 
JOHANNA  FARLIN, 
C.  C.  CLARK, 
L.  P.  FORESTELL, 
A.  F.  BUSHNELL, 
JOHN  DOLAN, 
PAT  LEROUS, 
J.  T.  FITZGERALD, 
ELIZABETH  BROWN, 
By  WALSH,  NOLAN  &  SCALLON, 

Of  Counsel. 
MASSACHUSETTS  BONDING  AND  IN- 
SURANCE COMPANY. 

By  EDW.  C.  MURRAY, 

Attorney  in  Fact. 
Attest:    J.  R.  WINE,  Jr., 

Attorney  in  Fact. 
[Corporate  Seal  of  Massachusetts  Bonding  and  In- 
surance Company] 
(Then  follows  Authenticated  Copy  of  Power  of 
Attorney  from  Massachusetts  Bonding  and  Insur- 
ance Company  to  Edward  C.  Murray,  J.  R.  Wine, 
Jr.,  and  others,  authorizing  Edward  C.  Murray,  and 
either  of  others,  to  execute  bond  on  behalf  of  that 
Company;  and  then  also  follows  authenticated  copy 
of  resolution  of  Board  of  Directors  of  Massachusetts 
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Bonding  and  Insurance  Company,  authorizing  exe- 
cution of  such  power  of  attorney  by  the  officers  exe- 
cuting the  same.) 

The  foregoing  Bond  of  Appeal  is  hereby  approved 
this  30th  day  of  June,  1913. 

WM.  W.  MORROW, 
Judge  of  Circuit  Court  of  Appeals. 
Filed  July  3,  1913.     Geo.  W.  Sproule,  Clerk. 


[45]     In  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana. 

WASHINOTON-BUTTE  MININO  COMPANY, 
a  Corporation, 

Complainant, 

"  vs. 

LOUIS  MASON,  L.  O.  CLARK,  JOHANNA  FAR- 
LIN,  C.  C.  CLARK,  L.  P.  PORESTELL, 
A.  F.  BUISHNELL,  JOHN  DOLAN,  PAT 
LEROUS,  J.  T.  FITZGERALD  and  ELIZ- 
ABETH BROWN, 

Defendants. 

Citation  on  Appeal. 

United  'States  of  America, — ss. 

The  President  of  the  United  States  to  Washington- 
Butte  Mining  Company,  Complainant,  and  to 
John  A.  Shelton,  Esq.,  Its  Solicitor: 
You  are  hereby  cited  and  admonished  to  be  and 
appear  before  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  at  the  City  of  San 
Francisco,  'State  of  California,  within  thirty   (30) 
days  from  the  date  hereof,  pursuant  to  an  appeal 
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filed  in  the  office  of  the  Clerk  of  the  District  Court 
of  the  United  States,  in  and  for  the  District  of  Mon- 
tana, wherein  Louis  Mason,  L.  O.  Clark,  Johanna 
Farlin,  C.  C.  Clark,  L.  P.  Forestell,  A.  F.  Bushnell, 
John  Dolan,  Pat  Lerous,  J.  T.  Fitzgerald  and  Eliz- 
abeth Brown  are  the  appellants,  and  Washington- 
Butte  Mining  Company  is  the  appellee,  to  show 
cause,  if  any  there  be,  why  the  decree  in  the  said  ap- 
peal mentioned  should  not  be  corrected,  and  why 
speedy  justice  should  not  be  done  to  the  [46]  par- 
ties in  that  behalf. 

WITNESS  the  Honorable  WILLIAM  W.  MOR- 
ROW, Judge  of  the  United  States  Circuit  Court  of 
Appeals,  for  the  Ninth  Circuit,  this  30th  day  of 
June,  1013. 

WM.  W.  MORROW, 
Judge  of  the  United  States  Circuit  Court,  for  the 
Ninth  Circuit. 

[47]  [Endorsed]  .  No.  443.  In  the  District  Court 
of  the  United  States,  in  and  for  the  District  of  Mon- 
tana. Washington-Butte  Mining  Co.,  Complainant, 
vs.  Louis  Mason  et  al..  Defendants.  Citation.  Filed 
July  3,  1913.  Geo.  W.  Sproule,  Clerk.  By  Harry 
H.  Walker,  Deputy  Clerk. 

Due  personal  service  of  within  Citation  made  and 
admitted  and  receipt  of  copy  acknowledged  this  3d 
day  of  July,  1913. 

JOHN  A.  SHELTON, 

L.  B., 
Solicitor  for  Complainant. 
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[47^/^]    Statement  of  the  Evidence. 

Lodged  with  the  Clerk,  July  3,  1913. 

[48]     In  the  District  Court  of  the  United  States,  in 
and  for  the  District  of  Montana. 

WASHINOTON-BUTTE  MINING  COMPANY, 

a  Corporation, 

Complainant, 
vs. 
LOUIS  MASON,  L.  O.  CLAKK,  JOHANNA  FAR- 
LIN,  C.  C.  CLARK,  L.  P.  FORESTELL, 
A.  P.  BU'SHNELL,  JOHN  DOLAN,  PAT 
LEROIJS,  J.  T.  FITZGERALD  and  ELIZ- 
ABETH BROWN, 

Defendants. 
BE  IT  REMEMBERED :  That  the  above-entitled 
cause  came  on  regularly  for  hearing  on  the  18th  day 
of  December,  1911,  pursuant  to  the  order  of  refer- 
ence therein  made  and  the  stipulation  of  the  parties 
before  Oliver  T.  Crane,  standing  master  and  exam- 
iner, acting  as  standing  examiner,  the  Honorable 
George  M.  Bourquin  and  John  A.  Shelton,  Esq.,  ap- 
pearing as  the  solicitors  for  the  complainant,  and  C. 
B.  Nolan  and  James  T.  Fitzgerald  appearing  as 
solicitors  for  the  defendants,  whereupon  the  follow- 
ing proceedings  were  had  and  evidence  introduced: 
The  complainant  offered  in  evidence  certiticates 
to  show  that  the  Washington-Butte  Mining  Com- 
pany was  incorporated  on  the  2d  day  of  February, 
1910.     Upon  this  offer  of  evidence,  objection  was 
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made  by  the  defendants  to  the  introduction  of  any 
evidence  under  the  bill  of  complaint,  for  the  reason 
that  it  did  not  state  any  ground  which  would  entitle 
the  complainant  to  the  relief  prayed  for,  and  did  not 
state  any  ground  which  would  confer  jurisdiction 
upon  a  court  of  equity  to  investigate  the  matter  in 
controversy.  The  certificates  were  received  in  evi- 
dence over  the  objection  and  tended  to  establish  the 
corporate  existence  of  the  complainant.  The  com- 
plainant then  [49]  offered  in  evidence  a  notice  of 
placer  location  of  the  Butte  and  Bioston  Placer 
claim,  dated  December  20,  1890,  tending  to  establish 
the  location  of  the  Butte  and  Boston  placer,  cover- 
ing the  ground  in  controversy  and  other  ground,  as 
part  of  its  claim  and  title,  which  notice  was  received 
in  evidence ;  and,  likewise,  offered  and  there  was  ad- 
mitted in  evidence  a  patent  from  the  Grovernment  of 
the  United  States  for  said  ground,  which  patent  was 
dated  December  19,  1895,  the  names  of  the  patentees 
being  S.  V.  Kemper  and  Josephine  Lorenz.  Deeds 
were  then  offered  and  received  in  evidence  showing 
that  the  title  conveyed  by  the  United  States  passed 
by  mesne  conveyances  from  the  grantees  therein 
named  to  the  complainant.  Evidence  was  then  of- 
fered in  behalf  of  the  complainant  tending  to  estab- 
lish the  fact  that  at  the  time  of  the  filing  of  the  bill 
of  complaint  herein  the  ground  in  controversy  was 
vacant  and  unoccupied. 

Thereupon,  the  complainant  rested  its  case,  and 
thereupon  the  defendants  introduced  evidence  in  said 
cause  as  follows: 
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[50]  Defendants'  Case. 

[Testimony  of  Samuel  Barker,  Jr.,  for  Defendants.] 
SAMUEL  BARKER,  Jr.,  being  first  duly  called 
and  sworn  as  a  witness  on  behalf  of  the  defendants, 
testified  as  follows: 

Direct  Examination. 
(By  Gen.  NOLAN.) 

My  name  is  Samuel  B'arker,  Jr.  I  am  a  civil  and 
mining  engineer,  and  have  followed  that  business  in 
Silver  Bow  County  since  1886.  I  have  made  exam- 
inations and  studies,  with  reference  to  the  geology 
and  mineralogy  of  Butte.  I  have  had  a  great  deal 
to  do  with  mining  claims  and  attendant  litigation 
concerning  mining  claims.  I  made  the  survey  of  the 
Butte  and  Boston  Placer,  Survey  3379.  My  surveys 
did  not  extend  to  the  quartz  claims  covering  prac- 
tically the  same  ground.  They  were  located  upon  the 
Butte  and  Boston  Placer.  Other  surveys  of  those 
quartz  claims  were  made  by  Mr.  W.  W.  Pennington, 
a  member  of  the  firm  of  Barker- Wilson  Company. 
In  connection  with  the  measurements  and  observa- 
tions which  I  made  on  the  ground  there,  with  refer- 
ence to  this  Placer  Claim  and  the  quartz  claims  to 
which  I  have  adverted,  I  prepared  a  map  showing 
the  ground.  (Map  marked  for  identification  De- 
fendants' Exhibit  "I.")  I  am  now  referring  to  De- 
fendants '  Exhibit  "  I. "  There  is  shown  upon  it  the 
Butte  and  Boston  Placer,  Survey  3379.  It  is  repre- 
sented by  the  figures  "337i9"  beneath  which  are 
printed    ''Butte  and  Boston   Placer,  with  the    red 
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(Testimony  of  Samuel  Barker,  Jr.) 
coloring  beneath  those  words.  The  exterior  bound- 
aries of  the  said  claim  are  denoted  in  tlie  same  red 
color.  The  Butte  and  Bioston  Placer  as  put  on  it 
is  the  official  survey.  There  is  also  shown  upon  the 
map  a  location  or  a  pretended  location  known  as  the 
Pleasant  View  Quartz  Lode  Mining  Claim,  and  is 
shown  on  the  map  by  the  words  "Pleasant  View" 
which  are  directly  underneath  the  words  "Butte  and 
Boston  Placer."  The  exterior  bounds  of  which 
claim  are  shown  in  violet,  and  there  is  [51]  also 
shown  upon  the  map  a  location  known  as  the  "Point 
Pleasant  Location."  The  name  of  the  location  is 
shown  just  above  what  is  designated  on  the  map  as 
Tunnel  No.  3.  The  exterior  boimdaries  of  which 
claim  are  shown  by  the  broken  black  lines.  I  will 
say  in  connection  with  the  Point  Pleasant  that  that 
claim  is  not  made  or  put  on  this  map  from  any  sur- 
vey, but  was  put  on  from  a  map  that  was  introduced 
in  evidence  in  one  of  the  district  court  cases  and 
which  was  a  part  of  the  record  in  those  cases,  which 
was  numbered  either  nine  thousand  or  the  one  di- 
rectly after  it.  It  was  a  case  wherein  the  Butte  Land 
&  Investment  Company  and  Mason  and  Merriman 
were  the  litigants  in  both  cases.  A  location,  which 
I  think  is  called  the  Lynne  made  by  a  man  named 
Davenport  is  not  shown  on  the  map.  There  is  shown 
on  the  map  what  is  known  as  the  "Hornet"  location, 
represented  by  the  word  "Hornet,"  which  is  under- 
lined by  a  blue  color,  which  word  is  directly  north 
of  what  is  designated  as  No.  32  Tunnel  on  this  map. 
The  exterior  boimdaries  of  this  claim,  likewise,  are 
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(Testimony  of  Samuel  Barker,  Jr.) 
denoted  in  blue.  The  Grolf  claim  is  not  represented 
on  the  map.  The  Rabbit  claim  is  represented  on  the 
map  by  the  word  "Rabbit"  underlined  by  a  green 
coloring.  The  exterior  boundaries  of  which  claim 
are  marked  in  the  same  green  color.  There  is  a 
claim  shown  on  the  map  known  as  the  Olivia  quartz 
claim.  It  has  yellow  color  underneath,  and  the  ex- 
terior boundaries  are  marked  in  the  same  yellow 
color.  There  is  also  shown  upon  the  map  the  Hope 
claim.  It  is  marked  "Hope"  with  the  brown  color- 
ing underneath  the  name,  and  the  boundaries  are 
denoted  by  the  brown  color.  Likewise,  on  this  map, 
Defendants'  Exhibit  "I,"  there  is  a  claim  marked 
1741  the  Bullwhacker.  It  is  the  lode  mining  claim 
which  is  patented  as  such. 

By  Judge  BOURQUIN.— Object  and  move  to 
strike  out  as  not  the  best  evidence.  The  witness  is 
attempting  to  speak  for  the  records. 

By  the  EXAMINER. — Let  the  objection  appear 
in  the  record. 

[52]  (Witness  continuing:)  I  have  been  ac- 
quainted with  the  Bullwhacker  as  a  quartz  claim 
since  1887  or  1888. 

Question.  Did  you  yourself  have  anything  to  do 
officially  with  the  proceedings  with  reference  to  ob- 
taining a  patent  ? 

By  Judge  BOURQUIN.— Object  to  that  as  im- 
material. 

Answer.  No,  sir,  the  claim  as  marked  on  this  map 
is  the  official  survey  of  said  claim  in  its  proper  re- 
lation to  the  Butte  and  Boston  Placer. 
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By  Judge  BOUEQUIN. — Object  as  wandering  on 
the  part  of  the  witness,  and  not  responsive  to  the 
question,  incompetent  as  hearsay  and  not  the  best 
evidence. 

(Witness  continuing:)  I  was  enabled  to  place  this 
BuUwhacker  claim  on  the  map  from  the  copies  of 
the  official  surveys  in  the  office  of  the  Barker- Wilson 
Company.  There  is  also  on  the  map  the  name 
Birtha  No.  3016,  which  represents  the  official  sur- 
vey of  the  Birtha  quartz  lode  mining  claim,  the 
existence  of  which  I  have  had  knowledge  for  at  least 
ten  years.  There  is  an  entry  on  this  map  ' '  Pacific ' ' 
2320,  which  shows  the  official  survey  known  as  the 
Pacific  lode.  It  is  a  quartz  claim.  I  assisted  John 
Gillie  in  making  the  survey  and  I  set  the  corners  of 
that  claim. 

There  is  likewise  presented  here  on  the  map  the 
Copper  Queen  3959,  which  is  a  lode  claim,  and  I  have 
had  personal  knowledge  of  that  claim  as  a  quartz 
claim  for  more  than  ten  years.  There  is  also  on  the 
map  a  quartz  lode  mining  claim  called  the  Rising  Sun 
1681,  and  I  have  had  personal  knowledge  of  the  exist- 
ence of  that  claim  since  1888. 

On  this  map  there  is  a  scale  which  indicates  one 
hundred  feet  on  the  ground  to  be  one  inch  on  the 
map,  and  by  using  that  scale  the  relative  position  of 
each  thing  or  claim  can  be  found  on  this  map.  The 
legends  or  designations,  such  for  instance  as  the 
'"Olivia  Disc"  and  "No.  31  Tunnel"  represent  the 
positions  of  [53]  certain  shafts  or  workings  on 
the  ground  in  their  proper  relative  position  to  one 
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another,  and  by  the  application  of  the  scale  to  the 
map,  the  distances  between  these  claims  and  other  ob- 
jects designated  on  the  map  could  be  correctly  ascer- 
tained. rWhen  I  speak  of  the  Vesuvius  and  the  Con- 
stitution discoveries,  that  information  was  obtained 
from  Mr.  Mason  and  Mr.  Clark  and  others  who  were 
on  the  ground  when  the  survey  was  being  made.  I 
made  some  few  measurements  for  this  map  in  1901, 
but  the  chief  data  from  which  my  portion  of  the  map 
was  constructed  was  made  from  surveys  this  year 
and  in  this  month.  I  got  some  of  the  data  for  the 
plat  from  surveys  made  by  Mr.  W.  W.  Pennington. 

Cross-examination. 
(By  Mr.  SHELTON.) 

This  map  is  what  is  known  as  a  sun  print  from  a 
tracing  of  the  original  map,  which,  so  far  as  that 
portion  which  I  have  already  sworn  to  is  concerned, 
was  prepared  by  myself.  This  print  is  taken  from 
a  map  prepared  partly  by  myself  and  partly  by  Mr. 
Pennington.  The  information  as  to  some  of  the 
notations  on  the  map,  as  to  certain  discoveries,  was 
given  by  Mr.  Mason  while  on  the  ground.  I  did  not 
survey  any  of  the  boundaries.  All  those  w^ere  sur- 
veyed by  Mr.  Pennington,  except  the  Point  Pleasant, 
which,  as  I  have  stated,  was  put  on  there  from  a  court 
record  heretofore  used  in  the  District  Court.  I 
made  my  survey  by  taking  a  corner  of  the  Butte  and 
Boston  survey,  which  is  actually  on  the  ground,  and 
am  able  to  plat  the  entire  claim  on  the  map.  This 
map  does  not  represent  all  the  excavations  and  work- 
ings.    There  are  some  shallow  ones  not  shown.     It 
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correctly  represents  what  is  indicated  there  as  the 
Hornet  discovery  and  No.  34  Tunnel,  but  does  not 
represent  all  the  workings  that  are  there  at  the  pres- 
ent time.  There  is  a  cross-cut  directly  underneath 
what  is  shown  as  a  cross-cut  from  No.  34  Tunnel, 
the  Hornet  discovery.  The  reason  that  it  is  not 
represented  on  the  map  is  that  I  just  took  that  yes- 
terday. Both  the  Hornet  and  the  Gulf  are  correctly 
represented  on  the  map  and  in  relation  to  everything 
else  on  the  map.  I  have  indicated  on  the  map  shafts 
by  the  [54]  numbers  1,  2,  3,  4,  5  and  6,  so  that  if 
my  testimony  was  given  in  relation  to  any  piece  of 
work  it  would  be  numbered,  and  the  map  would  be 
such  that  the  Court  could  follow  it.  Technically 
speaking,  the  ground  in  controversy  in  this  case  is 
not  represented  on  the  map,  because  it  is  in  the  Butte 
and  Boston  Placer,  but  the  lines  representing  a  cer- 
tain area  are  not  shown  on  the  plat.  I  could  not  tell 
how  many  of  those  workings,  which  you  have  repre- 
sented on  your  map  are  within  the  ground  in  con- 
troversy without  putting  the  lines  on  the  map. 

By  Mr.  SHELTON.— We  move  to  strike  out  the 
testimony  of  this  witness  relative  to  the  boundaries 
of  the  claim  represented  on  the  map  excepting  the 
Butte  and  Boston  Placer,  for  the  reason  that  it  ap- 
pears that  his  testimony  is  based  upon  hearsay  and 
is  incompetent. 

Eedirect  Examination. 
(By  Gen.  NOLAN.) 

I  will  not  be  able  to  place  upon  this  map  the  terri- 
tory just  described  without  taking  it  back  to  the  office. 
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because  it  involves  a  metes  and  bound  description. 
Those  cuts  shown  upon  the  map  are  practically  all 
within  the  boundaries  of  the  placer  location  in  its 
entirety.  Some  of  them  are  outside  of  the  limits  of 
the  Butte  and  Boston  placer,  but  so  far  as  tliat  is 
concerned,  the  map  will  speak  for  itself,  for  it  shows 
those  that  are  within  and  those  that  are  without  the 
boundaries  of  the  ground  patented  as  placer  ground. 
This  map  is  correct  so  far  as  any  work  done  upon 
it  by  me  is  concerned. 

[Testimony  of  W.  W.  Pennington,  for  Defendants.] 
[55]     W.  W.  PENNING-TON,  being  duly  called 
and  sworn  as  a  witness  on  behalf  of  the  defendants, 
testified  as  follows: 

Direct  Examination. 
(By  Gen.  NOLAN.) 

My  name  is  W.  W.  Pennington  and  I  have  lived 
in  Butte  about  nineteen  years ;  my  business  being  that 
of  surveyor  and  engineer.  I  am  associated  with  Mr. 
Barker,  who  just  left  the  stand,  and  am  a  member 
of  the  firm  of  Barker- Wilson  Company,  which  con- 
cern is  engaged  in  civil  and  mining  engineering  in 
this  city,  and  am  also  a  deputy  mineral  surveyor. 
With  reference  to  Defendants'  Exhibit  "I,"  I  made 
the  survey  which  located  the  corners  of  the  location 
represented  upon  that  map  and  some  of  the  work- 
ings, and  that  map  is  the  joint  product  of  the  labors 
of  myself  and  Mr.  Barker.  I  located  the  corners 
of  the  Hope,  Hornet,  Rabbit,  Olivia  and  the  Pleasant 
View  Claims.    I  also  made  a  survey  of  a  claim  called 
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the  Constitution  in  1901,  which  is  not  represented  on 
that  map.  With  reference  to  the  ground  repre- 
sented on  Defendants'  Exhibit  "I,"  it  is  on  the 
eastern  boundary  of  the  city,  and  the  western  bound- 
ary of  this  ground  lies  about  half  a  mile  east  of 
Silver  Bow  Creek,  which  is  at  the  bottom  of  the  foot- 
hills, and  about  a  mile  to  the  west  of  Columbia 
Garden.  It  lays  generally  on  a  smooth,  rising 
slope,  on  which  there  is  no  vegetation  or  trees,  so  that 
one  would  have  no  difficulty  whatever  in  observing 
objects,  mounds  or  any  accmnulations  of  dirt  on  the 
ground.  So  far  as  my  labors  upon  Defendants'  Ex- 
hibit "I"  go,  it  is  correct.  I  have  represented  on  the 
map  a  Hope  claim,  the  corners  of  which  were  shown 
to  me  by  Mr.  Mason.  Some  of  the  corners  of  these 
claims  were  so  that  I  could  identify  them  on  the 
ground  at  the  time  I  made  this  survey.  The  in- 
formation which  is  placed  on  the  map,  indicating  the 
discovery  shafts,  was  supplied  by  Mr.  Mason,  unless 
the  location  notices  were  up,  except  the  Constitu- 
tion lode  location,  that  I  made  myself  on  the  ground. 
That  I  could  identify  by  the  corners.  I  know  of  my 
own  knowledge  where  the  Constitution  was,  but  not 
the  Vesuvius.  I  [56]  have  no  note  that  the  Hor- 
net shaft  was  filled  in  1901,  and  the  work  I  did  in  1901 
was  not  in  my  official  capacity  as  a  United  States 
Mineral  Survey. 

Redirect  Examination. 
(By  Gen.  NOLAN.) 

Some  of  this  ground  was  adjacent  to  that  of  the 
Pittsmont  Mining  Company,  which  has  a  smelter  out 
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there.  They  obtain  some  of  their  ore  from  ground 
immediately  adjacent  to  this,  and  they  also  buy  ores 
from  ground  adjoining  this  placer  ground.  My 
notes  do  not  show  that  when  I  examined  the  Hornet 
discovery  in  1901  that  there  was  any  evidence  that 
the  discovery  which  was  4x6x30  feet  was  filled  up. 

Recross-examination. 
(By  Mr.  SHELTON.) 

The  Pittsmont  shafts  had  not  been  sunk  in  1901, 
nor  was  the  smelter  there. 

[Testimony  of  E.  S.  Shields,  for  Plaintiflf 
(Recalled).] 
E.  S.  SHIELDS,  heretofore  called  and  sworn  as  a 
witness  in  this  cause,  was  recalled  as  a  witness  on 
behalf  of  the  complainant,  the  parties  hereto  agree- 
ing that  such  testimony  should  be  received  as  a  part 
of  the  complainant's  case  in  chief,  and  the  said  wit- 
ness testified  as  follows,  to  wit: 

Direct  Examination. 
(By  Judge  BOURQUIN.) 

I  am  the  secretary  of  the  Butte  Land  &  Investment 
Company  and  have  with  me  the  minute-books  of  that 
company  for  the  years  1909  and  1910.  The  minutes 
of  the  meeting  of  the  directors  of  the  Butte  Land  and 
Investment  Company  for  December  17,  1909,  are  as 
follows : 

(No  objection.) 

''RESOLVED :  That  all  sales,  contracts  and  other 
agreements  affecting  real  estate,  which  have  been 
made  by  the  officers  of  this  corporation  be  hereby 
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ratified,  and  that  such  officers  are  hereby  empowered, 
authorized  and  directed  to  make  all  purchases,  [57] 
sales,  leases  and  agreements  affecting  real  estate  that 
they  may  deem  wise  and  prudent  in  the  conduct  of 
the  business  of  this  company,  and  in  the  prosecution 
of  such  business  the  president  and  in  his  absence  the 
vice-president  and  in  the  absence  of  both  president 
and  vice-president  that  James  A.  Kanty,  of  Butte, 
acting  president,  is  empowered  and  directed  to  exe- 
cute and  acknowledge  any  and  all  deeds  and  other  in- 
struments, requiring  signing,  executing  or  acknowl- 
edging, and  the  secretary  or  assistant  secretary  are 
hereby  authorized,  empowered  and  directed  to  attest 
such  instruments  as  require  attestation." 

I  also  have  the  minutes  of  the  meeting  of  directors 
of  July  18,  1910.  Resolution  appearing  in  those 
minutes  is  as  follows : 

(No  objection.) 

'* RESOLVED,  that  all  sales,  contracts  and  other 
agreements  affecting  real  estate,  which  have  been 
made  by  the  officers  of  this  corporation  be  hereby 
ratified." 

At  the  meetings  at  which  these  resolutions  were 
adopted  a  quorum  of  the  directors  was  present. 

[Testimony  of  Louis  Mason,  for  Defendants.] 
LOUIS  MASON,  duly  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  follows : 

Direct  Examination. 
(By  Gen.  NOLAN.) 
My  name  is  Louis  Mason.    I  am  fifty  years  old 
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and  have  lived  in  Silver  Bow  County  since  1887.  My 
business  has  been  principally  smelting  and  quartz 
mining.  At  present  I  live  about  fifteen  hundred  feet 
south  of  the  south  line  of  the  ground  in  controversy, 
and  have  lived  there  nine  or  ten  years.  I  immedi- 
ately took  steps  after  coming  here  to  become  familiar 
with  mining  conditions  of  the  camp.  I  was  first  em- 
ployed in  the  Parrot  smelter,  for,  I  think,  about  eight 
years.  The  first  eighteen  months  I  was  [58] 
handling  various  kinds  of  ore,  sampling  and  running 
ores  to  the  furnaces.  After  that  time  for  probably 
eighteen  months  I  worked  wheeling  charges  to  smelt- 
ing furnaces,  and  the  balance  of  the  time  I  was  at 
the  Parrot.  I  was  working  on  the  smelting  fur- 
naces, and  during  that  time  I  became  familiar  with 
the  ores  of  this  and  other  camps  of  the  state.  I 
learned  what  minerals  and  metals  those  ores  con- 
tained. I  learned  to  judge  copper  ores  closely,  by 
getting  the  assays  from  the  ores  I  handled,  but  gold 
and  silver  ores  were  more  difficult.  After  I  left  the 
smelter,  I  followed  mining  generally  to  tlie  present 
time.  During  that  time  I  made  quartz  locations  for 
myself  in  and  outside  of  this  county.  I  have  known 
Mr.  S.  V.  Kemper  since  1887.  I  have  been  over  and 
know  the  ground  as  referred  to  on  the  map  as  the 
Butte  and  Boston  Placer  prior  to  location  of  it  as 
such;  that  is,  since  March  1887.  The  records  show 
location  to  have  been  December  20tii,  1890,  and  ap- 
plication was  made  on  May  11,  1891.  The  ground 
has  a  gradual  slope  from  the  east  to  the  west,  a  com- 
paratively even  or  level  surface,  so  that  if  you  were 
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standing  on  the  western  portion  of  the  ground  and 
looking  to  the  east,  you  would  have  no  difficulty  in 
seeing  objects  on  the  surface  of  the  ground.  The 
Bullwhacker,  which  is  situated  directly  south  of  the 
Butte  and  Boston  placer  was  operating  prior  to  De- 
cember, 1890,  and  its  shaft  showed  very  good  copper 
ore.  You  will  find  short  cornered  angular  pieces  of 
high  grade  copper  or  earth  promiscuously  on  the  sur- 
face. Some  places  the  bedrock  is  five  or  six  feet  be- 
low the  surface;  other  places  at  the  lower  end  it  is 
over  one  hundred  feet.  There  is  a  mineralized 
quartz  in  the  formation  that  reefs  up  there.  It  has 
a  brownish  cast.  I  have  never  seen  any  amount  of 
placer  mining  on  the  east  side  of  Silver  Bow  Creek. 
I  saw  where  some  groimd  had  been  washed  in  Park 
Canyon  before  I  came  to  Bntte.  Silver  Bow 
Creek  is  about  three  quarters  of  a  mile  in  a  south- 
westerly direction  from  the  ground  in  controversy, 
and  I  have  no  knowledge  of  any  placer  operations 
being  [59]  carried  on  west  of  Silver  Bow  Creek. 
What  placer  operation  I  saw  on  the  Butte  and  Bos- 
ton placer  was  the  sinking  of  shafts,  which  I  was 
told,  was  representation  work.  I  was  on  the  ground 
each  and  every  summer  and  I  saw  no  placer  mining 
whatever  going  on,  except  the  sinldng  of  those  shafts, 
which,  I  think,  were  sunk  before  the  ground  was 
patented.  To  my  knowledge  this  ground  was  located 
as  quartz  ground  about  the  first  day  of  April,  1890, 
as  the  Point  Pleasant  and  Pleasant  View  Lode  min- 
ing claims.  The  Point  Pleasant  is  represented  on 
the  map  by  the  broken  line.     Those  two   locations 
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were  made  by  Charles  S.  Passmore  and  Levi  E.  Ham- 
ilton, and  I  became  interested  in  them  about  the 
16th  day  of  April,  1891.  The  corners  of  the  claim 
were  marked  with  mounds  of  stone  and  notices  were 
placed  at  the  discovery  shafts.  Those  notices  con- 
tained the  names  of  locators.  Those  claims  were  six 
hundred  feet  wide  and  fifteen  hundred  feet  in  length. 
They  overlap  each  other  to  some  extent.  In  the  case 
of  the  Pleasant  View  location,  the  discovery  was 
about  in  the  center  of  the  claim,  and  in  the  Point 
Pleasant  it  was  near  the  east  end  line.  I  will  desig- 
nate it  by  the  letter  "A."  The  Pleasant  View  dis- 
covery is  noted  on  the  other  claim  by  the  words 
"Pleasant  View  Discovery,"  No.  20. 

By  Gen.  NOLAN. — We  now  desire  to  offer  in  evi- 
dence a  recorded  notice  of  location  and  declaratory 
statement  of  discovery  of  the  Pleasant  View  Lode 
Mining  Claim. 

By  Mr.  SHELTON. — To  this  paper  the  complain- 
ant objects  on  the  ground  that  it  is  incompetent,  irrel- 
evant and  immaterial,  and  further  upon  the  ground 
that  it  is  not  any  evidence  of  the  location,  and  fur- 
ther upon  the  ground  that  there  has  been  no  evidence 
as  yet  of  the  locations  of  the  Pleasant  View  claim. 
There  has  been  no  evidence  of  the  discovery,  or  of  the 
markings  of  the  boundaries,  or  of  doing  the  requisite 
amount  of  work,  and  further  for  the  reason  that  the 
[60]  defendants  in  this  case  are  not  deraigning  title 
or  claim  under  the  attempted  location  called  the 
Pleasant  View. 
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By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  2. 

By  Gen.  NOLAN. — And  we  also  desire  to  offer  in 
evidence  at  this  stage  of  the  proceedings  a  certified 
copy  of  the  notice  of  location  and  declaratory  state- 
ment of  the  Point  Pleasant  lode  claim. 

By  Mr.  SHELTON.— Complainant  objects  to  this 
upon  the  same  grounds  as  to  Defendants'  Exhibit 
No.  2. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants' Exhibit  No.  3. 

The  character  of  the  rock  found  at  the  discovery 
on  the  Pleasant  View  lode  was  a  green  carbonate  of 
copper.  The  discovery  itself  is  a  cut  leading  into 
a  tunnel.  I  should  judge  the  opening  in  the  earth 
was  five  or  six  feet  in  width,  and  the  tunnel,  I  should 
judge,  is  about  three  and  one-half  by  six  feet  in 
height.  The  material  that  I  found  in  the  tunnel 
was  a  greenish  cast,  copper  colored,  with  cuprites. 
I  should  judge  it  would  run  about  five  per  cent  cop- 
per. The  rock  in  this  cut  and  tunnel  was  regularly 
in  place.  I  understood  you  to  speak  of  the  Point 
Pleasant.  The  discovery  on  the  Pleasant  View  was 
a  shaft,  I  should  judge  about  twenty-five  feet  deep, 
and  about  foui-teen  or  fifteenth  of  April,  I  found 
that  the  collar  of  the  shaft  probably  fifty  pounds  of 
copper  ore,  which  had  been  thrown  out  in  sinking. 
The  shaft  had  filled  up  some  at  that  time  and  I  did 
not  see  the  bottom  of  the  shaft.  There  was  a  dump 
on  the  lower  side  of  the  shaft,  quite  a  sized  one.  The 
fifty  pounds  of  ore  appeared  to  be  thrown  out  on  the 
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upper  side.  It  was  of  a  very  green  color  and  pieces 
I  broke  off  of  it  have  red  oxide  in  the  rock.  As  I 
have  said,  the  discovery  on  the  Point  Pleasant  was  a 
cut.  The  operator  got  to  bedrock  in  the  discovery 
on  the  Point  Pleasant.  I  acquired  an  interest  in 
these     [61]     properties  from  the  locators. 

By  Gen.  NOLAN. — We  desire  to  offer  in  evidence 
a  deed  from  Levi  E.  Hamilton  and  Eliza  S.  Hamil- 
ton, his  wife,  to  Charles  S.  Passmore  and  Susie  M. 
Passmore  and  to  Louis  Mc'Clellan  Mason,  dated 
April  16,  1801,  consideration  named  being  one  thou- 
sand dollars,  transferring  an  eighth  interest  in  the 
Point  Pleasant  and  Pleasant  View  quartz  lode 
claims. 

By  Mr.  SHELTON.— It  is  objected  to  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  4. 

After  the  execution  of  this  deed,  I  went  upon 
these  claims  for  the  purpose  of  doing  work,  about 
the  17th  or  ISth  of  April,  1891,  I  think.  The  first 
work  I  did  was  to  sink  a  little  shaft  on  the  Point 
Pleasant  about  three  hundred  feet  east  of  the  Bos- 
ton placer,  marked  on  the  map  as  No.  1,  and  in  sink- 
ing it  I  found  pieces  of  copper  ore,  but  no  lead.  I  did 
not  go  to  bedrock.  The  next  work  was  about  twelve 
hundred  feet  in  an  easterly  and  one  hundred  feet  in 
a  southerly  direction  from  the  north  side  line  of 
the  Butte  and  Boston  placer  and  about  one  hundred 
feet  in  a  southerly  direction  from  the  south  end  line 
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of  the  Copper  Queen  lode,  and  within  the  boundary 
of  the  Point  Pleasant  location,  marked  on  the  map 
as  No,  1.  That  shaft  was  about  four  feet  square, 
sunk  to  a  depth  of  about  fourteen  feet,  and  bedrock 
there  was  about  within  seven  or  eight  feet  of  the  sur- 
face, and  from  the  time  I  struck  bedrock  until  I 
reached  the  bottom,  I  had  good  vein  matter,  and  I 
Have  ore  from  that  same  place  at  the  present  time 
taken  out  in  1801,  from  the  shaft  marked  as  No. 
1  on  the  Point  Pleasant. 

By  Gren.  NOLAN. — We  desire  to  offer  this  piece 
of  ore  in  evidence  and  have  it  marked  as  an  exhibit. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  5. 

Tliis  cut  No.  1  was  examined  b}^  me  before  the  11th 
of  [62]  May,  1891.  The  material  that  came  out 
of  this  shaft  was  piled  on  the  dump,  and  it  is  of  such 
a  size  that  it  can  be  readily  seen  for  a  distance  of  a 
quarter  of:  a  mile.  I  had  two  assistants,  Eli  Rea  and 
Grant  Pore.  The  rest  of  the  work  that  I  did  on  the 
Point  Pleasant  prior  to  May,  1891,  went  about  forty 
feet  in  an  easterly  direction,  and  I  sank  another  shaft 
about  the  size  of  three  and  one-half  or  four  feet 
square  to  a  depth  of  about  twelve  and  one-half  or 
fourteen  feet  deep,  which  is  designated  on  the  map 
as  No.  2.  I  got  to  bedrock  in  about  approximately 
seven  feet  of  the  surface  of  the  ground.  I  encoun- 
tered lead  material  as  I  came  to  bedrock,  and  I  went 
about  six  feet  below  bedrock.  During  this  time  I 
was  constantly  in  lead  material,  and  I  have  samples 
here  from  that  shaft.     One  piece  came  from  possibly 
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a  foot  or  so  below  the  surface  of  bedrock ;  another  a 
little  further  down;  the  third  piece  from  about  two 
and  one-half  or  three  feet  from  the  bottom,  it  now 
being  about  fifteen  feet  deep,  and  I  consider  this 
lead  matter.  A  strata  crossing  shaft  No.  2  having 
the  same  strike  as  in  shaft  No.  1,  directly  west  of  the 
Olivia  discovery,  have  apparently  the  same  dip.  I 
did  other  work  on  the  Point  Pleasant  claim  before 
the  11th  of  May,  1891.  It  was  the  third  shaft  that  I 
sank  on  the  Point  Pleasant  claim.  It  was  about  one 
hundred  and  twenty-five  feet  in  an  easterly  direction 
from  the  No.  2  shaft,  and  I  should  judge  about  five 
feet  south  from  the  south  end  line  of  the  Copper 
Qlueen  and  from  the  north  side  line  of  the  Butte  and 
Boston.  I  sank  a  shaft  there  about  three  and  one- 
half  feet  square  and  about  twenty-eight  feet  deep, 
getting  below  bedrock,  which,  at  that  point,  is  about 
eight  feet  below  the  surface.  I  encountered  a  lead 
after  reaching  bedrock,  sinking  on  it  about  sixteen 
or  eighteen  feet,  and  I  have  samples  of  the  matter 
that  was  taken  from  that  shaft. 

By  Gen.  NOLAN. — I  will  now  offer  this  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants' Exhibit  No.  6. 

[63]  By  Judge  BOURQiUIN.— That  is  the  one 
from  shaft  No.  2. 

By  Gen.  NOLAN.— Yes. 

I  consider  that  it  contains  copper  in  paying  quan- 
tities. I  sank  another  little  shaft  directly  to  the  east 
of  this  one,  I  think,  probably  to  a  depth  of  eight  or 
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ten  feet,  prior  to  May  11,  1891.  I  went  beyond  bed- 
rock, about  two  feet.  The  character  of  the  mate- 
rial there  was  about  the  character  as  of  these  sam- 
ples. 

By  Gen.  NOLAN. — We  will  offer  that  in  evidence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  7. 

I  think  that  all  these  openings  were  on  the  same 
vein.  This  vein  had  walls.  There  is  a  talc  seam 
in  this  tunnel  that  runs  around  between  the  No.  2 
shaft  and  the  shaft  which  I  have  just  testified  about. 
The  strike  of  that  lead  is  in  an  easterly  and  westerly 
direction.  The  dip  is  north.  There  is  some  of  this 
lead  matter  like  the  samples  offered  in  evidence  on 
the  diunp.  I  think  this  is  all  the  work  I  did  there 
on  the  ground  prior  to  May  11,  1891,  except  I  sunk 
a  shaft  on  the  line  between  the  Point  Pleasant  and 
the  Pleasant  View,  known  as  the  Hornet  shaft, 
marked  on  the  map  as  the  Hornet  discovery.  The 
map  shows  this  to  be  on  the  Pleasant  View  claim. 
This  shaft  was  probably  about  four  feet  square  and 
it  was  sunk  to  a  depth  of  about  thirty-three  feet.  I 
think  we  encountered  bedrock  in  about  fourteen  feet. 
After  that  I  found  copper  ore  in  bodies  all  along 
down  the  shaft,  which,  I  should  judge,  would  assay 
probably  from  ten  to  fifty  feet.  This  vein  extended 
throughout  the  entire  shaft,  and  it  is  there  to-day, 
so  any  man  can  inspect  it  and  see  for  himself.  I 
have  a  sample  of  the  ore  here  that  I  encountered  in 
sinking  the  shaft,  which  was  completed  before  the 
11th  of  May,  1891.     There  is  a  dump  beside  the  shaft 
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all  covered  with  green  ore  and.  showed  up  until  re- 
cently when  other  men  there  in  the  last  two  months 
cleaned  out  the  fill  was  in  the  shaft  and  dumped  it 
over  the  old  dump  and  covered  [64]  who  said  they 
did  so  at  the  instance  of  the  complainant.  If  I  am 
not  mistaken  I  sunk  shaft  marked  10  on  the  map 
also  prior  to  the  11th  of  May,  1891.  It  was  about 
the  same  size  as  the  others,  and,  I  think,  it  was  some- 
thing like  twenty-odd  feet  deep.  The  following  year 
I  sank  it  deeper.  I  think  I  went  about  eight  feet 
in  bedrock,  and  encountered  green  stained  rock,  rich 
in  character,  but  I  could  not  say  it  was  the  same 
lead  I  encountered  in  the  other  shafts,  Eepresenta- 
tion  work  was  done  upon  those  claims  in  1892,  1893, 
1894  and  1895.  The  Lynne  location  was  placed  on 
the  shaft  that  is  now  known  as  the  Hornet  shaft 
which  was  sunk,  in  May,  1891.  Lee  Davenport  made 
the  Lynne  Location,  and  at  that  time  the  vein  was  in 
sight  and  the  discovery  was  easily  made. 

By  Gren.  NOLAN. — We  desire  to  offer  this  mate- 
rial in  evidence  taken  from  the  shaft  known  as  the 
Hornet  on  the  map. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  8. 

(Witness  continuing:)  I  have  samples  taken 
from  various  places  in  the  Hornet  shaft,  and  I  w^ould 
surely  call  it  lead  material. 

By  Gren.  NOLAN. — We  will  offer  this  in  evidence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  9. 
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(Witness  continuing:)  I  would  ssij  that  this  ore 
exists  in  quantities  sufficiently  large  to  pay  operat- 
ing. I  have  worked  on  three  different  mines  in  that 
vicinity  where  we  shipped  such  character  of:  ore  at  a 
profit.  This  particular  sample  that  I  now  speak  of 
is  usually  called  by  prospectors  and  miners  cuprite 
of  copper,  and  I  would  say  that  that  piece  would  as- 
say in  the  neighborhood  of  seventy-five  per  cent  cop- 
per. 

By  Gen.  NOLAN. — We  offer  this  in  evidence. 

By  the  EXAlMINER. — I  will  give  it  the  number 
Defendants'  Exhibit  No.  10. 

(Witness  continuing:)  Having  in  mind  the  dis- 
coveries upon  the  Pleasant  View  and  Point  Pleasant 
and  before  I  did  any  work  [65]  on  the  ground  at 
all,  and  having  in  mind  the  location  of  the  ground 
with  reference  to  claims  contiguous  to  it,  I  would 
judge  by  the  surface  indications — quartz  float  found 
all  over  the  principal  part  of  the  ground,  and  the 
pieces  of  rich  copper  ground  found  promiscuously 
over  the  surface  of  the  ground  and  the  adjoining 
claims  on  which  work  was  done  prior  to  the  location 
of  this  ground — that  there  was  sufficient  evidence  on 
the  ground,  and  from  the  surroundings  to  warrant 
any  man  in  prospecting  and  developing  the  ground 
for  quartz.  As  a  result  of  the  work  I  did  there 
prior  to  May  11,  1891,  I  discovered  well-defined 
leads. 

By  Gen.  NOLAN. — We  now  desire  to  offer  in  e\i- 
dence  the  recorded  notice  of  location  of  the  Lynne 
Lode  mining  claim,  recorded  in  Book  "N"  of  Lode 
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Locations,  Silver  Bow  County,  at  page  428,  the  loca- 
tion made  on  the  13th  day  of  March,  1896,  by  Lee 
Davenport. 

By  Mr.  SHELTON. — This  is  objected  to  as  incom- 
petent, irrelevant  and  immaterial. 

By  Gen.  NOLAN. — "Notice  of  location  and  de- 
claratory statement  of  discovery  of  a  claim  to  quartz 
lode  mining  claim.  Lynnie  mining  claim,  unknown 
mining  district,  Silver  Bow  County,  Montana.     The 

undersigned,  who citizen  of  the  United  States 

or  ha ... ,  declared  ....  intentions  to  become  such 
citizen  ....  hereby  declare  ....  and  give  notice  to 
all  persons  concerned  that  I  have  discovered  a  vein 
or  lode  within  the  limits  of;  the  claim  hereby  located 
and  in  said  lode  a  vein  or  crevasse  of  quartz  or  ore 
with  at  least  one  well-defined  wall  and  that  I  . . . . 
have  this  13th  day  of  March,  A.  D.  1895,  located  and 
do  hereby  locate  and  claim  under  and  by  virtue  of 
Chapter  Six,  Title  32  of  the  Revised  Statutes  of  the 
United  States  and  the  laws  amendatory  thereto  and 
the  laws  of  the  State  of  Montana,  a  mining  claim 
upon  said  lode  or  vein  to  be  designated  and  name 
the  Lynnie  quartz  lode  mining  claim  extending  [66] 
along  said  lode  or  vein  one  hundred  and  fifty  feet 
in  an  easterly  direction  and  3'50  feet  in  a  westerly 
direction  from  the  center  of  a  discovery  shaft,  at 
Avhich  shaft  this  notice  and  statement  is  posted  and 
three  hundred  feet  on  each  side  from  the  middle  or 
center  of  said  lode  or  vein,  the  surface  comprising  in 
all  1500  feet  in  length  along  said  lode  or  vein  and 
six  hundred  feet  in  width  with  all  rights  and  privi- 
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leges  as  to  surface  ground  and  lodes,  veins  or  ledges 
"within  the  boundaries  of  said  claim  and  otherwise 
and  the  metals,  minerals  and  valuable  deposits  con- 
tained of  any  kind  contained  in  said  veins,  lodes  or 
ledges,  or  within  said  boundaries  which  are  given  or 
allowed  by  the  laws  of  the  United  States  aforesaid, 
or  of  the  State  of  Montana.  The  mining  claim 
hereby  located  is  situated  in  an  unknown  mining  dis- 
trict. Silver  Bow  County,  Montana,  and  is  about  one 
mile  east  of  Silver  Bow  Mill,  between  Horse  Canyon 
and  Park  Canyon.  The  adjoining  claims  are  the 
Bullwhacker  lode  claim  on  the  south,  Murray's  claim 
on  the  west,  and  Pacific  on  the  east.  This  location 
is  distinctly  marked  on  the  ground  so  that  its  boun- 
daries can  be  readily  traced  by  a  stake  set  at  the  dis- 
covery shaft  where  this  notice  and  statement  is 
posted  tliis  13th  day  of  March,  1895,  by  substantial 
posts  or  monuments  at  each  corner  of  the  claim  and 
the  exterior  boundaries  of  the  claim  as  marked  by 
said  posts  or  monuments  are  as  follows,  to  wit:  Be- 
ginning at  the  northeast  corner  of  the  Bullwhacker 
lode  claim  which  is  the  southeast  comer  of  the  claim 
herein  described,  running  thence  1500  feet  westerly 
along  the  north  line  of  the  Bullwhacker  lode  claim 
to  the  southwest  corner,  thence  northerly  parallel 
with  the  section  line  600  feet  to  the  northwest  cor- 
ner; thence  easterly  parallel  mth  the  north  line  of 
the  Bullwhacker  lode  claim  1500  feet  to  the  northeast 
corner  and  thence  southerly  600  feet  to  the  place  of 
beginning.  The  midersigned  intend  under  and  ac- 
cording; to  the  laws  of  the  United  States  and  the  State 
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of  Montana  and  do  record  this  notice  and  statement 
under  oath  in  the  county  recorder's  office  of  said 
county  as  provided  by  law.  Dated  this  ....  day  of 
March,  A.  D.  1895. 

[67]     LEE  DAVENPORT, 

Locator  and  Claimant. 
State  of:  Montana, 
County  of  Silver  Bov^, — ss. 

Lee  Davenport,  being  duly  sworn,  says  that  he  is 
of  lawful  age,  a  citizen  of  the  United  States,  the  lo- 
cator and  claimant  of  the  quartz  claim  described  in 
the  foregoing  notice  and  statement  of  location  of 
claim  and  the  person  whose  name  is  subscribed  there- 
to as  the  locator  and  claimant,  a  citizen  of  the 
United  States,  that  he  knows  the  contents  of  said 
notice  and  statement  foregoing  and  that  the  matters 
and  things  therein  stated  as  true. 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  March,  A.  D.  1895. 

[Notarial  Seal]      CHARLES  S.  PASSMORE, 

Notary  Public. 

Filed  for  record  March  9th,  A.  D.  1895,  at  11 :30 
o'clock  A.  M. 

C.  HUGH  JOHNSON, 

County  Recorder. 
By  A.  E.  Whipps,  Deputy." 
By  the  EXAMINER.— The  proof  of  these  records 
are  waived,  gentlemen  ? 
By  Judge  BOURQUIN.— Yes. 
(Witness   continuing:)     After    the    location    by 
Davenport  the  Lynnie  claim  was  represented.     My- 
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self  and  Olivia  H.  Hopkins,  Patrick  Mullen,  Judge 
Hamilton  and  Charles  C,  Passmore  also  had  an  in- 
terest in  it.  After  this  ground  was  located  by  Daven- 
port as  the  Lynnie,  he  transferred  an  interest  in  it 
to  me. 

By  Gen.  NOLAN. — ^We  offer  in  evidence  this  deed 
from  Davenport  to  Mason  of  an  eighth  interest  in 
the  ground. 

By  Mr.  SHELTON.— It  is  objected  to  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial, and  on  the  further  [68]  ground  that  there 
is  no  proof  of  any  location  of  the  Lynnie  claim. 
Further,  on  the  ground  that  the  defendants  in  the 
case  do  not  claim  that  they  deraign  title  though  Lee 
Davenport  or  through  the  Lynnie  claim. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants' Exhibit  11. 

(Witness  continuing:)  Representation  work  was 
discontinued  on  this  claim  in  1897,  because  the  rest 
of  my  partners  did  not  desire  to  pay  their  portion 
of  representation  expenses.  The  location  of  this 
ground  as  the  Hornet  claim  was  made  by  Samuel 
Kift  and  Isaac  Knoyle.  I  obtained  a  lease  and  bond 
from  the  locators  and  I  drove  a  tunnel  there  on  the 
Hornet  ground  in  an  easterly  direction,  a  distance  of 
about  two  hundred  feet,  and  cleaned  the  Hornet  shaft 
out  to  a  depth,  I  think,  of  about  twenty-three  feet, 
which  is  the  shaft  I  sunk  prior  to  May  11,  1891,  and 
marked  on  the  map  as  the  Hornet  shaft.  I  put  up 
posts  at  the  corners  of  the  claim  and  marked  thereon 
what  corners  they  were  on,  and  mounds  were  also  put 
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there,  at  least,  two  and  one-half  feet  high,  and  prob- 
ably four  and  one-half;  feet  wide.  Notice  of  location 
was  not  recorded  until  after  Kift  and  Knoyle  had 
completed  their  location  work.  Then  it  was  put  on 
record.  They  drove  a  drift  west  a  distance  of  ten  or 
eleven  feet,  and  showed  brown  oxide  quartz  along 
this  strip,  which  was  in  the  lead  that  I  brought  to 
light  in  1891,  and  they  also  uncovered  mineral  in 
that  in  that  drift,  and  they  put  up  posts  and  mounds. 
Ais  a  result  of  this  work,  there  was  recorded  a  notice 
of  location. 

By  Gen.  NOLAN. — We  desire  to  offer  in  evidence 
the  recorded  notice  of  location  of  the  Hornet  Lode 
Claim,  recorded  in  Book  *'T"  of  Location  Notices, 
Eecords  of  Silver  Bow  County,  commencing  at  page 
384  to  387,  inclusive. 

By  Mr.  SHELTON. — This  is  objected  to  as  incom- 
petent, irrelevant  and  immaterial,  and  upon  the  fur- 
ther ground  that  there  [69]  has  been  no  compe- 
tent evidence  of  the  location  of  the  Hornet  claim. 

By  Gen.  NOLAN. — '^Declaratory  statement  of 
the  Hornet  Mining  claim.  Siunmit  Valley  Mining 
District,  Silver  Bow  County,  Montana.  The  under- 
signed who  is  a  citizen  of  the  United  States  or  ha.  . 
become  such  citizen  hereby  declare  and  give  notice  to 
all  persons  concerned  that  they  have  discovered  a 
vein  or  lode  bearing  silver  and  copper  and  other  val- 
uable deposits  and  that  they  did  on  the  19th  day  of 
March,  1900,  under  and  by  virtue  of  Chapter  6,  Title 
32  of  Revised  Statutes  of  the  United  States  and  the 
laws  of  the  State  of  Montana  locate  and  claim  a  min- 
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ing  claim  upon  said  lode  or  vein  which  was  at  said 
time  and  is  no^  designated  and  named  the  Hornet 
quartz  lode  mining  claim,  extending  along  said  vein 
or  lode  one  hundred  feet  in  an  easterly  direction  and 
1400  feet  in  a  westerly  direction  from  the  center  of 
the  discovery  shaft  at  which  a  notice  of  location  was 
posted  one  said  day  as  provided  by  law,  and  30°  feet 
on  each  side  from  the  middle  or  center  of  said  lode 
or  vein  at  the  surface  comprising  in  all  1500  feet 
in  length  along  said  vein  or  lode  and  600  feet  in 
width.  The  general  course  is  northwest  and  south- 
east, with  all  the  rights  and  privileges  as  to  surface 
ground,  lodes,  veins  or  ledges  within  the  boundaries 
of  said  claim  and  otherwise  and  the  metals,  minerals 
and  valuable  deposits  of  every  kind  contained  in  said 
veins,  lodes  or  ledges,  or  within  said  boundaries 
which  are  given  or  allowed  by  the  laws  of  the  United 
States  aforesaid  or  of  the  State  of  Montana.  Said 
mining  claim  is  situated  in  Sununit  Valley  Mining 
District,  Montana,  and  is  about  two  and  a  half  miles 
east  of  Butte.  The  adjoining  claims  are  the  Bull- 
whacker  on  the  south,  Birtha  and  the  Copper  Queen 
on  the  east,  Mayyough  placer  on  the  north  and  appli- 
cation 888  on  the  west.  Since  the  date  of  location  the 
undersigned  have  cleaned  out  the  discovery  shaft 
which  is  thirty  feet  deep  and  was  filled  with  dirt  for 
ten  feet  and  have  run  a  cross-cut  at  the  bottom  twelve 
[70]  feet  to  the  lode  which  shows  a  well-defined 
crevasse  and  valuable  deposits.  The  location  is  dis- 
tinctly marked  on  the  ground  beginning  at  Corner 
No.  1  of  this  claim,  a  post  four  inches  square  by  four 
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feet  six   inches  in   length   and  set   one   foot  in  the 
groimcl  with  a  mound  of  earth  and  stone  four  feet  in 
diameter,  two  feet  in  height  around  the  post,  and 
marked  Corner  Post  No.  1,  and  running  thence  in  a 
westerly  direction  1500  feet  to  Corner  No.  2,  a  post 
four  inches  square  by  four  feet  six  inches  in  length 
and  set  one  foot  in  the  ground,  with  a  mound  of  earth 
and  stone  four  feet  in  diameter  by  two  feet  in  height 
around  the  post  and  marked  Post  No.  2,  and  running 
thence  in  a  southerly  direction  600  feet  to  Corner 
No.  3,  a  post   four  inches   square  by  four  feet  six 
inches  in  length  and  set  one  foot  in  the  ground,  with 
a  mound  of  earth  and  stone  four  feet  in  diameter  by 
two  feet  in  heighth  around  the  post  and  marked  Post 
No.  3,  and  running  thence  in  an  easterly  direction 
1500  feet  to  Cor.  No.  4,  a  post  four  inches  square  four 
feet  six  inches  in  length,  set  one  foot  in  the  ground 
with   a   mound   of   earth   and   stone    four   feet  in 
diameter  and  two  feet  in  height/t  around  the  post  and 
marked  Corner  No.  4,  and  running  thence  in  a  north- 
erly direction  to  corner  No.  1,  the  place  of  beginning. 
The  undersigned  intend  to  hold  this  claim  under  and 
according  to  the  laws  of  the  United  States  and  of  the 
State  of  Montana,  and  to  record  this  declaratory 
statement  in  the  county  clerk's  office  as  provided  by 
law. 

Dated  this  2d  day  of  June,  1900. 

SAMUEL  KIFT, 
ISAAC  KNOYLE, 
Locators  and  Claimants. 
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State  of  Montana, 
County  of  Silver  Bow, — ss. 

Samuel  Kift,  being  first  duly  sworn,  on  oath  says 
that  he  is  of  lawful  age  and  one  of  the  locators  and 
claimants  of  [71]  the  foregoing  quartz  lode  min- 
ing claim.  That  he  has  read  the  foregoing  declara- 
tory statement,  knows  the  contents  thereof  and  that 
the  matters  and  things  therein  contained  are  true  to 
his  own  knowledge. 

SAMUEL  KIFT. 

Subscribed  and  sworn  to  before  me  this  2d  day  of 
June,  1900. 

[Notarial  Seal]  WILL  K.  QUAELES, 

Notary  Public  in  and  for  Silver  Bow  County,  Mon- 
tana. 
Filed  for  record  June  2d,  10:50  A.  M.,  1900. 

J.  E.  MORAN, 
County  Recorder. 
By  W.  K.  Quarles, 

Deputy." 
By  Gen.  NOLAN. — We  desire  to  offer  in  evidence 
a  lease  and  bond  which  Mr.  Mason  obtained  for  the 
claim. 

By  Mr.  SHELTON.— Objected  to  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

By  the  EXAMINER.— I  will  mark  this  defend- 
ants' Exhibit  No.  12. 

(Witness  Continuing:)  The  Golf  claim  was  lo- 
cated to  protect  the  ground  of  the  claimants  of  the 
Hornet  did  not  complete  their  work  or  put  it  on  rec- 
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ord.  I  had  a  law  suit  to  establish  my  title  to  this 
property.  Location  of  the  Rabbit,  Olivia  and  Hope 
claims  was  made  by  R.  O.  Merriman,  and  I  after- 
wards acquired  an  interest  in  them  from  Merriman. 
These  locations  were  made,  I  believe,  in  April  or  May, 
in  1900,  I  worked  in  connection  with  other  men  in 
making  these  locations.  A  shaft  [72]  was  sunk 
on  the  Gulf  location  about  twenty-two  feet  deep  and 
uncovered  a  lead,  which  I  consider  as  the  same  vein 
uncovered  in  the  so-called  Hornet  shaft,  because  the 
same  character  of  ore  was  found  in  the  connections 
between  the  Golf  shaft  and  the  Hornet  shaft.  On  the 
Rabbit  claim  the  shaft  was  sunk  to  a  depth  of  eleven 
feet,  and  a  vein  was  uncovered  in  which  I  can  produce 
ore  any  day.  On  the  Olivia  claim  a  shaft  was  sunk 
to  a  depth  of  about  eleven  feet,  disclosing  a  vein  or 
lead,  which  does  not  show  as  much  mineral  as  was 
shown  in  the  Rabbit  shaft.  It  is  my  opinion  that  the 
discoveries  on  the  Olivia  and  Rabbit  were  made  upon 
the  same  lead  that  was  uncovered  on  the  Point 
Pleasant  claim.  There  was  a  discovery  of  a  lead 
upon  the  Hope  claim.  There  I  sunk  a  shaft  about 
twenty-three  feet  deep,  and  put  up  corner  posts,  and 
marked  them  "All  these  notices  of  location  were  re- 
corded." 

By  Gen.  NOLAN. — ^We  desire  to  offer  in  evidence 
the  recorded  notice  of  location  of  the  Gulf  lode  min- 
ing claim,  recorded  in  Book  "Q"  of  Lode  Locations, 
page  95. 

By  Mr.   SHELTON.— It   is   objected  to   on  the 
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ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial. 

By  Oen.  NOLAN. — "Declaratory  statement  of 
Gulf  Lode  Mining  Claim.  Notice  is  hereby  given 
that  the  undersigned  who  is  a  citizen  of  the  United 
States  has  discovered  a  vein  of  quartz  or  other  rock 
in  place  bearing  gold  and  copper  and  other  valuable 
deposits  and  after  said  discovery,  to  wit,  on  the  1st 
day  of  May,  1900,  did  locate  said  lode  as  the  Gulf  lode 
mining  claim  by  posting  the  notice  required  by  law 
at  the  point  of  discovery.  The  general  course  of  the 
vein  is  easterly  and  westerly.  The  total  length  of 
surface  included  in  said  location  is  1500  feet  along 
the  course  of  the  vein,  being  100  feet  in  an  easterly 
direction  and  1400  feet  in  a  westerly  direction  from 
the  said  point  of  discovery  and  the  total  width  of  the 
said  surface  is  600  feet,  being  300  feet  on  the  north 
and  300  feet  on  the  south  side  of  the  middle  [73] 
of  the  vein.  The  boundaries  of  the  said  location  are 
so  distinctly  marked  upon  the  ground  that  they  can 
be  readily  traced  being  more  particularly  described 
as  follows,  to  wit :  Beginning  at  the  northeast  comer 
which  is  marked  by  a  post  not  less  than  four  inches 
square  and  four  feet  six  inches  in  length  set  one  foot 
in  the,  marked  northeast  corner  No.  1,  Gulf  Lode, 
with  a  mound  of  earth  four  feet  in  diameter  by  two 
feet  in  heighth  around  said  post ;  and  running  thence 
in  a  westerly  direction  fifteen  hundred  feet  to  the 
northwest  corner,  which  is  marked  by  a  post  not  less 
than  four  inches  square  and  four  feet  six  inches  in 
length,  set  one  foot  in  the  ground,  marked  northwest 
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corner  No.  2,  Gulf  Lode,  with  a  mound  of  earth  four 
feet  in  diameter  and  two  feet  in  height/^,  around  said 
post ;  and  running  thence  in  a  southerly  direction  six 
hundred  feet  to  the  southwest  corner,  which  is 
marked  by  a  post  not  less  than  four  inches  square  by 
four  feet  six  inches  in  length,  set  one  foot  in  the 
ground,  marked  southwest  corner  No.  3,  Gulf  Lode, 
with  a  mound  of  earth  four  feet  in  diameter  and  two 
feet  in  height/?  around  said  post ;  and  running  thence 
in  an  easterly  direction  fifteen  hundred  feet  to  the 
southeast  corner,  w^hich  is  marked  by  a  post  not  less 
than  four  inches  square  by  four  feet  six  inches  in 
length,  set  one  foot  in  the  ground,  marked  southeast 
corner  No.  4,  Gulf  Lode,  with  a  mound  of  earth  four 
feet  in  diameter  and  two  feet  in  height/^  around  said 
post ;  and  running  thence  in  a  northerly  direction  six 
hundred  feet  to  the  place  of  beginning.  The  said 
claim  is  situated  in  Summit  Valley  Mining  District 
(unorganized),  Silver  Bow  County,  Montana,  and 
measured  from  discovery  point  of  said  claim  as  an 
initial  point.  The  following  natural  objects  and 
permanent  monuments  are  distant  as  follows,  to  wit : 
New  Northern  Pacific  roundhouse  is  distant  about 
three  and  a  quarter  miles  in  a  w^esterly  direction  in 
a  direction.  The  adjoining  claims  are  as  follows, 
to  wit:  On  the  northeast  the  Birtha  lode  mining 

claim,  on  the  east  the lode  mining  claim,  on 

the  south  the [74]      lode  mining  claim,  on 

the  west  the lode  mining  claim.     This  claim  is 

situated  in  section  16,  township  3  N.,  R.  7  W.,  Mon- 
tana meridian.     For  the  purpose  of  perfecting  the 


90  Louis  Mason  et  al.  vs. 

(Testimony  of  Louis  Mason.) 

location  of  this  claim  as  required  by  law  the  under- 
signed has  heretofore  and  within  ninety  days  of  post- 
ing said  notice  of  location  done  or  caused  to  be  done 
the  following  development  work  upon  said  claim, 
to  wit:  Sinking  a  discovery  shaft  twenty-two  feet 
deep  and  three  and  a  half  feet  by  seven  feet  in  dimen- 
sions, and  said  development  work  has  disclosed  a 
well-defined  crevasse  and  valuable  deposit  of  ore. 
The  undivided  interest  in  the  above  described  loca- 
tion claimed  by  each  of  the  undersigned  is  indicated 
by  the  fraction  set  after  each  name, 

R.  0.  MEERIMAN, 
Locator  and  Claimant. 
State  of  Montana, 
County  of  Silver  Bow, — ss. 

R.  O.  Merriman,  being  duly  sworn,  on  oath  says 
that  he  is  of  lawful  age  and  the  locator  and  claimant 
of  the  mining  claim  described  in  the  foregoing 
declaratory  statement,  that  the  said  location  has  been 
made  in  good  faith,  and  that  he  has  read  the  said 
declaratory  statement  and  knows  the  contents  thereof 
and  that  all  the  statements  therein  contained  are 

true. 

R.  O.  MERRIMAN. 

Subscribed  and  sworn  to  before  me  this  22d  day 
of  May,  A.  D.  1900. 

[Notarial  Seal]  JOHN  N.  KIRK, 

Notary  Public  in  and  for  Silver  Bow  County,  Mon- 
tana. 
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Filed  for  record  May  20tli,  1900,  at  4:10  o'clock 
P.  M. 

J.  E.  MORAN, 
County  Recorder. 
By  H.  E.  Burke, 

Deputy." 

[75]  (Witness  continuing:)  Mr.  Merriman  and 
I  were  related  by  marriage.  I  have  seen  his  hand- 
writing repeatedly.  I  recognize  it  when  I  see  it. 
The  declaratory  statements  of  the  Rabbit,  the  Olivia 
and  the  Hope  bear  the  signature  of  R.  O.  Merriman, 

By  Gen.  NOLAN. — ^We  desire  to  offer  in  evidence 
the  original  declaratory  statements  of  the  'Olivia,  the 
Rabbit  and  the  Hope,  with  the  notation  therein  show- 
ing their  being  recorded  in  the  county  clerk  and  re- 
corder's office  of  this  county. 

By  Mr.  SHELTON.— We  object  to  each  of  these 
instruments  on  the  ground  that  they  are  incompe- 
tent, irrelevant  and  immaterial. 

By  the  EXAMINER.— I  will  mark  the  Olivia 
declaratory  statement  Defendants'  Exhibit  13;  the 
Rabbit  No.  14 ;  and  the  Hope  No.  15. 

(Witness  continuing:)  After  the  location  of  this 
ground  by  Merriman  he  transferred  an  interest  in  it 
to  me,  and  this  is  the  deed  transferring  that  interest. 

By  Gen.  NOLAN. — We  will  offer  that  in  evidence. 

By  Mr.  SHELTON.— It  is  objected  to  on  the 
ground  that  it  is  incompetent,  irrelevant  and  imma- 
terial. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants' Exhibit  No.  16. 


92  Louis  Mason  et  al.  vs. 

(Testimoriy  of  Louis  Mason.) 

(Witness  continuing:)  Kift  and  Knoyle  at- 
tempted to  repudiate  the  lease  and  bond  they  had 
given  me.  As  a  result  of  the  lawsuit  started  and  pur- 
suant to  the  decree  that  was  entered  in  that  case,  I 
got  a  conveyance  of  this  Hornet  property  from  them. 
I  have  here  the  deed  that  they  gave  me. 

By  Gen.  NOLAN. — We  will  offer  the  deed  in  evi- 
dence, the  same  being  a  deed,  Samuel  Kift  and  Isaac 
Knoyle  being  the  grantors,  and  Louis  Mason  and 
R.  O.  Merriman  the  grantees,  conveying  the  Hornet 
quartz  lode  mining  claim. 

By  Mr.  SHELTON.— Objected  to  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

[76]  By  the  EXAMINER.— I  will  mark  it  De- 
fendants' Exhibit  No.  17. 

(Witness  continuing:)  Going  back  to  the  Point 
Pleasant  claim,  to  my  knowledge  in  1890  there  was  a 
discovery  on  the  claim,  and  prior  to  the  11th  day  of 
May,  1891,  I  sunk  four  shafts  on  the  north  side  of 
that  claim  and  three  of  them  exposed  the  vein.  I 
have  worked  on  different  places  that  were  located 
that  had  nothing  like  as  good  a  showing  of  a  vein 
as  this  had,  in  different  districts,  and  I  should  con- 
sider that  sufficient  showing  to  warrant  a  man  to 
locate  them  and  to  prospect  them  further,  and  the 
samples  offered  in  evidence  here  yesterday  were 
fairly  representative  of  the  character  of  mineral  that 
was  exposed  in  those  cuts,  and  I  can  take  anyone  and 
show  him  identically  the  same  samples  from  those 
places,  and  in  the  shafts  that  were  on  that  lead  prior 
to  May  11, 1891, 1  found  mineralized  matter  resembl- 
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ing  in  cliaracter  the  samples  that  were  offered  here 
in  evidence.     With  reference  to  the  Point  Pleasant 
location,  I  sank  four  shafts  in  April,  1891 ;  three  of 
them  exposed  the  vein  and  one  did  not.     It  was  not 
sunk  to  bedrock.     It  was  down  only  a  distance  of 
probably  ten  or  twelve  feet ;  all  of  them  being  on  the 
same   vein.     The   exposures  on  the   Pleasant  View 
were  on  a  different  vein  than  that  exposed  on  the 
Point  Pleasant,  and  it  was  situated  two  or  three  hun- 
dred feet  further  south.     The  next  opening  on  the 
Pleasant  View,  besides  the  Hornet  discovery  made 
prior  to  May  11,  1891,  was  a  little  further  south  and 
west.     It  was  upon  the  same  vein  as  the  Hornet  dis- 
covery and  showed   a  mineral-bearing  rock  that  I 
would  judge  would  run  two  or  three  per  cent  copper. 
In  later  years  that  shaft  was  sunk  to  a  depth  of  about 
thirty  feet.     The  reason  I  did  not  take  out  the  min- 
eral from  these  exposures  and  ship  it  prior  to  1895 
is  that'  the  ground  was  in  litigation  up  to  that  time, 
between  Mr.  Kemper  and  his  partners  and  myself 
and  my  partners.     After  1895    when  there  was  a 
settlement  of  that  litigation,  I  obtained  a  lease  and 
bond  from  my  other     [77]     partners  and  we  sank 
this  shaft,  known  as  the  two  compartment  shaft  to 
a  depth  of  forty-eight  feet,  and  timbered  it  with 
8x8  timbers.    At  that  depth  we  encountered  water 
and  could  not  go  any  farther,  and  I  was  not  able  to 
put  up  machinery,  we  had  to  quit.     As  a  result  of  the 
compromise  ten  acres  of  the  upper  portion  of  the 
ground  was  deeded  from  Mr.  Kemper's  present  loca- 
tion and  right  unto  the  quartz  people.     Immediately 
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thereafter,  there  was  a  location  on  some  of  this 
ground,  known  as  the  Lynnie.  The  reason  that  I  did 
not  prosecute  work  with  such  flattering  showings, 
was  that  the  ground  was  in  litigation,  and  Mr. 
Kemper  applied  for  his  placer  patent.  On  the  11th 
of  May,  1891,  we  enjoined  him,  and  I  was  confident 
that  I  could  not  ship  ore,  because  we  would  be  en- 
joined, and  it  would  be  of  no  use  to  move  machinery 
on  the  ground  and  go  to  the  expense  of  setting  up 
a  hoisting  plant,  and  undertake  to  ship  ore  until  liti- 
gation w^as  settled.  In  1900  Merriman,  myself  and 
others  run  the  Hornet  tunnel,  and  shipped  merchant- 
able ore  from  that  tunnel,  and  the  various  represen- 
tations of  the  years  from  1900  down,  we  drove  tun- 
nels and  sunk  shafts  on  the  north  vein  and  also  ex- 
posed on  that  vein  large  bodies  of  merchantable  ore. 
We  were  enjoined,  I  think,  in  January  or  February, 
1901,  by  Mr.  Kemper  and  his  partner.  Then  they 
went  to  work  and  raised  from  the  Hornet  tunnel,  put 
up  machinery  and  sank  a  winze,  as  I  am  informed  by 
Mr.  Mullins  and  others,  to  a  depth  of  two  hundred 
feet  on  the  ore  body,  and  the  ore  body  continued  down 
and  dipped  south,  and  the  stope  came  up  right  under 
the  Hornet  shaft.  I  said  that  we  were  enjoined  by 
the  Butte  Land  &  Investment  Company,  and  then 
they  commenced  to  work  and  operate  this  ground,  and 
shipped  considerable  ore — sulphides  of  copper.  I 
encountered  merchantable  ore  in  the  Hornet  lead  in 
1901,  and  shipped  it.  That  is  the  old  Pleasant  View 
ground.  These  are  the  returns  that  I  got  as  a  result 
of  the  shipments  that  I  made. 
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By  Gen.  NOLAN. — We  will  offer  these  in  evidence. 

By  Mr.  SHELTON.— Objected  to  as  hearsay  and 
incompetent.  [78]  The  witness  does  not  undertake 
to  testify  that  he  made  the  assays  himself.  The  re- 
sult of  the  assaying  and  sampling  should  be  proved 
by  the  man  who  made  the  assay. 

By  the  EXAMINER.— I  will  mark  them  Defend- 
ants' Exhibits  18, 19  and  20. 

(Witness  continuing:)  The  injunction  issued  in 
1891  has  been  effective  down  to  the  present  time,  and 
it  prohibited  me  from  operating  on  the  ground  and 
shipping  ores.  Prior  to  the  issuance  of  this  injunc- 
tion, I  likewise  uncovered  merchantable  ore  on  the 
northerly  lead  of  the  Point  Pleasant  ground.  Com- 
ing on  down  to  1900,  I  found  the  same  character  of 
ore  in  the  Rabbit,  merchantable  ore.  I  should  judge 
that  openings  have  been  made  along  this  lead  for  a 
distance  of  eight  hundred  feet  or  more. 

I  should  judge  that  the  lead  encountered  in  the 
Pleasant  View  ground  has  been  uncovered  between 
1800  and  1000  feet.  I  tried  placer  mining  on  this 
ground,  I  think  in  1895. 

Q.  Did  you  yourself  at  any  time  make  any  test 
there  for  the  purpose  of  determining  whether  this 
ground  had  any  value  for  placer  purposes  ? 

By  Mr.  SHELTON. — ^Objected  to  as  being  inuna- 
terial  and  irrelevant.  The  purpose  of  the  question 
has  not  been  disclosed  and  if  it  is  offered  for  the  pur- 
pose of  showing  that  the  ground  is  not  placer  ground, 
it  is  not  admissible  for  the  reason  that  the  placer 
patent  is  conclusive  and  determines  conclusively  that 
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the  ground  is  placer  ground. 

A.  Yes,  sir,  I  did. 

By  Gren.  NOLAN.— The  purpose  of  the  evidence 
as  is  clearly  authorized  by  the  decision  of  the  Su- 
preme Court  in  the  Clifford  case  and  several  others, 
not  for  the  purpose  of  assailing  the  patent,  simply 
for  the  purpose  of  showing,  and  as  to  the  comparative 
values  of  the  ground  that  it  has  no  value  at  all  as 
placer  ground,  and  that  presiunably  it  was  taken  up 
for  the  quartz  values  which  it  contained. 

(Witness  continuing:)  When  we  tested  this 
ground,  we  failed  to  find  a  color  or  trace  of  placer 
gold,  and  I  made  this  [79]  test  in  the  discovery 
made  by  Mr.  Kemper. 

Cross-examination. 
(By  Mr.  SHELTON.) 

I  was  not  present  when  the  corners  were  marked 
on  the  Pleasant  View  and  Point  Pleasant  claims.  I 
saw  the  notice  at  the  point  of  discovery  as  it  had 
been  posted,  but  do  not  know  who  posted,  except 
from  what  Mr.  Passmore  told  me.  I  came  in  1887 
and  shortly  after  that  obtained  employment  at  the 
Parrot  smelter,  and  sampled  ores  for  quite  a  while. 
The  work  that  I  did  was  simply  handling  the  crushed 
rock,  but  I  think  I  acquired  a  certain  amount  of  pro- 
ficiency in  determining  the  value  of  ores.  I  think 
I  could  guess  as  closely  as  anyone  as  to  the  various 
kinds  of  country  rock  in  the  Butte  districts.  The 
district  is  considered  to  be  a  granite  formation 
with  the  fissures  of  mineral  bearing  quartz  cutting 
through  this  granite  formation.     Dykes  or  porphyry 
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may  be  called  country  rock  or  vein  just  as  you 
choose.  In  district  like  over  at  Radersburg  you  will 
find  porphyry  in  gneiss.  In  my  experience  in  mining 
I  find  to  a  certain  extent  rocks  near  the  surface  are 
more  or  less  stained  by  the  action  of  the  elements  on 
the  surface  rocks,  but  this  is  not  the  case  in  all  dis- 
tricts. I  did  not  sample  any  of  the  ore  that  I  took 
from  the  north  vein,  nor  any  that  came  from  the 
forty-eight  foot  shaft,  marked  No.  9  on  the  map.  I 
do  not  remember  if  there  was  a  wall  there  or  not. 
While  I  did  not  have  this  ore  assayed,  I  could  judge 
pretty  close  what  it  would  run  anyway  without  as- 
saying it.  That  timbered  shaft  was  sunk  in  the  vein 
matter.  If  you  clean  it  out,  you  will  find  this  green 
stain  right  in  the  bottom,  green  ore  too.  I  found  it 
from  the  time  I  got  to  bedrock  continuously  through. 
It  is  not  on  shipping  ore.  You  find  it  in  gold  ore 
but  not  in  copper  ore  very  often,  but  sometimes  even 
in  copper.  Shaft  No.  3  on  the  map  here  is  filled  up 
and  I  did  not  get  any  samples  from  it.  In  the  shaft 
that  is  situated  about  ten  feet  from  the  north  side 
line  of  the  Butte  and  Boston  Placer  about  twenty 
feet  from  the  Rabbit  location  [80]  there  is  such 
ore.  That  is  called  the  timbered  shaft.  The  ore  in 
the  timbered  shaft  is  mixed  with  vein  matter — min- 
eralized quartz.  The  vein  there  is  different  from 
the  country  rock.  It  is  closely  massed.  By  speak- 
ing of  reaching  bedrock,  I  mean  when  you  pass 
through  the  fill  which  has  accumulated  on  the  sur- 
face of  the  rock  formation  of  the  earth.  Some  places 
there  is  such  a  fill,  and  in  others  there  is  not.     There 
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is  such  a  fill  on  the  Butte  and  Boston  placer,  it  being 
about  sixteen  feet  deep.  I  think  that  on  the  upper 
part  of  the  Butte  and  Boston  placer,  you  will  find 
that  the  rock  reefs  up  and  will  continue  down  with- 
out finding  any  fill.  I  should  judge  it  is  bedrock 
until  such  time  as  it  is  demonstrated  whether  it  is 
or  not.  From  the  northwest  side  down  to  the  Pitts- 
mont  fence,  the  bedrock  is  within  four  or  five  feet 
of  the  surface.  As  to  the  depth  of  the  wash  from 
the  Pleasant  View,  Passmore  had  his  shaft  sunk  to 
a  depth  of  twenty  feet,  and  on  the  north  of  that 
there  was  a  body  of  quartz  in  the  bottom,  and  it  was 
never  all  taken  out.  I  cannot  say  that  it  is  not  bed- 
rock or  that  it  is.  I  would  not  say  until  it  is  demon- 
strated by  development  work.  There  is  a  great 
difference  within  a  short  space  there  of  the  depths 
of  wash.  Moat  is  what  all  miners  or  prospectors  call 
mineral  bearing  quartz  or  ore  not  in  place.  Rock  in 
place  is  the  rock  you  encounter  when  you  pass 
through  the  fill  and  come  to  what  is  the  surface  of 
the  rock,  and  float  would  be  quartz  that  had  been 
removed  from  that  place  to  some  other  place.  With 
the  exception  of  the  reef  of  rock  on  the  upper  end 
of  the  Butte  and  Boston  place,  there  were  no  veins 
exposed  there.  I  testified  in  the  litigation,  concern- 
ing a  portion  of  this  ground  in  1901,  that  I  became 
acquainted  with  the  quartz  locations  in  1891.  That 
is  not  relative  to  my  going  over  the  ground  in  1887, 
1888  or  1889. 

By  Mr.  SHELTON.— I  will  ask  you  if  you  testified 
as  follows  in  that  proceeding:  "Q.  You  are  one  of 
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the  defendants  in  this  case?  A.  Yes,  sir.  Q.  You 
have  heard  the  description  given  by  the  witness 
[81]  Mr.  Knight,  as  the  location  of  the  Butte  and 
Boston  placer,  A.  Yes,  sir.  Q.  And  you  know 
where  the  stones  are  which  mark  the  boundaries  of 
the  Butte  and  Boston  Placer.  A.  Yes,  sir.  Q. 
When  did  you  first  become  familiar  with  this  loca- 
tion?   A.  Since  1890  or  1891,  I  should  say." 

(Witness  continuing:)  If  it  reads  that  I  became 
acquainted  with  the  location  in  1890  or  1891,  I  did 
so  testify.  There  was  a  body  of  quartz  at  the  bot- 
tom of  the  shaft  in  the  Pleasant  View  discovery.  I 
could  not  state  whether  or  not  it  was  in  place,  be- 
cause there  was  not  sufficient  development  done.  I 
stopped  sinking  on  the  Hornet  for  the  reason  that  it 
was  not  necessary  to  go  any  deeper  under  my  agree- 
ment, and  I  wanted  to  do  the  work  as  fast  as  I  could, 
and  develop  as  much  as  I  could  under  my  contract, 
and  the  more  places  I  opened  the  better  I  could  de- 
termine. I  never  tried  to  prevent  Mr.  Kemper 
from  going  down  in  the  Pleasant  View  discovery. 
He  came  out  there  with  Mr.  Wilson,  and  I  talked 
with  the  latter  about  that,  and  he  said:  "Lou,  it  is 
not  necessary  to  object,  because  Mr.  Kemper  can  get 
an  order  from  the  Court  and  go  down  in  that  shaft 
any  time  he  wants  to."  Mr.  Kemper  did  go  down 
and  dig  out  some  of  the  quartz  that  I  spoke  of,  but 
he  did  not  dig  it  all  out,  and  I  did  not  come  to  a  con- 
clusion that  there  was  any  vein  in  the  discovery. 
In  the  previous  litigation  I  testified:  "I  did  not  con- 
sider that  Pleasant  View  location  any  good  until  last 
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— this  month — it  was  when,  it  was  cleaned  out  and 
sunk  down  eighteen  inches  or  so  deeper,  and  showed 
that  it  was  not  a  regular  vein,  but  a  body  of  quartz 
that  was  deposited  there,  and  then  I  came  to  the 
conclusion  that  there  was  no  lead  there  in  sight." 
That  was  my  opinion;  but  I  still  say  if  you  follow 
that  body  of  quartz  eastward,  if  it  continued  there, 
it  would  show  the  cropping  or  earmarks  of  a  vein. 
I  became  acquainted  with  this  Pleasant  View  dis- 
covery about  April  16,  1891.  With  the  exception  of 
some  old  diggings  on  the  upper  end  of  the  ground, 
the  [82]  Pleasant  View  discovery.  Point  Pleas- 
ant discovery,  and  Mr.  Kemper's  shaft,  there  was 
not  any  other  opening  there  of  a  similar  kind.  The 
Point  Pleasant  discovery  was  within  the  limits  of 
the  Pleasant  View,  but  outside  of  the  Butte  and 
Boston  placer  indicated  on  the  map  at  the  point 
"A."  The  locations  of  the  Point  Pleasant  and 
Pleasant  View  claims,  as  shown  by  the  record,  were 
made  prior  to  the  placer  location.  It  is  upon  those 
locations  that  Mr.  Passmore,  Judge  Hamilton  and 
myself  base  our  claim  to  the  Pleasant  View  and 
Point  Pleasant  claims.  When  I  acquired  my  inter- 
est in  the  Pleasant  View,  I  undertook  performance 
of  the  development  work  and  hired  two  men  in  the 
year  1891.  My  contract  called  for  one  thousand 
dollars'  worth  of  work.  Eli  Rae  and  Grant  Pore 
worked  with  me.  I  fix  the  time  when  I  finished 
working  on  shaft  No.  16,  by  reference  to  the  date  I 
paid  Mr.  R|ae  off  for  his  labor  on  the  10th  of  May, 
1891,  and  he  went  back  to  Indiana.     I  think  that  we 
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sunk  shaft  No.  16  down  ten  or  fifteen  feet  deep  before 
he  went  away,  and  that  we  got  to  bedrock.  We  sunk 
the  Hornet  shaft  prior  to  the  sinking  of  the  16  and 
10.  Shaft  No.  1  is  sunk  about  fifteen  feet.  Shaft 
No.  2  ten  or  twelve  feet;  No.  3  was  sunk  in  latter 
years.  I  sank  a  shaft  about  ten  feet  south  of  the 
north  side  line  of  the  Butte  and  Boston  placer,  and 
about  twelve  or  fifteen  feet  from  the  Rabbit  discov- 
ery in  1891.  Then  I  sank  a  little  shaft  just  over 
the  line  about  eight  or  ten  feet  deep.  That  makes 
five  shafts  on  the  Point  Pleasant  claim,  and  this  fifth 
one  is  over  the  line  of  the  Butte  and  Boston  placer. 
Then  I  went  to  the  Hornet  and  sank  that  thirty-five 
feet  deep.  The  next  one  I  sunk,  I  think,  is  number 
10.  I  sunk  No.  17  at  a  later  date.  No.  10  is  in  the 
neighborhood  of  thirty  feet.  Sixteen  was  about  ten 
or  twelve  feet  deep  prior  to  the  11th  of  May,  1891. 
I  began  my  work  on  the  north  side  in  April.  I 
don't  know  how  many  shafts  I  sunk  in  April.  Later 
on  I  sunk  shaft  No.  16  deeper.  I  sunk  the  Hornet 
the  first  part  of  May  to  a  depth  of  about  thirty-three 
feet.  I  am  quite  sure  that  shaft  No.  16  was  sunk  at 
least  ten  feet  deep  before  [83]  the  11th  of  May, 
1891.  In  my  testimony  given  at  a  former  trial,  I 
said  that  I  began  work  on  the  10th  day  of  May,  and 
now  I  say  that  I  paid  Rea  off  on  the  10th,  and  to  the 
best  of  my  knowledge  on  the  lOth  I  had  that  shaft 
down  to  a  depth  of  ten  or  twelve  feet.  On  the  11th 
of  May,  1891,  the  only  openings  on  that  ground  were 
the  Pleasant  View  discovery,  the  shaft  sunk  by  Mr. 
Kemper,  and  these  eight  shafts  that  I  have  named, 
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with  the  exception  of  some  openings  made  a  long 
time  prior  to  that,  which  had  been  partially  or  very 
nearly  all  filled  up.     If   any  vein  was  disclosed  on 
this  ground,  it  was  disclosed  in  one  or  more  of  these 
openings  that  I  opened  in  April  or  May,  and  also 
on  this  cropping  of  the  rock  in  the  ground.     To  the 
best  of  my  knowledge,  shaft  No.  10  had  been  sunk 
prior  to  the  11th  of  May,  1891.     There  is  rock  dis- 
closed in  shaft  No.  10,  and  I  should  judge  it  would 
carry  two  or  three  per  cent  copper,  judging   from 
assays  I  have  made,    I  would  hardly  call  it  a  vein, 
but  indications  of  a  vein  are  very  good.     Indications 
were  sufficient  to  warrant  going  further  with  it.     I 
said  there  was  a  vein    in  the   Hornet    shaft.     Mr. 
Knoyle  dug  a  drift  twelve  feet  from  the  bottom  of 
the  Hornet  shaft.     There  are  two  lines  of  oxidized 
vein  matter  run  east  and  west  in  that  drift.     It  is 
hard  to  say  whether  there  is  a  wall  yet  or  not.     The 
hanging-wall  may  be  a  wall  farther  south.     In  this 
drift  you  encounter  quartz  and  vein  granite.     The 
kind  of  material  encountered  in  the    cross-cut    or 
drift  at  the  bottom  of  the  shaft  is  a  very  fine  grade 
of  ore,  of  which  I  have  some  specimens  here,  from 
this  point,  and  there  is  also  vein  granite  mixed  in  it. 
This  cross-cut  or  drift  runs  into  a  stope  which  is  in 
the  vein — in  the  same  vein — ^because  the  hanging 
side  of  this  stope,  I  consider,  just  as  good  ore  as  was 
shipped  out;  it  looks  just  as  good  to  me.    You  will 
not  find  clearly  defined  granite  walls  in  that  stope. 
If   the   Judge  of   this  court  were  to  go  do\^^l   the 
Hornet  shaft,  he  would  be  able  to  see  there  just 
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what  I  saw  in  1891,  and  I  can  show  him  a  lot  of  good 
ore  right  in  the  walls  of  that  shaft.  Commencing 
[84]  at  the  surface  of  bedrock,  this  ore  begins.  On 
the  south  side  is  the  stope,  on  what  we  call  hang- 
ing-wall of  the  vein,  there  is  a  crevasse — a  crevasse 
in  pay  ore.  I  do  not  consider  that  a  fault  fissure. 
I  have  offered  in  evidence  returns  of  shipments  of 
ore,  one  of  them  is  out  of  the  north  shaft  to  about 
eight  or  nine  feet  north  of  the  north  shaft,  and  then 
the  timnel  was  run  after  those  two  shipments.  I 
did  not  get  that  ore  from  what  is  called  the  fault 
fissure.  I  do  not  consider  it  fault  fissure.  There  is 
no  such  thing  as  a  vein  without  a  fault.  There  has 
to  be  a  fault  in  country  rock  or  you  cannot  get  a  vein. 
That  is  my  opinion.  There  is  a  question  in  my  mind 
whether  the  main  Hornet  tunnel  was  the  footwall 
or  not,  but  there  is  a  wall  there  that  corresponds  to 
the  footwall,  but  in  all  large  veins  in  Butte  and  large 
stopes  where  I  have  worked  I  have  found  various 
walls  running  with  the  vein,  separating  high  grade 
ores  and  low-grade  ores.  I  have  had  some  experi- 
ence in  placer  mining  in  that  I  have  been  to  placer 
mining  camps,  and  have  panned  for  placer  gold  in 
various  camps.  I  know  that  the  Pittsmount  ground 
was  held  under  placer  title,  but  it  is  a  question 
whether  you  can  get  any  placer  gold  on  the  ground. 
In  1801  there  was  no  work  being  done  on  the  Bull- 
whacker  or  the  Birtha  or  the  Copper  Queen.  No  ore 
was  being  hoisted  at  the  Pittsmount  in  1891. 

I  have  heard  that  the  depth  of  the  fill  on  the  Pitts- 
mount is  about  five  hundred  feet.     My  own  informa- 
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tion,  as  to  how  far  east  the  veins  in  the  Pittsmount 
ground  extend  is  what  the  men  I  have  worked  with 
on  this  ground  have  told  me.  As  to  other  claims 
in  that  immediate  vicinity,  directly  south  of  the  Bull- 
whacker  is  the  Maggie  quartz  lode  mining  claim. 
Directly  south  of  that  is  the  Montgomery  quartz 
lode  mining  claim.  Then  comes  a  narrow  strip  of 
land  running  up  Horse  Canyon,  as  the  Park  Placer. 
As  to  whether  or  not  there  were  any  openings  except 
the  Pleasant  View  discovery  before  the  11th  of 
May,  1891,  west  of  this  line  [85]  which  is  marked 
south  twelve  degrees  east  six  hundred  feet,  Mr. 
Kemper  had  shafts  west  of  that  marked  "K."  Also 
I  started  and  sunk  a  shaft  to  a  depth  of  ten  or  twelve 
feet  in  slide — ^fill;  also,  the  discovery  of  the  Pleasant 
View.  I  don't  remember  that  I  had  any  other  shaft 
at  that  time. 

Redirect  Examination. 
(By  General  NOLAN.) 

The  testimony  that  I  gave  in  1901  was  adduced 
upon  a  hearing  where  the  injunction  proceedings 
were  involved.  After  giving  that  testimony,  it  was 
not  submitted  to  me  for  review  or  correction.  My 
attention  has  been  directed  to  a  portion  of  the  evi- 
dence I  gave  at  that  time  found  on  page  44.  At  the 
same  time  and  on  the  same  occasion  I  testified  as 
follows : 

"Q.  Did  anybody  help  you  in  sinking  the  shaft 
No.  1  ?        A.  Yes,  sir. 

Q.  Who  was  it? 

A.  Eli  Rae  and  Grant  Pore,  and  another  party. 
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Q.  And  you  were  working  at  that  time  for  your- 
self and  Mr.  Passmore? 

A.  Myself  and  Mr.  Passmore,  and  others  who  had 
an  interest  in  the  ground. 

Q.  That  is,  you  were  in  the  employ  of  the  owners'? 

A.  Yes,  sir. 

Q.  And  that  was  representation  work? 

A.  Yes,  sir. 

Q.  For  what  year? 

A.  Well,  I  was  to  do  as  much  work  for  my  interest 
the  ground. 

Q.  Was  this  intended  for  the  representation  work 
1891?        A.  Yes,  sir. 

Q.  Then  the  shaft  No.  1  was  part  of  the  represen- 
tation work  for  1891? 

[86]  A.  Because  it  was  considered  as  represen- 
tation work. 

Q.  Well,  what  other  work  did  you  do? 

A.  After  that  I  came  up  here  (indicating)  and  I 
followed  that  lead  here;  that  is  that  (indicating),  a 
distance  of  sixty  or  seventy-five  feet,  and  then  I 
sunk  again  on  the  same  line. 

Q.  What  is  this  here  (indicating)  ? 

A.  That  is  a  discovery  shaft. 

Q.  Is  that  where  you  sunk  the  second  discovery 
shaft? 

A.  No,  sir,  that  is  out  here  (indicating).  That 
would  be  east  of  the  Olivia  discovery  shaft.  I  will 
mark  it  No.  2,  and  which  is  about  twenty  feet  east 
of  the  Olivia  discovery  shaft,  and  is  from  eight  to  ten 
feet  deep. 
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Q.  You  are  sure  it  was  not  deeper  than  that? 
A.  Oh,  it  might  be  a  little  deeper,  but  something 
in  that  neighborhood,  of  eight  or  ten  feet.     I  don't 
remember.     That  is  as  near  as  I  can  remember. 

Q.  These  two  gentlemen  helped  you  sink  the  No. 
2  shaft?        A.  Yes,  sir. 

Q.  And  it  was  done  for  the  purpose  of  represent- 
ing the  ground? 

A.  Yes,  sir,  and  for  the  purpose  of  getting  my  in- 
terest in  the  ground. 

Q.  Did  you  find  a  lead  in  No.  2  shaft?        A.  Yes. 
Q.  You  found  a  lead  in  No.  1  ?        A.  Yes,  sir. 
Q.  State  whether  or  not  at  the  time  you  found  it, 
you  informed  Mr.  Passmore  and  Mr.  Hamilton  of  the 
fact  that  you  had  found  a  lead. 

A.  Yes,  sir.     Mr.  Passmore  came  and  examined  it. 
Q.  Did  anybody  else  examine  it? 
A.  My  brother  was  out  there,  and  Mr,  Dean,  and 
other  parties,  when  I  completed  the  shaft. 
[87]     Q.  When  did  you  complete  the  shaft? 
A.  And  then  I  followed  up — I  forget  whether  it 
was  just  below  where  I  sunk  the  third  one  down  or 
not,  but  I  should  say  it  was  a  short  distance  above 
here,  I  think  about  a  hundred  feet  (indicating),  the 
No.  3,  and  then  I  sunk  by  mistake  over  on  this  other 
claim. 

Q.  Is  this  No.  3  over  on  the  other  claim? 
A.  No,  I  don't  think  it  is.     I  found  a  lead  out  here 
also,  and  that  was  over  on  the  other  ground. 
Q.  That  was  shaft  No.  4? 
A.  Yes,  that  was  on  the  Copper  Queen. 
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Q.  Put  a  mark  where  you  sunk  No.  4  shaft. 

A.  (Witness  marking  figure  4  where  shaft  No.  4 
was  sunk.) 

Q.  How  deep  was  that"? 

A.  I  don't  know.  I  do  not  remember.  It  was 
over  ten  feet,  eight  to  twelve  feet  down — it  was  not 
over  twelve. 

Q.  You  also  notified  Mr.  Passmore  and  Mr.  Ham- 
ilton of  what  you  found  there  I  ., 

A.  Yes,  and  Mr.  Passmore  examined  it. 

Q.  Are  these  shafts  all  in  the  same  condition  they 
were  then?        A.  Yes,  sir. 

Q.  Haven't  changed  any? 

A.  No,  sir,  no  work  was  done.  They  are  filled  up 
some,  filled  up  quite  a  bit,  and  this  was  excavated. 

Q.  And  where  was  the  next? 

A.  I  came  over  this  way  (indicating)  and  went  to 
work. 

Q.  Now  where  is  that? 

A.  That  is  about  one  hundred  and  sixty  or  sev- 
enty feet,  something  like  that,  from  the  north  line 
of  the  Bullwhacker  claim. 

Q.  How  far  was  it  from  the  shaft  marked  here 
"Hornet  discovery"? 

[88]     A.  Well,  that  is  the  shaft  itself. 

Q.  You  will  mark  it  No.  5. 

A.  Yes,  I  will  mark  it  No.  5. 

Q.  And  what  did  you  do  there  ? 

A.  I  sunk  that  shaft  dowTi  to  about  twenty-nine 
or  thirty  feet.     There  was  a  windlass  on  it. 

Q.  Who  assisted  you  in  that? 
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A.  Grant  Pore  and  Eli  Rae.  That  was  done  be- 
tween the  1st  of  May  and  the  10th  of  May,  when  all 
the  parties  that  was  working  for  me  there,  I  paid 
him  off,  and  I  think  it  was  on  the  12th  he  went  back 
east." 

(Witness  continuing:)     When  I  found  my  time- 
book  I  found  it  was  marked  the  10th,  and  I  think 
you  will  find  later  on  where  I  presented  my  book. 
As  to  placer  locations,  to  which  my  attention  has  been 
called,  existing  continuous  to  this  ground,  was  the 
Mayyough   claim.     I   have   kno\\Ti   that   claim  and 
passed  over  that  ground  from  1887  up  to  the  present 
time,  every  year  at  a  different  time.     There  had  been 
no  placer  mining  operations  carried  on  this  ground 
that  I  ever  saw  or  heard  of.     I  never  saw  any  placer 
mining  done  on  the  east  side  in  that  district.     This 
Mr.  Gillis  that  I  spoke  about  is  a  mining  man.     He 
has  been  up  to  my  ground  and  examined  my  work- 
ings and  was  favorably  impressed  with  the  condi- 
tions existing,  and  I  think  I  gave  him  an  option  on  it 
once.     Speaking  of  walls  and  veins,  I  have  worked 
in  a  great  many  veins,  and  I  do  not  find  all  rich 
mineralized  matter  in  the  vein.     There  are  bodies  of 
rich  ore  and  the  vein  will  widen  out  and  be  rich  and 
then  narrow  up  and  the  ore  will  be  rich  in  places 
and  less  valuable  in  other  places.     It  is  not  essential 
that  the  matter  be  mineralized  to  constitute  a  vein. 
My  attention  has  been  called  to   different  kinds  of 
rock,  quartz,  albite,  granite  and  porphyry.     If  there 
is  porphyry  in  the  vein  mineralized  so  as  to  make  it 
valuable  that  would  be  vein  matter,  and  as  to  granite 
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in  the  veins  in  this  camp,  you  find  the  walls  mineral- 
ized.    Mr.  Murray     [89]     owns  the  claim,  I  think, 
where  they  mine  the  granite,  just  such  granite  as  you 
have  over  there;  that  was  right  there,  very  rich  in 
silver  and  ipaid  a  good  profit.     I  saw  the  ore  and  saw 
the   silver  in  the   granite.     In  the   vein  that  is  en- 
countered in  the  Hornet  discovery  and  also  in  the 
drift  run  from  the  west  to  the  north,  there  is  quartz 
and  copper  and  vein  granite.     I    consider  it  lead 
matter — vein  matter.     It  exists  in  that  drift  solidly 
to  the  end  of  the  drift,  extending  from  the  Hornet 
shaft  a  distance  of  about  ten  or  eleven  feet.     I  do  not 
think  that  that  material  which  you  encountered  in 
that  drift   there  is    country   rock,  mixed  with  some 
foreign  material  mineralized.     That  rich  mineralized 
material  referred  to  by  counsel  is  all  through  the 
rock  in  various  large  veins  in  Butte.     You  will  find 
no  vein  at  all,  and  you  will  get  down  three  or  four 
hundred  feet  before  you  find  one-seventh  of  the  ma- 
terial that  you  find  there.     Bearing  in  mind  my  ex- 
perience as  a  miner,  I  have  not  seen  any  where  in 
this  Butte  district  a  showing  so  near  the  surface  as 
exists  in  that  Hornet  shaft,  and  experienced  miners 
and  men  that  hold  good  positions  in  Butte  have  ex- 
amined it  a  little  and  say  it  beats  any  showing  that 
they  have  ever  seen  in  the  camp.     As  I  understand 
the  term  "wall"  it  is  a  separation  or  a  talcy  seam 
running   through  the    country  in  a    vein  and  there 
might  be  one,  two,  three  or  a  dozen  walls,  between 
the  real  country  rock  on  the  hanging  side  of  the  vein 
and  the  real  country  rock  on  the  other  side  of  the 
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vein.  In  every  fissure  vein  there  is  a  true  footwall 
and  a  true  hanging-wall.  In  this  district  in  fissure 
veins  where  there  is  a  vein  of  any  considerable  size 
sometimes  in  the  vein  matter  itself  you  find  a  cleavage 
resembling  a  wall ;  sometimes  you  will  find  several  of 
them,  separating  different  grades  of  ore  where  you 
have  different  stopes.  In  my  opinion,  such  condi- 
tion surely  existed  in  the  Hornet  shaft  and  in  this 
drift  running  to  the  west.  The  winze,  some  little 
distance  removed  from  this  Hornet  shaft,  goes  down 
from  the  main  Hornet  tunnel  about  thirty-five  feet, 
I  should  judge,  east  of  the  connection  from  the  main 
Hornet  jTunnel  through  the  Hornet  [90]  shaft. 
The  reason  I  said  I  did  not  think  that  was  the  hang- 
ing-wall disclosed  there  w^as  because  the  connection 
from  the  main  Hornet  tunnel  to  the  Hornet  shaft  I 
find  this  character  of  ore  through  the  formation  and 
at  the  bottom  of  the  Hornet  shaft  and  the  connec- 
tion there  northerly  back  to  the  stope  beneath  the 
main  Hornet  tunnel  I  find  the  same  ores  in  connec- 
tion there.  There  is  a  crevasse  or  break  in  the  ore 
through  this  hanging-wall  immediately  west  of  the 
winze.  Getting  beyond  the  line  of  this  hanging-wall, 
the  vein  matter  still  continues,  as  far  as  it  is  open. 
As  to  complainant's  contention,  that  the  hanging- 
wall  is  exposed  in  the  winze,  I  will  say  that  I  consider 
it  is  not,  and  I  can  take  the  hanging- wall,  as  it  is  there 
today,  and  ship  it  and  make  money  out  of  it,  I  am 
confident.  It  is  open  to  inspection.  Anybody  can 
isee  whether  I  testify  wrong  or  not ;  they  can  go  look 
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at  it.  The  openings  on  the  ground  there  for  a  dis- 
tance of  six  or  seven  feet  on  each  of  these  claims  en- 
able me  to  give  the  strike  of  the  lead.  I  consider 
that  the  shafts  that  I  sunk  in  1891  exposed  a  good 
vein  on  the  old  Point  Pleasant,  I  was  asked  about 
the  BuUwhacker  claim.  I  will  say  that  there  has 
been  a  great  deal  of  ore  shipped  from  it,  several  thou- 
sand dollars  worth.  The  character  of  the  ore  was 
such  that  the  parties  who  mined  it  made  money  out  of 
it.  The  people  operating  that  mine  had  to  stop  be- 
cause their  lease  ran  out,  or  was  taken  from  them. 
They  were  making  money  when  they  quit.  I  worked 
the  Birtha  claim  during  the  time  it  was  working,  and 
I  have  personal  knowledge  of  the  shipment  of  paying 
ore  from  that  property.  If  I  were  not  enjoined  from 
doing  so,  I  could  operate  those  two  leads  on  my  own 
property  at  a  profit  right  now.  Speaking  of  faults, 
there  is  no  such  thing  as  a  fissure  vein,  in  my  opinion, 
without  a  fault  in  the  formation  of  the  country.  If 
there  is  no  fault,  the  country  is  all  granite  or  all 
porphyry  or  whatever  the  country  rock  is.  There 
has  got  to  be  a  fault  before  there  can  be  a  vein  in 
my  opinion.  In  almost  every  mine  in  Butte,  there  is 
sometimes  a  displacement  of  the  vein.  Take  it  in 
the  vein  [91]  as  exposed  over  in  the  Hornet  shaft, 
in  one  place  probably  the  right  streak  of  iron  strain 
which  lies  along  this  rich  body  of  ore  is  separated 
about  a  foot.     (Indicating.) 

Recross-examination. 
(By  Mr.  SHELTON.) 
I  testified  that  at  the  bottom  of  the  shaft  of  the 
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Pleasant  View  claim  and  on  one  side  there  was  a 
body  or  reef  of  quartz  at  the  one  side  and  along  the 
bottom,  and  that  it  would  require  additional  work 
to  say  positively  whether  it  was  a  vein  or  simply 
float.  I  testified  at  the  former  hearing  that  this 
quartz  existed  on  the  north  side  of  the  bottom  of  the 
shaft.  There  is  granite  in  that  vein,  and  I  found  it 
in  the  largest  veins  in  Butte  I  worked  in.  Take  it  in 
the  Anaconda  mine,  in  a  true  fissure  vein,  you  will 
find  some  places  there  is  mineral  for  a  long  distance, 
and  it  would  be  difficult  to  tell  which  is  the  foot  and 
which  is  the  hanging-wall.  The  granite  that  forms 
the  walls  of  the  vein  is  sometimes  quite  mineralized. 
In  this  particular  case  in  the  tunnel,  the  surface  of 
the  bedrock  is  not  very  much  broken  up  or  dis- 
integrated. In  the  upper  cross-cut  towards  the  tun- 
nel running  from  the  Hornet  shaft,  you  might  break 
down  the  wall  on  either  side,  but  I  have  seen  it  where 
it  is  just  as  loose  and  more  than  a  thousand  feet 
underground.  It  is  solid  and  clear  in  the  cross-cut 
eight  or  ten  feet  below  that.  Water  will  percolate 
through  broken  rock  at  any  great  depth,  and  it  will 
circulate  more  freely.  I  testified  a  while  ago  you 
would  find  the  footwalls  of  the  country  rock  adjoin- 
ing rich  ores,  sometimes,  mineralized,  but  this  is  all 
vein  matter  on  the  bottom,  and  the  connection  you 
speak  of  between  the  Hornet  tunnel  and  the  Hornet 
shaft,  if  it  is  in  place,  it  is  solid  and  not  broken  up. 
I  have  worked  at  various  places  at  short  distances 
on  each  side  of  this  vein,  and  I  find  altogether  a  dif- 
ferent kind  of  formation  than  you  would  find  in  this 
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cross-cut  from  the  Hornet  tunnel  to  the  Hornet  shaft. 
The  Vesuvius — I  will  take  you  sixty  feet  south  from 
the  Fraction  shaft,  and  you  will  find  altogether  dif- 
ferent formation  from  what  you  find  in  the  [92] 
shaft.  You  could  not  ship  ore  carrying  two  per 
cent  copper  to  the  smelter  and  make  a  profit  out  of 
it,  but  if  the  assay  showed  that  this  material  carried 
sixty  per  cent  copper,  then  I  would  call  it  ore,  and 
I  can  get  it  right  out  there,  and  if  the  court  will  give 
me  until  tomorrow  night,  I  will  bring  up  several 
sacks  taken  out  of  that  cross-cut.  In  my  estimation, 
either  of  those  veins  on  May  11,  1891,  would  warrant 
a  man  to  mine,  to  drift  or  to  sink  on  it,  and  to  de- 
velop it. 

Redirect  Examination. 
(By  General  NOLAN.) 

In  connection  with  the  shaft  to  which  my  atten- 
tion has  been  invited,  sunk  in  1805,  there  has  been 
a  tunnel  run  since  then,  starting  in  about  two  hun- 
dred feet,  I  should  judge,  west  of  the  shaft,  and  run- 
ning easterly  to  probably  within  thirty  feet  of  that 
shaft.  I  consider  that  there  is  pay  ore  in  that  tunnel, 
and  I  could  develop  a  good  mine  if  I  had  sufficient 
money  to  do  the  work.  If  I  had  sunk  and  cross- 
cutted  over  to  the  general  work  in  sinking  down  a 
vertical  shaft,  the  vein  tapping  to  the  north,  you 
would  gradually  leave  it  in  time — pass  out  of  the  vein, 
and  if  you  sink  to  the  depth  of  one  hundred  feet  or 
so,  then  it  would  necessitate  a  cross-cut  to  reach  the 
vein.  As  a  general  rule,  in  copper  mines,  you  have 
to  go  some  depth  before  you  strike  values. 
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[93]     P.   C.   DEAN,  a  witness  duly  called  and 
sworn  on  behalf  of  the  defendants,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  General  N'OLAN.) 

My  name  is  P.  C.  Dean.  I  have  lived  in  Silver 
Bow  County  since  May  13th,  188f7.  At  the  present 
time,  I  am  a  prospector  and  miner,  which  business 
I  have  followed  since  1893.  I  know  the  ground  in 
controversy.  Before  1893,  I  had  seen  leads  and  had 
given  attention  to  the  geological  formation  around 
Butte,  but  I  have  not  been  interested  in  them  to  the 
extent  I  have  been  since  1893  since  I  have  taken  pros- 
pecting on  my  own  hook.  Copper  in  rock  manifests 
itself  by  specific  gravity.  I  am  the  brother-in-law 
of  Mr.  Mason.  I  have  been  over  the  ground  covered 
by  the  Butte  &  Boston  Placer,  several  times  and 
after  Mr.  Mason  became  interested,  I  have  been  over 
there  with  him  different  times  while  he  was  working 
it.  That  was  in  1891.  I  think  it  was  in  the  fore 
part  of  the  year  1891,  that  I  made  an  examination  of 
the  working  on  the  Point  Pleasant  and  Pleasant 
View  plain.  When  I  examined  these  claims,  I  went 
down  in  those  little  shafts  that  Mr.  Mason  and  Mr. 
Poor  were  working  on.  I  believe  they  were  called 
the  Point  Pleasant  and  Pleasant  View,  at  that  time. 
My  opinion  at  that  time,  was  that  these  shafts  were 
on  separate  leads.  It  was  in  the  early  spring,  per- 
haps prior  to  the  middle  of  April,  1891,  that  I  was 
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acquainted  with  the  ground,  represented  by  the 
Point  Pleasant  and  Pleasant  View  locations.  At 
that  time  Mr.  Poor  and  Mr.  Rae  were  working  there. 
At  that  time,  I  noticed  that  there  were  openings  on 
the  leads.  The  shaft  on  the  southerly  lead,  that  I 
went  down  into,  was  a  shaft  now  known  as  the  Hornet 
shaft.  I  have  been  over  the  ground  recently  and 
have  worked  there  a  great  deal  up  to  about  four 
years  ago.  At  the  time  I  was  down  in  the  shaft,  it 
was  about  18  feet  deep.  On  the  upper  lead,  the  open- 
ings seemed  to  be  fresh  workings.  I  still  think  there 
was  a  lead  at  that  time.  At  that  time  I  noticed  that 
there  was  ore  on  the  dump  at  the  so-called  Hornet 
shaft,  which  looked  like  very  good  copper  ore,  to  me, 
what  we  term  Red  Oxide  and  Carbonite. 

[94]  Q.  And  in  the  light  of  your  experience  now 
and  referring  to  the  condition  then,  and  also  re- 
ferring to  the  character  of  the  ore  that  you  saw  on 
the  dump  there,  what  would  you  say  as  to  whether 
a  mining  man  looking  for  quartz  locations  would  be 
justified  in  locating  the  ground  and  prosecuting  work 
on  it  as  a  quartz  claim'? 

By  Judge  BOURQTJIN.— Objected  to  on  the  score 
as  incompetent  and  being  indefinite  as  to  time.  Jus- 
tification now  under  conditions  now  would  not  tend 
to  show  justification  in  1891,  unless  conditions  were 
shown  to  be  alike. 

A.  Why  I  would  say  it  was  a  prospect  that  would 
justify  most  any  noan  if  he  was  looking  for  a  good 
prospect  of  making  a  location  and  prosecuting  work 
onat.     I  will  say  that  I  have  seen  very  few  that  would 
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seem  to  indicate  better  at  the  surface,  in  my  pros- 
pecting. 

(Witness  continuing:)  I  was  on  this  ground  the 
19th  of  this  month  and  went  do-^Ti  into  the  shafts 
and  tunnels  there,  for  the  purpose  of  ascertaining  the 
present  situation  as  to  the  extent  or  nonextent  of  the 
lead.  I  went  into  No.  one  shaft  and  No.  two  shaft, 
called  the  Olivia  Discovery  and  then  I  went  into 
the  little  shaft  called  the  Timbered  shaft,  also  went 
into  the  Rabbit  Discovery.  Likewise  into  No.  nine 
and  into  the  cross-cut  of  No.  nine,  down  twenty-odd 
feet,  and  then  I  went  into  the  tunnel,  a  short  dis- 
tance west  of  that  point  a  little  bit  south  of  it,  desig- 
nated on  the  map  here  as  No.  31  tunnel.  I  went  into 
what  is  called  the  Hornet  tunnel  No.  34,  and  into 
tunnel  No.  4;  then  went  into  the  cross-cut  from  that 
tunnel  to  the  Discovery  shaft,  went  down  the  Dis- 
covery shaft  to  the  bottom  of  the  Hornet  Discovery 
shaft.  Then  I  went  westerly  in  a  drift,  came  back  to 
the  shaft,  and  went  northeasterly  in  a  cross-cut,  con- 
necting what  would  appear  to  be  a  raise  underneath 
the  Hornet  tunnel.  In  the  No.  One  shaft,  which  ap- 
peared to  be  about  18  feet  deep,  there  is  a  black 
sulphite  of  copper  in  the  bottom  of  that  shaft,  in  my 
opinion.  I  saw  lead  matter  in  the  bottom  of  the 
shaft,  to  the  north  side  of  the  shaft  and  apparently 
inclining  to  the  north.  I  obtained  a  sample  of  this 
sulphite  of  copper  from  the  bottom  of  the  shaft  and 
have  it  here.  I  did  not  test  it  for  quartz  but  some 
of  the  pieces  seem  to  be  quartz  from  the  hardness. 
It  might  be  lighter  quartz,  but  its  present  hardness 


Wasliimgton-Butte  Mining  Company.        117 

(Testimony  of  P.  C.  Dean.) 

is  not  sufficient  to  justify  my  announcing     [95]     it 

to  be  quartz. 

By  G-eneral  NOLAN. — We  offer  that  in  evidence. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants'Exhibit  No.  21. 

Q.  With  that  material  exhibit  21  in  evidence  there 
in  that  shaft  as  you  saw  it,  would  you  as  a  reasonable 
mining  man,  be  justified  in  prosecuting  work  upon  it 
as  a  quartz  claim? 

By  Mr.  SHELTON.— ^Objected  to  for  the  reason 
that  the  question  relates  to  the  present  and  is  there- 
fore immaterial.  The  question  is  whether  it  would 
have  justified  exploration  on  the  11th  day  of  May, 
1891. 

A.  Yes,  sir. 

The  WITNESS.— I  saw  Mr.  Stevens  go  down  in 
No.  two  and  get  some  rock  down  there,  and  I  have  a 
portion  of  it  here  which  I  would  call  quartz.  I  would 
not  say  that  there  is  considerable  metal  in  it.  I 
would  say  that  it  is  quartz. 

By  Gen.  NOLAN. — We  desire  to  offer  that  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants' Exhibit  No.  22. 

(Witness  continuing:)  Over  there,  I  went  to  the 
little  shaft  close  to  the  dump  on  No.  Nine,  which  I 
believe  is  termed  the  Rabbit  Discovery,  it  being 
northwesterly  of  the  No.  9  shaft.  I  have  a  sample 
that  was  taken  from  right  by  the  windlass,  there  be- 
ing no  ladder  or  bucket  or  means  of  getting  down. 
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By  Gen.  NOLAN. — We  desire  to  offer  this  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants' Exhibit  No.  23. 

The  WITNESS.— As  a  miner,  I  would  call  that 
sample  copper  ore.  I  did  not  notice  whether  there 
was  a  large  quantity  of  this  ore  on  the  dmnp.  I  saw 
some  of  it.  In  1900, 1  was  leasing  near  there ;  I  went 
down  in  this  same  place  at  that  time  and  gouged  out 
a  great  big  bowlder  that  would  weigh  sixty  or  seventy 
pounds,  which  resembles  in  character,  the  sample  I 
had  just  produced,  exhibit  23.  If  anything,  it  was 
better;  it  contained  some  of  the  red  oxide.  This 
bowlder  appeared  to  be  in  place  in  the  lead.  Much 
from  the  knowledge  that  I  have  of  the  same  kind  of 
rock  over  there,  having  worked  at  lead  in  it,  I  would 
say  that  it  would  be  good  for  34  per  cent  copper. 

By  Judge  BOURQlUIN.— Object  to  that.  The 
witness  has  shown  no  qualifications  for  expressing 
an  opinion  from  the  appearance  of  the  rock  and  it  is 
incompetent. 

[96]  (Witness  continuing:)  I  went  down  into  No. 
9  shaft  and  found  a  lot  of  lead  matter  and  then  went 
down  into  a  little  cross-cut  at  22  feet,  I  should  judge, 
and  obtained  a  sample  of  the  ore  that  was  there  which 
I  have  here.  It  appears  to  be  lead  matter  and  has 
some  copper  in  it.  As  I  saw  it  down  there,  it  was 
in  place  forming  a  lead. 

By  Gen.  NOLAN.— We  offer  this  in  evidence. 
By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  24. 
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(Witness  continuing:)  From  there  I  went  a  short 
distance  down  the  hill  and  went  into  a  tunnel  which 
in  its  cross  strikes  a  lead,  which  has  the  appearance  of 
this  lead  matter  and  I  cannot  say  positively  that  is 
the  same  lead.  I  obtained  a  sample  of  the  lead  I 
found  in  that  tunnel.  Portions  of  this  sample  we 
took  of  a  cross-cut  about  25  feet  long,  varies  a  little 
west  of  south  and  then  we  went  out  and  went  in  the 
main  tunnel  and  went  on  further  northeast,  some- 
thing like  fifty  feet  and  we  came  in  contact  with  the 
lead  again  and  followed  that  vein  for  a  distance  of 
about  fifty  feet.  That  tunnel  is  No.  31.  There  was 
a  sample  taken  from  the  Rabbit  tunnel  and  a  cross- 
cut which  is  a  fair  sample  of  the  ore  body  as  it  ex- 
isted there. 

By  Gen.  NOLAN. — We  desire  to  cover  that  in  evi- 
dence. 

By  EXAMINER.— I  will  mark  that  Defendants' 
Exhibit  No.  25. 

(Witness  continuing:)  I  would  call  that  copper 
ore.  In  some  of  these  pieces  there  is  what  we  call 
Red  Oxide  of  copper,  very  pure  copper,  I  should 
judge.  If  one  got  rid  of  the  w^aste,  out  of  it,  I  think 
it  would  come  near  86  per  cent.  I  should  judge  that 
the  pieces  itself,  could  have  30'  per  cent  copper.  All 
these  samples  I  have  shown  here  this  morning  appear 
to  be  from  the  same  lead.  The  strike  of  the  lead 
from  which  these  samples  taken  is  an  easterly  and 
westerly  direction.  We  obtained  some  samples  from 
the  so  called  Hornet  Discovery  lead  about  ten  or 
eleven  feet  above  the  bottom  of  the  Hornet  shaft. 
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This  is  a  [97]  fair  sample  of  the  material  in  the 
tunnel.  It  was  taken  at  different  places  in  the  tun- 
nel and  contains  copper.  A  portion  of  it  is  rich  in 
copper,  most  of  it  is  not.  Some  of  these  pieces  which 
constitute  this  sample  also  have  some  of  this  red  stuff 
that  I  have  already  spoken  of  as  being  very  rich  in 
copper. 

By  Gen.  NOLAN. — We  desire  to  offer  that  in  evi- 
dence. 

By  EXAMINER.— I  will  mark  that  Defendants' 
Exhibit  No.  26. 

(Witness  continuing :)  The  sample  that  I  took  was 
from  a  cross-cut  in  the  Hornet  shaft  within  about  1'6 
inches  of  the  bottom.  I  think  this  sample  is  a  fair 
sample,  it  having  been  taken  from  different  points. 
I  would  say  that  this  ore  carries  copper.  One  piece 
here  is  very  rich.  It  is  merchantable.  I  would  say 
that  the  pieces  constituting  the  sample,  w^ould  go  over 
20  per  cent  in  copper. 

By  Gen.  NOLAN. — We  desire  to  offer  that  in  evi- 
dence. 

By  EXAMINER.— I  will  mark  it  Defiendants' 
Exhibit  No.  27. 

'(Witness  continuing:)  There  are  plenty  more 
samples  left  yet.  We  next  took  a  sample  right  near 
the  bottom  of  this,  14  or  16  inches  on  the  south  side 
of  the  Hornet  shaft  which  fairly  represents  the  min- 
eralization of  the  ground  there.  I  would  call  it  a 
talcy  lead  matter.  I  would  call  it  vein  matter,  it  is 
not  ore.  It  has  the  appearance  of  being  of  the  same 
material  as  you  find  in  the  lead.    We  sometimes  call 
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it  the  blossom  of  a  lead  or  lead  matter. 

By  Gen.  NOLAiN. — We  desire  to  offer  that  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants' Exhibit  No.  28. 

(Witness  continuing:)  I  obtained  my  next  sample 
in  a  cross-cut  connecting  with  the  raise  under  the 
main  Hornet  tunnel,  running  northwesterly.  It  was 
along  the  tunnel  from  both  sides.  You  will  find  ore 
all  through  that  cross-cut.  This  cross-cut  is  about 
eleven  or  twelve  feet  below  the  cross-cut  running 
from  the  tunnel.  There  is  ore  showing  up  in  the  roof 
in  different  places  as  well  as  [98]  on  either  side. 
This  lead  matter  is  possibly  a  distance  of  about  25 
feet  I  should  judge  from  the  Birtha  cross-cut  to  the 
shaft  from  the  main  tunnel.  This  sample  was  picked 
along  in  different  places.  It  is  a  fair  sample  of  the 
mineralization  of  that  portion  of  the  ground.  Most 
of  these  samples  contain  copper,  some  of  it  a  very 
small  percentage.  The  red  stuff  in  these  four  pieces 
that  you  now  saw  is  Red  Oxide  of  copper.  One  of 
these  pieces  would  go  over  G^  per  cent,  the  others  not 
quite  so  much.  As  to  the  red  stuff  itself,  I  never  had 
but  one  assay  from  that  and  that  went  86  per  cent. 
It  is  pure  red  matter.  The  red  stuff  alone  in  these 
four  samples  I  think  would  go  80  per  cent  or  over  in 
copper. 

By  Gen.  NOLAN. — We  desire  to  offer  that  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  29. 
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(Witness  continuing:)  This  lead  matter  that  you 
encountered  in  the  Hornet  shaft  appears  to  be  the 
same  that  you  encountered  in  a  cross-cut  out  from 
the  tunnel  to  the  shaft  and  in  cut  running  from  the 
bottom  of  the  shaft.  I  was  present  at  some  time  in 
1893  or  4  or  5,  and  a  conversation  took  place  between 
Mr.  Kemper  in  reference  to  this  ground.  Mr.  Kem- 
per came  to  the  smelter  to  find  Mr.  Mason.  I  took 
him  down  to  the  Reverberatory  furnace  where  Mr. 
Mason  was  working  and  we  had  to  walk  around  the 
furnace  and  we  came  up  right  suddenly  to  him  and  of 
course  I  was  right  with  Mr.  Kemper  at  the  time. 
Mr.  Kemper  spoke  to  him  and  he  said,  "Louis,  I 
have  come  down  to  see  if  we  could  not  effect  some 
kind  of  a  settlement  or  compromise  relative  to  that 
ground  over  there,"  and  Mr.  Mason  said,  "No  Kem- 
per, we  have  got  to  get  a  showing, ' '  and  Mr.  Kemper 
then  said,  "I  know  you  have  some  good  ore  over 
there,  Louis,  but  you  cannot  win."  These  were  the 
words  exactly  as  near  as  I  can  recollect.  I  testified 
before  of  this  matter  in  a  trial  that  took  place  I  think, 
in  1901. 

[99]  By  Mr.  NOLAN.— I  will  ask  you  whether  or 
not  at  that  time  and  at  that  trial,  this  question  was 
not  put  to  you  and  you  did  not  answer  as  follows. 

By  Mr.  SHELTON.— That  is  objected  to. 

"Q.  Did  you  know  what  this  conversation  was 
about  in  relation  to  the  compromise  % 

"A.  It  was  in  relation  to  the  Butte  &  Boston 
Placer  in  the  shaft  that  Mr.  Mason  had  sunk  and 
worked  on.    He  had  been  over  there.     I  do  not  know 
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which  shaft  he  referred  to  but  he  said,  'I  know  you 
have  some  good  ore  there,'     That  is  all  he  said." 

To  the  best  of  my  recollection  at  this  time,  that 
question  was  put  to  me  and  I  made  that  answer. 

Cross-examination. 

(By  Judge  BOURQUIN.) 

I  think  that  was  in  1901  at  the  Parrot  Smelter. 

Q.  I  will  ask  you  if  you  did  not  testify  as  follows 
at  a  hearing,  stating  that  you  found  Mr.  Mason  with 
Mr.  Kemper?  Page  201.  "A.  He  (Kemper)  says, 
'Mr.  Mason,  I  came  down  here  to  see  you  about  this 
ground  over  here,  to  see  if  we  cannot  effect  a  com- 
promise,' and  Mr.  Mason  says,  'No,  it  is  looking  too 
good,  I  cannot  offer  you  a  compromise,'  and  Mr. 
Kemper  says,  'Well,  you  have  got  a  little  ore  there, 
but  you  cannot  wdn,  there  is  no  chance  for  you  to 
win.'  "  To  the  best  of  my  recollection  I  have  so  tes- 
tified. I  could  not  say  whether  I  testified  to  the  fol- 
lowing or  not:  "I  do  not  know  which  shaft  he  re- 
ferred to  but  he  said,  'I  know  you  have  some  good 
ore  there,'  that  is  all  he  says."  "That  is  all  he  said" 
had  reference  to  the  particularizing  of  the  shaft. 
When  I  left  the  Parrot  Smelter,  I  went  to  Deer 
Lodge  County.  Part  of  the  time,  since  1894,  I  was 
writing  life  insurance,  part  of  the  time  I  worked  in 
a  mine,  part  of  the  time,  in  Deer  Lodge  County, 
prospecting.  During  the  years  I  have  been  prospect- 
ing, I  have  located  a  great  many  claims,  some  in  the 
vicinity  of  Elliston  and  Aivon,  what  is  now  called 
Ophir.     I  have  located  some  in  the  vicinity     [100] 
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of  Columbia  Gardens.  I  have  located  a  great  many 
in  the  vicinity  of  Graham  Gulch  and  Ohio  Gulch. 
The  next  prospecting  after  that,  I  believe  was  in  the 
^dcinity  of  Iron  Mountain,  about  sixty  miles  westerly 
of  Missoula,  in  the  fall  of  1896,  I  think.  Next  work 
that  I  did  was  locating  the  Faction,  which  I  believe 
was  called  the  Vesuvius,  about  1900'  or  1901.  It 
lays  easterly  from  the  central  portion  of  the  Butte  & 
Boston  Placer.  I  believe  I  represented  that  six  or 
seven  years.  I  turned  it  over  to  Mr.  Mason.  I  pros- 
pected a  locality  next,  in  the  vicinity  of  Graham 
Gulch,  w^here  I  now  live.  I  located  a  great  many 
claims  there  and  abandoned  some  of  them.  I  have 
been  out  there  about  four  years  now,  steadily.  I  do 
not  confine  myself  wholly,  to  working  my  own  claims, 
but  sometimes  work  for  others.  I  have  located  two 
claims  this  year,  in  the  Highland  country.  The  sum- 
mer before  that,  in  the  vicinity  of  Graham  Gulch. 
I  have  been  related  to  Mr.  Mason  as  his  brother  in 
law  about  twenty-six  and  one-half  years.  While 
working  at  the  Parrot  Smelter,  I  had  to  take  work 
where  I  could  catch  on,  sometimes  in  the  calcide  fur- 
nace, sometimes  in  the  converter  room,  sometimes  in 
the  matte  furnace,  sometimes  in  the  concentrator. 
It  did  not  require  me  to  be  a  judge  of  ores,  no  more 
than  my  own  interest  that  I  took  in  trying  to  be  able 
to  qualify  myself  for  judging  ores,  and  in  that  con- 
nection, I  studied  "Peter's  Copper  Smelting."  I 
said  that  I  studied  the  geological  conditions  of  the 
district,  but  I  did  not  go  into  the  technical  portion 
of  geology.     I  first  went  over  this  ground  sometime 
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in  1887,  in  going  over  to  the  Gardens.  I  always 
walked  over  there.  The  first  I  particularly  noticed 
this  ground  was  a  very  short  time  after  Mr.  Mason 
got  into  it.  He  may  have  worked  there  some  odd 
times,  but  he  was  working  steadily  at  the  Parrot 
Smelter,  and  during  that  time  he  had  different  par- 
ties working  on  the  ground  in  controversy,  among 
them,  Mr.  Pore,  Mr.  Rae,  and  Mr.  Dan  Jones.  [101] 
I  had  no  personal  interest  in  the  ground  myself.  I 
had  charge  of  the  representing  over  there  two  years 
and  at  other  times  I  worked  for  Mr.  Mason,  with 
him  since  1902.  What  is  called  the  Hornet  at  the 
present  time  is  the  only  opening  that  I  can  abso- 
lutely identify  as  being  there  in  1891,  on  account 
of  the  various  changes  that  have  taken  place  in  the 
surface  of  that  country.  Mr.  Pore  was  working 
there  then.  There  was  a  windlass  up.  At  that  time 
we  saw  copper  ore  in  the  shaft,  more  particularly 
on  the  west,  east,  and  north  sides.  I  could  not  say 
whether  or  not  I  knew  the  lead  in  18191.  I  think 
that  I  did.  I  may  not  know  the  lead  now.  I  could 
not  say  now  that  there  was  a  lead  exposed  in  that 
shaft  at  that  time.  I  do  not  think  I  saw  anything 
in  the  shaft  in  the  way  of  a  wall.  I  went  down  the 
Hornet  shaft  the  19th  of  this  month.  There  are 
some  vein  matter — ore — on  the  east  side.  The  base 
of  the  matter  is  granite,  a  portion  of  it  contains  min- 
eral. Some  of  it  is  of  different  grades,  some  of  it 
might  be  called  mineralized  granite  and  some  of  it 
pure  copper.  Pieces  of  copper  rock  are  scattered 
around  there  so  frequently  that  it  has  become  a  pay- 
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ing  proposition  to  take  it  out.  I  do  not  always 
speak  of  granite  rock  which  contains  some  mineral, 
as  vein  matter.  I  do  not  know  how  this  mineral  came 
there.  I  did  not  see  there  what  would  be  termed 
a  true  wall.  In  the  main  tunnel,  you  have  what 
might  appear  to  be  a  tunnel,  what  might  be  termed 
a  hanging-wall.  In  the  main  tunnel  in  various 
points,  you  find  the  mineral  extending  beyond  them 
in  the  form  of  copper,  Red  Oxide  of  copper  which  is 
as  near  pure  as  you  can  get  it.  The  copper  is  not 
evenly  disseminated  through  the  walls  of  granite  but 
appears  in  spots  and  patches.  It  continues  all  the 
way  across  that  cross-cut.  The  vein  on  the  north 
side  appears  in  some  places  as  much  as  four  feet,  in 
other  places,  twelve  inches.  In  the  back  of  the  main 
tunnel,  different  places  it  apepars  from  four  inches 
up.  There  is  probably  a  f  ootwall  on  the  north  side 
in  that  vein.  [102]  It  looks  like  it.  It  is  the  only 
footwall  I  know  of  there  and  I  do  not  know  of  any 
hanging-wall.  All  the  samples  that  I  took  are  in  evi- 
dence here.  I  think  I  took  them  on  an  average  of 
from  two  feet  from  the  cross-cut  from  both  sides.  I 
think  that  they  were  fair  samples.  There  are  dif- 
ferent degrees  in  quality.  I  did  not  take  it  from 
places  that  I  consider  most  valuable.  This  sample 
26  is  ore.  I  call  it  ore  because  it  is  the  same  kind 
of  rock  that  I  have  shipped  from  that  neighborhood. 
I  could  not  say  how  much  of  the  entire  cross-cut  from 
the  tunnel  to  the  Hornet  shaft  is  the  same  as  Exhibit 
26.  It  is  all  over  the  sides.  It  is  a  solid  body  that 
is  all  mixed  through  it.     It  is  all  lead  and  is  all  of 
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the  same  character.  I  would  not  swear  that  the 
stratas  are  perpendicular  or  horizontal,  and  I  believe 
I  would  be  justified  in  saying  that  you  can  find  them 
in  any  direction.  It  could  be  lead  matter  without 
being  between  walls  in  the  form  of  veins.  There  is 
ore  on  the  south  side  of:  the  shaft  below  that  cross- 
cut, the  same  as  on  the  east  side.  I  would  not  say 
that  sample  27,  which  came  from  the  east,  north  and 
west  side  of  the  Hornet  Discovery  is  better  than  the 
average.  Matter  occurs  all  through  the  three  sides, 
of  the  same  character  as  Exhibit  27.  It  is  of  ore. 
I  brought  that  sample  here  for  the  purpose  of  show- 
ing to  this  court,  that  this  character  of  ore  occurs  in 
that  shaft  all  though.  By  all  through,  I  mean  that 
it  is  from  the  cross-cut  down  from  within  about  six- 
teen inches  from  the  bottom  of  the  north,  east,  and 
west  sides.  Exhibit  27  is  not  what  we  would  term  a 
sample  made  to  check  by.  This  is  copper  ore,  green 
copper — Eed  Oxide  of  copper.  I  fomid  in  that 
shaft  what  I  would  term  Black  Sulphite  of  copper. 
I  picked  this  sample  Exhibit  28,  out  of  walls.  It 
was  solid  in  place.  I  would  not  call  that  ore,  I  would 
call  it  vein  matter.  It  looks  like  it  had  been  influ- 
enced by  the  same  conditions  that  had  produced  talc. 
I  took  a  portion  of  it  from  the  east  side  and  from 
the  south  side.  It  was  [103]  taken  indiscrimi- 
nately from  the  height  of  sixteen  inches,  the  entire 
lead  was  taken  on  the  south  side.  There  is  no  line 
of  demarcation  that  I  could  discern  to  which  this  is 
segregated  from  the  east  side  from  the  matter  above. 
J  do  not  think  it  is  two  feet  wide.     Next  sample  that 
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I  took  was  in  the  cross-cut  in  the  bottom  of  the  Hor- 
net shaft,  northeasterly.     I  took  it  indiscriminately 
without  any  degree   of  frequency.     Matter   in   that 
cross-cut  is  ore  and  I  believe  that  my  sample  Exhibit 
29  would  be  a  pretty  fair  average.     You  will  find 
plenty  of  the  same  stuff,  there.     Exhibit  21  is  vein 
matter  but  I  could  not  say  if  it  is  decomposed  gran- 
ite.    I  would  call  this  Exhibit  29  ore,    copper   ore, 
with  probably  some  silver.     The  entire  cross-cut  is 
of  this  matter.     Red  Oxide  appears  quite  often  in  all 
this  cross-cut.     It  occurs  in  spots.     I  did  not  see  any 
connecting  link  by  way  of  a  fissure  or  ore,  from  one 
spot  to  the  other,  and  I  have  no  theory  about  how  it 
was  formed  there.     I  will  say  that  I  have  no  definite 
theory  as  to  how  the  veins  in  this  district  are  formed 
because  the  authorities  differ  on  that  point.     Some 
claim  that  the  deposits  of  the  mineral  in  veins,  come 
by  ascending  vapors  and  some,  descending  solutions, 
but  I  could  not  say,  I  am  not  posted.     The  lead  mat- 
ter in  the  shaft  in  the  cross-cut  and  tunnel  is  not  all 
alike.     There  are  different  kinds  but  still  it  is  of 
lead  matter.     At  this  time  I  did  not  follow  the  work- 
ings of  the  tunnel — No.  34,  under  Defendants'  Ex- 
hibit No.  1,  clear  to  the  end.     I  have   done   it.     It 
fiverages  about  three  feet  in  width.     The  first  time 
we  encountered  the  veins  in  tunnel  No.  31,  on   De- 
fendants'   Exhibit   No.    1,   was  in    this    cross-cut. 
Something  like  about  four  or  five  feet  from  the  end 
of  it.     As  to  its  size  it  appeared  to  extend  four  or 
five  feet.     I  also  found  what  appeared  to  be  a  foot- 
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wall  on  the  cross-cut  side.  I  did  not  dig  to  deter- 
mine whether  it  was  a  foot-wall  or  not.  I  do  not  re- 
member seeing  anything  of  a  hanging-wall.  Under 
the  cut  and  along  the  tunnel  toward  the  end  [104] 
the  next  time  you  see  that  vein  was  about  twenty-five 
feet  from  the  mouth  of  the  cross-cut.  I  saw  it  there 
on  the  north  and  west  sides  of,  the  trend  where  it 
makes  a  bend.  As  to  width  of  what  is  left  of  the 
trend  it  varies  from  six  to  fourteen  inches,  I  believe. 
The  hanging-wall  is  not  exposed  there.  Proceeding 
toward  the  face  of  the  tunnel  I  believe  that  that  vein 
extends  for  twenty  or  thirty  feet  or  more.  It  was 
not  always  on  the  north  side  of  the  tunnel  but  some- 
times would  cross  to  the  south  side.  When  you  first 
go  inside  of  the  face  of  the  cross-cut  from  the  tunnel 
you  strike  a  vein  very  near  to  a  right  angle,  as  near 
as  I  can  remember.  I  have  no  knowledge  as  to  how 
wide  that  vein  is  as  to  any  point.  I  took  a  poi'tion 
of  the  sample  out  of  that  first  cross-cut  mentioned, 
and  a  portion  along  at  its  base  where  the  lead  is  left 
exposed.  This  sample  indiscriminately.  I  do  not 
believe  I  have  in  mind  any  purpose  of  taking  a  fair 
sample  of  all  the  exposure  of  that  vein.  It  possibly 
would  show  the  same  character  existing  all  through. 
The  larger  portion  of  the  ore  there  is  like  exhibit  25, 
which  I  call  copper  ore.  There  is  no  Red  Oxide  in 
it  but  there  is  Oxide  of  copper.  I  think  it  will  go 
over  seven  per  cent  copper.  All  the  vein  is  like  the 
matter  in  this  sample.  The  portion  that  is  now 
shown  me,  as  near  as  I  can  remember  was  taken 
back  somewhere  near  the  east  end  of  that  bench  in 
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the  tunnel.     I  should  it  is  Red  Oxide  of  copper. 
It  is  my  opinion  that  this  lead  maintains  the  same 
course  or  strike  through  the  tunnel  because  less  than 
four  or  five  feet  of  the  cross-cut  is  in  it  and  we  have 
not  gone  across  it  and  the  whole  business'  lead.     In 
those  shafts  which  I  think  were  designated  twelve 
and  fourteen  on  the  map,  Defendant's  Exhibit  1,  we 
had  the  same  identical  ore.     The  course  of  the  vein 
in  those  points  appear  to  be  a  little  bit  north  of  west- 
erly.    The  course  as  exposed  in  tunnel  No.  31,  I 
think  is  easterly  and  westerly.    Anyhow,  those  are 
the  reasons  that  I  have  in  saying  it  is     [105]     in 
shafts  one,  two,  and  three.     I  believe  that  I  got  sam- 
ple No.  23  from  shaft  No.  1.     That  shaft  is  about  six- 
teen or  eighteen  feet  deep.     I  found  lead  matter  in 
the  bottom  of  that  and  it  appeared  to  extend  on  the 
north  side.     I  could  not  say  whether  there  was  or 
was  not  any  on  the  south  side.     It  extended  the  full 
distance  of  the  shaft  on  the  north  side  in  the  bottom. 
I  do  not  claim  that  the  entire  shaft  was  in  lead  mat- 
ter, but  I  am'  not  positive  whether  all  of  it  is  or  not. 
I  picked  a  distance  of  at  least  fifteen  or  sixteen 
inches  from  the  bottom  of  the  shaft  and  I  observed 
that  the  lead  extended  down  from  above  where  I  dug. 
I  got  Exhibit  21  in  shaft  No.  1.     Just  picked  it  in- 
discriminately from  the  bottom  of  the  shaft  and  from 
the  north  side.     I  would  call  it  Black  Oxide  of  cop- 
per even  though  this  morning  in  testimony,  I  called 
it  Sulphite.     I  am  not  sure.     I  made  a  mistake  if  I 
did.     I  do  not  remember  of  ever  having  had  but  one 
assay  from  that  Black  Oxide.     Copper  matter,  and 
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that  one  a  fraction  over  eleven  per  cent.  The  other 
matter  in  shaft  No.  1  outside  this  Black  Oxide  was 
lead  matter.  I  did  not  see  any  matter  in  shaft  No. 
1,  by  Defendants'  Exhibit  5.  The  only  instructions 
I  had  in  what  I  should  take  when  I  went  out  to  shaft 
No.  1  was  to  get  a  sample  of  the  ore  and  I  limited 
myself  to  the  smaU  exposure  of  the  north  side.  This 
large  vein  of  Defendants'  Exhibit  No.  5,  to  the  best 
of  my  knowledge  and  belief  is  vein  matter  and  I  can- 
not say  whether  there  was  stuff  like  that  in  shaft 
No.  1,  or  not.  This  stuff  in  the  north  side  of  the 
shaft  that  I  call  Black  Oxide — No.  1  shaft — appears 
to  be  dipping  toward  the  north  and  forming  my  opin- 
ion there  by  just  casual  observation,  this  little  bench 
that  is  left  on  the  south  side  is  all  that  I  have  to  form 
my  opinion.  I  do  not  know  how  much  of  that  mat- 
ter like  Exhibit  22  is  in  shaft  No.  3.  Exhibit  22, 
from  shaft  No.  2,  and  Exhibit  21,  from  shaft  No.  1, 
are  very  dissimilar  in  appearance.  I  would  not  say 
from  their  appearance  that  they  came  from  the  same 
[106]  vein.  I  got  Exhibit  No.  23  from  the  shaft 
close  to  No.  9.  I  picked  it  up  on  the  dimip.  I  would 
guess  from  my  experience  with  such  rock,  that  Ex- 
hibit No.  23  is  good  for  twelve  or  fourteen  per  cent 
copper.  It  does  not  resemble  Exhibit  21  from  shaft 
No.  1,  nor  Exhibit  22  from  shaft  No.  2.  It  has  some 
resemblance  to  Exhibit  25,  from  tunnel  31.  This 
similarity  between  this  sample  and  Exhibit  25,  from 
tunnel  31,  is  a  green  copper  besides  the  Red  Oxide, 
and  they  are  both  copper  ore.  I  judge  from  my  ex- 
perience with  them;  sometimes  you  judge  by  the  taste 
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I  believe,  but  I  never  tasted  those.  Sometimes  you 
can  judge  copper  ore  by  its  specific  gravity.  These 
are  the  indications  a  prospector  gets — specific  grav- 
ity— hardness — ^taste  and  color.  I  testified  on  direct 
examination  that  in  1900  I  was  mining  on  the  east 
part  near  the  Butte  &  Boston  Placer  on  the  Birtha. 
It  was  in  the  fall  of  the  year  that  I  went  in  the  Rab- 
bit Discovery.  The  vein  appears  way  across,  about 
four  feet  exposed  from  the  bottom.  It  appears  to 
be  extending  clear  across.  I  did  not  see  any  walls, 
the  opening  was  rather  a  cut  at  that  time,  in  place  of 
a  shaft,  probably  six,  seven,  or  eight  feet  long  at  the 
top  of  the  rim  rock,  I  took  out  one  boulder.  There 
were  others  left  like  it.  The  whole  bottom  was  ore, 
probably  not  as  much  as  the  piece  I  took  it,  Exhibit 
23.  I  was  down  twenty  odd  feet  in  No,  9 — Defend- 
ants' Exhibit  No.  1 — the  Timbered  shaft — to  the 
cross-cut.  There  is  lead  and  ore  in  the  shaft.  The 
shaft  extended  below  that  cross-cut.  The  cross-cut 
was  running  in  lead  matter  as  is  all  the  shaft,  so  I 
did  not  see  any  walls  there.  The  strike  of  the  lead 
there,  seems  to  be  northwest-southwest.  I  took  Ex- 
hibit 24  in  the  cross-cut  from  the  east  side  some 
twenty  odd  feet  underground  and  it  was  slightly  less 
than  twenty  feet  from  the  shaft.  I  do  not  know  how 
much  further  between  that,  the  cross-cut  extended. 

[107]  I  would  call  this  Exhibit  24  copper  ore.  I 
do  not  think  that  all  the  matter  in  the  cross-cut  is 
like  Exhibit  24.  The  matter  there  is  stratified  like 
all  other  leads  in  this  camp.  My  opinion  of  the  dip 
is  that  it  is  to  the  north.     Under  a  lease  that  I  had, 
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Mr.  Jones  and  I  worked  the  old  Birtha,  right  close 
to  the  line  of  the  Butte  &  Boston  Placer.  We  sunk 
two  shafts,  I  think  twelve  and  fourteen  on  the  map. 
We  did  not  work  over  there  long  for  the  price  of  cop- 
per would  not  justify  it,  it  being  eleven  cents  a  pound 
at  that  time. 

Redirect  Examination. 
(By  General  NOLAN.) 

I  encountered  a  lead  on  the  Birtha,  the  strike  of  it 
being  northwesterly  and  southeasterly.  In  the  light 
of  the  knowledge  that  I  now  possess  to  the  northerly 
lead  on  the  Butte  &  Boston  Placer  and  this  lead 
which  we  are  speaking  of  as  the  northerly  on  this 
ground,  I  would  say  that  in  my  opinion  they  are  one 
and  the  same  lead,  the  same  character  of  ore.  Some 
of  the  ore  that  we  got  from  the  Birtha  ground  went 
eight  and  five-tenths  per  cent  and  we  made  some  ship- 
ments that  went  one  and  eighty-five  hundredths. 
We  made  another  shipment  that  went  over  five  per 
cent.  We  were  getting  this  ore  a  distance  of  some- 
thing over  twenty  feet  below  the  surface.  We 
thought  we  had  a  footwall  for  that  lead  for  awhile, 
before  we  dug  back  to  what  appeared  to  be  the  foot- 
wall  and  there  was  still  some  more  ore  back  of  it. 
The  dip  of  the  lead  at  that  point  appeared  to  be  at 
the  north,  I  do  not  know  of  any  instance  in  which 
all  of  the  matter  within  the  walls,  the  finding  of  vein, 
is  of  the  same  value  or  the  same  character.  By 
stratification,  I  mean  the  various  streaks  that  hap- 
pen to  come  through  the  lead,  all  different  grades. 
In  some  you  will  find  there  is  some  iron,  and  in  some 
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you  will  find  there  is  some  taley  substance.  In  an- 
other streak  you  may  find  some  mineral  in  the  lead 
matter.  In  the  case  of  location  of  mining  claims  in 
this  district,  I  do  not  believe  that  [108]  one  per 
cent  of  the  prospectors,  when  they  find  mineralized 
rock,  take  it  to  a  geologist  to  see  what  its  base  is.  In 
previous  litigation,  involving  ground  in  controversy, 
T  testified, ' '  Q.  What  have  you  to  say  whether  or  not 
there  is  a  well  defined  lead  or  load  there  ?  A.  Well, 
a  piece  was  cut  from  the  largest  lead  matter  some 
twelve  or  fourteen  inches  across  the  bottom  at  the 
time  I  was  out  there  on  the  north  side."  As  to 
whether  a  person  going  over  to  Hornet  shaft  could 
see  ore  on  the  east  and  west  sides  of  the  shaft  would 
say  that  it  seems  to  me  that  the  whole  shaft  is  in  ore. 
It  is  all.  The  cross-cut  is  in  ore.  There  are  differ- 
ent degrees  of  commercial  value  I  suppose.  At  the 
time  that  I  visited  this  so-called  Hornet  shaft  in  the 
spring  of  1801,  I  remember  noticing  several  sacks  of 
ore  on  the  dump. 

Recross-examination. 
(By  Judge  BOURQUIN.) 

I  believe  we  made  two  shipments  of  ore  from  the 
Birtha  to  Heinze's  M.  0.  P.  smelter  and  one  to  the 
Colorado  smelter.  At  that  time  there  were  other 
smelters  in  the  country,  the  Anaconda,  the  Clark 
smelter  and  the  Butte  &  Boston.  We  did  not  try 
any  of  these  because  we  asked  different  parties  and 
we  were  advised  by  them  that  we  would  get  better 
deals  from  these  smelters  here  and  we  tried  them. 
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[109]     ROBERfT   MERRIMAN,  a   witness   duly 
sworn  on  behalf  of  the  defendants,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  General  NOLAN.) 

My  name  is  Robert  Merriman.  I  am  43  years  old. 
I  have  prospected  and  mined  ever  since  I  was  six- 
teen or  eighteen  years  old,  in  Jefferson  County, 
Butte,  Silver  Bow,  different  places.  I  have  been  in 
the  employ  of  the  mining  company  over  in  Butte. 
I  actually  engaged  in  underground  mining  in  Butte. 
I  leased  a  great  deal  for  myself.  Most  of  my  experi- 
ence was  confined  to  copper  mining.  I  know  the 
ground  referred  to  in  this  controversy  as  the  Butte 
&  Boston  Placer.  I  have  been  acquainted  with  it 
since  some  time  in  May,  1900.  That  ground  is  com- 
paratively flat;  it  hasn't  much  of  a  pitch.  There  is 
not  shrubbery  or  trees  on  it,  just  a  very  little  grass. 
I  believe  you  could  stand  on  one  corner  and  see  clear 
across  it  from  any  corner.  There  were  dumps  on  it 
that  could  be  easilj^  seen.  I  did  not  believe  that 
bedrock  comes  to  the  surface  all  over  the  ground  and 
there  is  a  matter — solid  from  the  hill — that  is  on  top. 
This  slide  is  not  of  unifomi  depth  through  the  entire 
territory.  I  located  four  claims,  the  ground  em- 
braced in  the  Butte  and  Boston  Placer  known  as  the 
Rabbit,  the  Hope,  the  Olivia,  and  the  Gulf,  I  think 
in  the  spring  of  1900.  I  am  a  citizen  of  the  U.  S. 
having  been  born  in  Montana.  I  hired  others  to 
do  this    location  work  but  I  was  out    there    most 
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every  day  when  the  work  was  going  on  and  exam- 
ined it,  and  while  there,  I  saw-  to  it  that  the  corners 
were  properly  marked.  We  discovered  a  vein  there. 
I  know  that,  because  I  went  out  and  examined  it. 
The  corners  of  the  Rabbit  claim  were  marked  by 
posts,  all  faced  and  squared  up  as  required  by  law, 
around  which  we  put  monuments  of  stone  two  feet 
high  and  four  feet  in  diameter.  The  posts  were 
about  four  feet  high  and  they  were  made  of  stuff 
that  would  square  about  six  inches,  and  on  [110] 
each  post  there  was  designated  the  corner  it  marked 
and  I  made  a  discovery  there  in  the  Rabbit  claim. 
The  green  line  on  the  map  is  the  Rabbit  and  I  be- 
lieve that  is  the  discovery  I  made  right  at  the  east 
end.  The  ground  at  that  point  was  covered  with 
wash,  but  there  were  some  old  holes  there  that 
showed  the  vein.  The  vein  at  that  point  does  not 
come  to  the  surface.  One  of  those  holes  in  which 
I  saw  the  vein  was  right  close  to  the  Rabbit  Discov- 
ery, I  think  it  was  about  seven  or  eight  feet  and  there 
were  several  others  up  the  hill  and  other  workings. 
In  my  judgment  there  was  a  lead  visible  in  those 
old  holes.  I  took  it  for  a  lead.  As  near  as  I  can 
remember  the  Rabbit  Discovery  was  about  twelve 
or  fourteen  feet  deep  and  perhaps  four  feet  wide, 
and  eight  feet  long,  something  like  that,  and  there 
was  a  nice  looking  vein  uncovered,  and  it  was  of 
such  a  character  that  a  reasonable  miner  would  be 
justified  in  locating  the  ground  and  prosecuting 
work  there  as  mentioned,  in  the  development  of  the 
property.    After  the  discovery  was  sunk  and   the 
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ground  was  marked  as  I  have  just  said,  I  filed  notice 
in  the  County  Clerk  and  Recorder's  Office.    Defend- 
ants' Exhibit  14  is  a  declaratory  statement  that  was 
signed  and  recorded  by  me.     I  believe  the  Gulf  was 
the  next  claim  that  I  located  and  was  marked  just  the 
same  as  the  Rabbit.    Mounds  at  the  corners  such  as  I 
have  described  as  having  been  placed  on  the  Rabbit 
were  put  on  the  Gulf,  all  of  them.     I  made  a  discov- 
ery upon  the  Gulf  claim.     The  reason  that  I  located 
that  point  for  a  discovery  was  that   the  same  old 
workings  showed  a  vein  there,  probably  twelve  or 
fourteen  feet  from  the  point  where  I  concluded  to 
make  this  Gulf  discovery.    It  seemed  to  me  that  the 
Gulf  and  Hope  shafts  are  about  twelve  or  fifteen  feet 
apart.     The  Gulf  discovery  was  about  four  feet  by 
eight  feet  and  something  like  fourteen  feet  deep,  I 
think.    We  got  some  merchantable  copper  ore  out  of 
the   discovery,  some  of   which  we    shipped.     I  got 
something  over  two  hundred  dollars  ($200.00)  for 
the     [111]     ore  that  I  got  out  of  that  hole  which 
possesses  the   dimensions  that  I  have  just   given. 
The  character  of  the  ore  was  green   chloride  and  I 
encountered  a  lead  in  that  discovery.     The  indica- 
tions were  such  that  a  reasonable  miner  would  be 
justified  in  locating  the  ground  and  prosecuting  work 
there.     After  this  work  was  done  upon  the  ground 
there  on  the  Gulf  claim,  and  the  corners  were  marked 
and  after  this  discovery  was  sunk,  I  had  a  notary 
record  the  notice  of  location  in  the  Clerk's  and  Re- 
corder's office  in  this  county.    I  think  that  the  Hope 
claim  was  the  next  one  located.    I  made  a  discovery 
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on  the  claim  and  the  corners  were  marked  in  the 
same  way;  the  discovery  being  on  the  east  of  the 
Gulf  claim;  somewhere  close  to  where  you  put  the 
letter  '*B"  on  the  map.  The  opening  here  for  the 
purpose  of  making  a  discovery,  was  about  ten  feet 
deep  and  about  four  or  six  square,  and  I  encountered 
a  lead  there.  I  got  below  the  wash  and  into  the 
bedrock,  as  I  did  in  the  other  locations.  I  filed  the 
declaratory  statement  of  this  location,  recorded  by 
me,  it  being  Defendants'  Exhibit  15. 

Q.  And  state  whether  or  not  the  lead  that  you  en- 
countered In  the  Hope  discovery  was  of  such  a  char- 
acter that  a  reasonable  mining  man  would  be  justi- 
fied in  locating  the  ground  and  prosecuting  the  work 
on  it  with  the  expectation  of  developing  a  mine. 

By  Mr.  SHELTON. — Objected  to  as  being  imma- 
terial. 

A.  Yes,  I  think  it  would  justify  a  prospector  or 
miner  to  take  hold  of  it. 

The  WITNESS.— The  next  location  I  made  there 
on  the  ground  was  the  Olivia.  I  believe  the  last  one. 
The  corners  were  marked  just  the  same  as  the  other 
claims  with  posts  and  monuments  and  I  made  a  dis- 
covery there.  I  think  it  is  shown  at  about  the  right 
place  according  to  the  map.  The  reason  that  we 
expected  to  encounter  the  lead  there,  after  sinking 
through  the  wash,  was  that  there  was  a  lead  exposed 
in  some  old  workings  that  had  been  thrown  out. 
Sinking  this  discovery  I  discovered  a  lead  that  was 
covered  in  the  old  workings.  The  shaft  was  about 
4  by  6  and  something  like  14  feet  deep,  maybe  deeper, 
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I  cannot  remember  exactly. 

[112]  Q.  What  do  you  say  as  to  whether  or  not 
its  appearance  was  such  that  a  reasonable  miner 
would  be  justified  in  locating  the  ground  as  a  mining 
claim  and  spending  his  money  in  its  development? 

By  Mr.  SHELTON. — Objected  to  as  immaterial. 

A.  Yes,  sir,  I  thought  it  would  justify. 

The  WITNESS. — I  recorded  a  declaratory  state- 
ment of  that  location.  The  original  is  here  in  evi- 
dence now  as  Defendants'  Exhibit  No.  13.  In  1900 
I  acquired  a  bond  interest  in  the  Hope  claim,  some 
litigation  over  the  giving  of  that  lease  and  bond,  and 
after  the  litigation  was  finally  finished,  a  deed  was 
made  to  myself  and  Mr.  Mason.  That  instrument, 
called  Defendants'  Exhibit  No.  16,  is  a  deed  executed 
by  me,  transferring  a  half -interest  in  those  locations 
to  Mr.  Mason.  I  continued  to  work  this  property 
until  I  was  enjoined.  I  helped  on  that  timnel  that 
is  from  the  open  into  this  Gulf  discovery.  We  did 
some  other  work  upon  the  ground,  before  we  started 
that  tunnel,  in  the  way  of  sinking  shafts,  driving 
tunnels  onto  different  veins.  My  intentions  in  run- 
ning tunnel,  designated  on  the  map  as  No.  34,  was 
for  the  purpose  of  having  a  way  to  take  the  ore  out 
of  there,  without  hoisting  it  to  the  Gulf  shaft.  We 
drove  that  tunnel  quite  a  way  in  slide  before  we  got 
to  the  lead.  After  striking  the  vein,  we  followed  it 
something  like  150  feet  north.  We  took  out  of  the 
tunnel  merchantable  copper  ore,  and  shipped  and 
the  returns  more  than  paid  the  expenses  involved  in 
getting  it  out. 
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Q'.  Now,  then,  you  tell  us,  likewise,  that  you  are 
something  of  a  placer  miner.  In  going  through  this 
tunnel  or  going  in  from  the  surface  of  the  ground 
and  going  through  this  wash,  did  you  see  any  evi- 
dence of  placer  in  that  wash? 

By  Mr.  SHELTON.— Objected  to  on  the  ground 
that  it  is  immaterial. 

A.  No,  sir;  I  did  not  see  anything  that  looked  like 
placer  to  me. 

By  General  NOLAN. — The  recorded  matter  shows 
that  the  evidence  was  given,  not  for  the  purpose  of 
assailing  the  patent,  but  for  the  [113]  purpose  of 
showing  that  this  ground  is  of  no  value  for  placer 
purposes  at  all,  and  that  its  value,  if  it  possesses  any, 
and  it  is  admitted  to  have  a  value  of  $25,0O0i — is  by 
reason  that  quartz  is  exposed  there. 

(Witness  continuing:)  Speaking  of  the  loca- 
tion of  the  Gulf,  Olivia,  Rabbit  and  Hope  claims 
about  which  I  have  already  testified,  there  were  no- 
tices posted  at  the  discovery  shafts  when  locations 
were  made.  These  notices  purport  to  give  the 
dimensions  and  the  date,  the  name  of  the  locator  and 
describes  the  land  and  corners,  and  so  on.  I  have 
no  interest  in  the  ground  in  controversy  at  present. 
I  disposed  of  it  to  Mason,  P.  P.  Clark,  Mrs.  Farland, 
and  some  of  it  to  a  man  by  the  name  of  Bushnell. 
There  were  lots  of  dumps  and  holes  on  this  ground 
when  I  became  acquainted  with  it  in  1900,  and  there 
was  ore  on  a  great  many  of  the  dumps.  I  do  not 
believe  I  did  any  work  right  after  I  completed  by 
location  or  probably  three  months  afterwards  I  be- 
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gan  working  on  those  claims,  and  worked  probably 
two  or  three  months  sinking  shafts,  driving  tunnels 
and  stoping  some  ore.  We  sunk  on  those,  two  leads, 
that  I  have  already  testified  about.  I  only  drove 
one  tunnel  before  I  disposed  of  my  interest.  That  is 
the  tunnel  marked  on  the  map  as  No.  34.  In  my 
judgment,  the  lead  that  I  followed  in  this  tunnel  was 
a  well-defined  lead.  It  had  one  good  wall  that  we 
followed  all  the  way  with  the  tunnel.  My  observa- 
tion of  it  was  that  the  course  of  the  lead  was  a  little 
south  of  east  and  north  of  west;  where  we  found  it 
the  course  was  regular.  At  the  breast  of  this  tunnel 
we  were  probably  150  feet  east  of  the  Hornet  Dis- 
covery. Part  of  the  time  I  lived  there,  I  helped  in 
running  a  drift  from  the  tunnel  to  the  Hornet  Dis- 
covery. It  was  in  a  white  like  lead  matter  with 
some  green  quartz  through  it — ore.  I  think  that 
that  lead  matter  I  encountered  in  the  drift  was  a 
portion  in  the  lead  that  I  had  encountered  in  the  tun- 
nel. It  was  about  the  same  kind  of  material — a 
little  higher  grade  than  the  footwall — and  extended 
to  the  vein.  [114]  This  mineralization  compared 
favorably  with  the  lead  I  encountered  in  the  tunnel. 
I  was  present  when  that  drift  was  raised  from  the 
bottom  of  the  Hornet  Discovery  in  a  northeasterly 
direction.  Material  along  that  drift  is  ore.  In  my 
opinion,  it  is  the  same  lead  matter  that  we  encoim- 
tered  in  the  tunnel  up  above.  The  so-called  Mullins- 
Kemper  weinze  was  sunk  after  I  quit  work  on  the 
tunnel  after  I  was  enjoined  by  Mr.  Kemper  from 
carrying  on  operations. 
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Q.  Do  you  remember  any  occasion  when  Mr. 
Mullins  came  on  the  ground  there  with  Mr.  Kemper, 
and  a  conversation  took  place,  in  which  they  wanted 
you  to  dispose  of  your  interest"? 

By  Mr.  SHELTON.— Objected  to  as  leading,  in- 
competent and  hearsay. 

(Witness  continuing:)  I  remember  the  conver- 
sation. It  was  just  before  they  began  the  injunction 
proceedings.  The  conversation  took  place  in  the 
tunnel  where  I  was  working.  At  that  time  I  was  on 
this  lead  and  taking  out  ore. 

Q.  What  was  the  conversation? 

By  Mr.  SHELTON.^Objected  to  as  calling  for 
hearsay  and  incompetent  testimony. 

(Witness  continuing:)  Well,  I  believe  Mr.  Mason 
says  to  me,  "Well,  you  fellows  have  discovered  some- 
thing here.  Let  us  make  a  settlement  and  we  will 
all  get  something  out  of  it";  something  of  that  kind, 
and  we  talked  about  the  price — what  we  would  get, 
and  so  on,  and  he  said,  he  would  let  me  know  in  a 
few  days,  so  in  a  few  days  he  began  the  injunction 
proceeding  before  I  saw  him  again  when  he  came 
down  to  me — I  was  working  at  the  mines  in  the  east 
part  of  town — and  he  says,  ''I  think  I  can  get  you 
$15,000  out  of  this";  he  says,  "If  you  will  give  me 
ten  days'  time."  I  says,  "I  have  already  deeded 
away  my  interest  in  that  and  it  would  not  be  enough 
money  and  I  would  have  to  have  more  money  than 
that."  Mr.  Kemper  was  present  at  the  conversa- 
tion at  the  tunnel— the  Gulf.  The  injunction  was  is- 
sued sometime  in  1901, 1  think.     [115]     The  injunc- 
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tion  was  issued  against  me  by  Mr,  Mullins  and  Mr. 
Kemper,  three  or  four  days  after  that  conversation, 
I  think.  I  saw  some  of  the  material  on  top  that  they 
took  out  in  mining  that  winze.  It  was  lead  matter 
of  a  merchantable  character.  Passing  to  the  lead  in 
the  Point  Pleasant  ground — the  upper  lead — I  went 
into  one  of  those  old  openings  in  1900  and  in  that 
opening  I  saw  a  quite  well  defined  lead.  That  open- 
ing would  be  somewhere  close  to  the  Rabbit  Dis- 
covery. I  was  never  in  any  holes  on  the  Birtha 
ground,  east  of  this  placer  ground  so  I  never  saw  any 
lead  there.  Along  this  placer  ground  I  think  that 
all  the  openings  that  I  have  spoken  about  on  the 
northerly  lead,  encountered  the  same  lead  in  this 
course  east  and  west ;  that  is  the  way  it  looks  to  me — 
I  should  judge  that  all  the  openings  and  tunnels 
about  which  I  have  testified,  on  the  southerly  lead, 
were  on  the  same  vein.  To  my  knowledge  in  1900 
there  were  two  veins  in  this  placer  ground  running 
east  and  west.  In  connection  with  the  transfer  that 
I  made  of  my  interest  in  this  property,  I  transferred 
an  interest  to  Mr.  C.  P.  Conley,  to^Mi".  Fitzgerald  and 
to  Mr.  Brown. 

Cross-examination. 
(By  Mr.  SHELTON.) 

My  family  is  living  at  Alhambra  and  at  the  present 
time  I  am  interested  in  mining  about  six  miles  from 
there.  I  lived  of6  and  on  in  Butte  about  twelve  or 
fourteen  years.  While  here,  I  followed  mining. 
Sometimes  for  myself  and  sometimes  I  worked  for 
wages.     I  do  not  remember  that  I  located  any  claims 
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in  this  county  other  than  the  one  about  which  I  have 
testified.  I  located  the  claims  I  have  in  Jefferson 
County  now — eight  of  them — and  deeded  them  to  the 
Lave  Mountain  Company.  They  are  not  patented. 
I  located  three  or  four  in  Madison  County  and  de- 
faulted them.  At  the  time  I  located  them,  I  thought 
they  were  of  sufficient  value  to  justify  exploitation 
and  development  but  concluded  afterwards  that  they 
[116]  were  not,  I  did  considerable  prospecting 
upon  the  head  of  what  they  call  Carmichal.  While 
in  Butte  I  worked  as  a  miner  for  the  Heinze  people 
for  a  while.  When  I  located  the  Gulf  claim  there 
was  a  notice  of  location  of  the  Hornet.  Location  of 
the  Gulf  was  made  a  short  time  after  I  got  my  lease 
and  bond  on  the  Hornet.  I  made  the  Gulf  discovery, 
because  they  refused  to  go  on  record  with  the 
Hornet.  I  knew  that  my  posting  the  notice  on  that 
ground,  that  had  been  located,  was  void  and  of  no 
effect.  The  Hope  was  the  next  claim  that  I  located. 
I  made  the  discovery  near  the  point  "B"  on  this  map 
Defendants'  Exhibit  1.  I  do  not  think  I  made  that 
discovery  on  the  Birtha  ground.  I  think  the  Olivia 
was  the  next  claim  and  the  Rabbit  was  the  first  one 
that  I  completed.  The  R-abbit  and  the  Olivia  were 
practically  on  the  same  ground.  My  objection  in 
thus  locating  all  these  claims  was  to  get  all  the 
ground  that  was  good.  I  knew  that  it  was  advisable 
to  have  the  veins  extend  through  the  end  lines  in  my 
claim,  so  that  I  would  get  extra  lateral  rights. 
After  I  drove  that  Tunnel  I  came  to  the  conclusion 
that  the  Hope  and  the  Gulf  discoveries  were  both  on 
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one  vein.    Wlien  I  made  the  Hope  discovery,  the 
Gulf  discovery  had  been  sunk  about  eighteen  feet 
and  I  had  no  tunneling.    I  thought  there  were  dif- 
ferent veins  for  the  reason  that  the  material,  taken 
from  these  two  discoveries,  was  not  of  the  same  char- 
acter.   I  was  enjoined  by  Mr.  Kemper  and  the  rea- 
son that  I  did  not  go  ahead  with  the  work  was  that  I 
did  not  feel  like  putting  my  money  into  it  when  there 
was  a  lawsuit  coming  up.     I  did  not  try  to  find  out 
whether  there  was  an  open  piece  of  ground  in  be- 
tween the  Butte  &  Boston  Placer  and  the  Birtha. 
I  sold  Mr.  Mason  interests  in  there  some  little  time 
after  I  started  work.    We  sunk  about  fifteen  feet  on 
the  Oulf  and  then  opened  a  drift  out  north  probably 
about  seventeen  feet  from  the  bottom  of  the  Gulf 
Discovery,  then  we  did  nothing  more  until  fall,  when 
I  encountered     [117]     a  streak  of  ore  in  this  drift 
in  the  Gulf,  running  in  a  northeasterly  and  south- 
westerly direction.     The  high-grade  ore  was  about 
ten  inches  in  width  in  the  Gulf.    During  the  time  I 
was  not  working  on  this  claim,  I  had  a  lease  on  the 
Glengarry  mine.    We  followed  the  ore  on  a  streak 
probably  a  distance  of  about  150  feet.     We  did  not 
begin  the  tunnel  in  the  Gulf  discovery,  we  ran  a  tun- 
nel in  from  the  side  and  tapped  the  lead.     The  cross- 
cut from  the  Gulf  discovery  was  run  in  before  the 
tunnel  probably  about  fifteen  or  twenty  feet.     It  was 
on  that  streak  of  ore  about  ten  inches  wide.     The 
whole  length  of  the  tunnel,  I  think,  is  about  275  feet, 
probably  about  four  feet  in  width  and  after  I  had 
run  the  tunnel,  I  extended  the  cross-cut  to  the  north 
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towards  the  Hornet  and  run  clear  into  the  Hornet 
Discovery,  I  think.  Material  in  the  Hornet  shaft 
was  ledge  matter — merchantable  ore.  There  was 
good  ore  in  the  Gulf  shaft  and  we  had  ore  in  this 
tunnel.  The  reason  that  we  run  for  the  end  of  the 
cross-cut  in  driving  the  tunnel  instead  of  running  up 
the  Hornet  shaft,  was  because  there  was  a  better 
streak  of  ore  there — higher  grade.  We  run  where 
the  highest  grade  of  ore  was.  It  is  a  fact  that  we 
ran  in  on  the  vein  in  the  tunnel.  We  went  out  one 
wall  in  the  tunnel.  I  took  out  all  ore  all  the  way  in 
running  that  cross-cut.  I  found  that  ten-inch  streak 
on  the  footwall  on  the  end  of  that  drift.  In  running 
that  tunnel  we  were  able  to  follow  the  footwall  with- 
out any  difficulty.  I  did  not  remember  that  we 
found  the  break  in  it  at  about  the  point  where  the 
cross-cuts  come  together.  There  was  a  kind  of  ledge 
matter  mixed  with  copper  ore  in  the  cross-cut  from 
the  tunnel  to  the  north  shaft.  I  found  the  ore  in  a 
continuous  body  and  I  shipped  all  that  came  out  of 
the  cross-cut.  I  do  not  know  whether  I  found  any 
porphyry  there  or  not.  It  was  a  kind  of  granite 
mixture.  I  am  not  much  of  an  authority  on  forma- 
tions, but  I  think  I  can  tell  the  difference  [118] 
between  ledge  matter  or  lead  and  country  rock,  I 
confined  myseK  to  the  tunnel  for  the  reason  that  the 
ore  looked  better  there;  the  best  streak  of  ore  that 
I  had,  was  there.  I  thought  the  vein  ran  east  and 
west  and  I  ran  the  cross-cut  north  between  the  one 
wall  in  the  vein.  I  was  in  ore  all  the  time.  We 
were  in  low-grade  ore  and  I  was  hunting  for  a  better 
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grade,  it  not  being  as  good  there  as  I  found  in  the 
tunnel,  I  took  out  the  same  grade  of  ore  in  the  tun- 
nel and  the  cross-cut  but  lower  grade.  There  was 
more  high  grade  ore  in  the  cross-cut — bunches.  The 
great  bulk  of  material  was  of  low  grade.  In  run- 
ning the  cross-cut  I  found  granite  mixed  with  the 
rest  of  it.  This  was  pretty  close  to  the  surface  of 
the  bedrock.  The  body  of  the  main  cross-cut  will  be 
pretty  close  to  the  surface  of  the  bedrock.  In  some 
localities,  you  find  bedrock  at  the  surface,  consider- 
ably broken  up;  in  other  localities,  you  do  not. 
G-ranite  does  not  soften  in  water  and  crumble  and 
crack.  I  have  seen  it  as  hard  where  it  is  wet.  It  is 
stained  sometimes,  more  or  less.  Although  there 
might  be  a  vein  near,  the  copper  would  not  neces- 
sarily be  carried  and  distributed,  through  the  at- 
traction of  granite.  An  inexperienced  man  could 
easily  be  mistaken  because  of  the  resemblance  this 
stained  material  bears  to  vein  matter,  into  the  be- 
lief that  this  was  vein.  At  the  time,  during  this 
work,  I  tried  to  find  whether  there  was  any  placer 
there  or  not.  I  panned  a  dozen  or  fifteen  pans  in 
different  places.  I  scraped  up  on  the  surface  of  the 
bedrock  and  in  the  slide  and  in  the  wash.  I  did  not 
confine  my  examination  to  any  particular  place.  I 
tried  in  two  other  places  that  I  know  of.  I  also  had 
some  of  the  material  assayed,  by  fire  assay,  to  find 
out  if  there  was  any  gold  in  it  but  they  did  not  find 
any.  You  would  be  more  apt  to  find  gold  by  means 
of  fire  assay  than  any  other,  if  there  was  gold  in  it. 
The  bedrock  of  the  Butte  &  Boston  Placer  is  covered 
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with  what  I  would  term  slide  which  is  of  different 
depths  at  different  places.  I  would  say  that  Defend- 
ants' [119]  Exhibit  21  is  a  kind  of  a  mineralized 
granite  and  Defendants'  Exhibit  22,  a  quartz,  I 
think,  which  in  my  judgment  does  not  carry  any 
mineral.  Neither  of  these  two  samples  look  like 
copper  ore  to  me.  I  do  not  believe  I  saw  anything 
like  sample  22  in  the  cross-cut,  there  might  have  been 
a  piece  of  it  there.  I  did  not  see  anything  like  De- 
fendants' Exhibit  21  in  the  cross-cut.  The  tunnel 
was  all  in  the  mineralized  granite  or  lead  matter 
about  Like  that,  perhaps  a  little  more  mineralized 
than  that. 

Reeross-examination. 
(By  Gen.  NOLAN.) 

Speaking  of  the  Rabbit  location  noted  in  green  on 
the  map,  and  my  desire  to  secure  extralateral  rights, 
and  a  location  was  made  there,  if  the  streak  of  the 
lead  was  east  and  west  I  would  have  extralateral 
rights.  At  the  time  of  locating  the  Rabbit  and 
Olivia  claims  I  knew  that  that  ground  was  covered 
by  the  Butte  &  Boston  patented  Placer  company  and 
I  knew  that  if  I  established  my  right  to  a  lead  that 
I  would  only  get  twenty-five  feet  on  each  side.  The 
reason  that  I  did  not  go  further  westerly  in  sinking 
the  Olivia  and  Rabbit  discoveries  was  that  I  knew 
that  the  wash  was  deposited  at  the  west  end.  Taking 
the  Olivia  claim  as  it  is  marked  on  the  map  here,  with 
the  lead  running  east  and  west  it  is  my  opinion  that 
I  would  have  extralateral  rights  and  the  same  would 
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be  true  of  the  Gulf  and  the  Hope.  It  was  not  my 
object  in  making  those  locations  to  get  the  surface  of 
the  ground,  I  wanted  the  quartz  leads  in  the  ground. 
I  testified  that  at  the  time  I  made  a  discovery  of  the 
Gulf  and  Hope  claims  that  I  thought  they  were  on 
different  veins.  There  were  some  other  workings 
there  at  that  time,  if  I  had  closed  them  out  they  prob- 
ably would  have  disclosed  the  true  situation.  Since 
that  time,  however,  and  with  the  additional  work 
done  there,  [120]  I  would  now  say  I  believe  they 
are  all  on  the  same  vein.  As  a  mining  man  or  pros- 
pector I  do  not  believe  it  is  necessary  for  the  purpose 
of  determining  the  strike  of  a  lead  to  encounter  the 
same,  through  the  entire  length  of  that  claim.  A 
man  generally  takes  a  strike  of  his  vein  on  his  dis- 
covery and  goes  accordingly  to  that  in  taking  up  his 
claim.  I  did  not  see  any  evidence  of  a  cross-fissure 
in  the  neighborhood  of  the  Hornet  shaft  and  the  Gulf 
shaft.  I  am  certain  that  the  distance  of  that  rich  ore 
body  which  I  consider  was  a  rich  strike  as  it  ran  east 
and  west  there,  did  not  fix  the  limits  of  the  vein. 
This  rich  ore  body  was  removed  by  me  as  I  went 
through.  There  was  likewise  ore  towards  the  south, 
outside  of  the  limits  of  this  rich  streak.  I  shipped 
some  of  that  ore  and  some  more  out  of  that  cross-cut 
of  the  Gulf,  the  footwall  that  we  encountered  in  the 
shaft  there  north  of  this  rich  streak  that  I  have  been 
speaking  of.  The  streak  lay  right  on  the  footwall 
and  I  never  found  what  I  consider  a  hanging-wall. 
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Recross-examination. 
(By  Mr.  SHELTON.) 

I  do  not  believe  that  there  are  two  walls  shown  in 
the  tunnel,  I  have  never  been  down  in  the  winze  but 
I  know  there  has  been  some  ore  stoped  out  in  there. 
I  do  not  consider  that  there  is  a  distinct  well-defined 
wall  on  the  hanging-wall  side,  just  a  little  east  of  the 
cross-cut.  It  is  metal  and  stuff  but  I  never  took  it 
to  be  a  wall.  We  blasted  in  it  once  or  twice  in  sev- 
eral places,  and  always  found  ore  in  it.  It  was  a 
mixture  of  granite  and  ore  the  same  as  was  in  the 
cross-cut.  If  I  continued  to  work  on  the  vein  and 
found  clear  granite  I  would  have  concluded  that 
there  was  a  waU  of  clear  granite  in  the  veins — a  horse 
of  granite  or  something  right  in  the  veins.  In  a 
ease  of  that  kind  as  a  rule,  it  would  be  surrounded  by 
vein  matter.  Lots  of  these  miners  [121]  mistake 
it  for  a  wall  but  they  soon  discover  their  mistake  be- 
cause it  pinches — runs  out.  In  my  opinion  there  has 
never  been  a  hanging-wall  shown  in  those  workings. 
I  just  can't  remember  whether  that  cross-cut  on  the 
Hornet  shaft  in  an  easterly  direction  is  not  pretty 
clear  granite  or  not.  I  have  always  understood  that 
the  limits  of  quartz  claim  located  within  the  limits  of 
a  placer  claim  would  be  the  limits  of  the  ledge — you 
would  probably  be  limited  to  that.  You  can  locate 
in  one  claim  a  strip  of  ground  GOO  feet  in  width  and 
1500  feet  in  length.  I  covered  the  east  end  of  the 
Butte  &  Boston  Placer  by  another  location  which 
overlapped  the  Gulf  for  the  greater  part  of  this 
length. 
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Redirect  Examination. 
(By  Gen.  NOLAN.) 

It  was  necessary  to  do  that  in  order  to  get  all  the 
lead,  as  I  thought  it  existed  within  that  ground.  I 
did  not  see  any  evidence  of  the  course  of  granite  over 
there.  In  mining  parlance  a  horse  is  generally  a 
barren  place  in  a  vein  that  appears  through  a  vein 
that  divides  the  ore  body.  I  do  not  know  as  I  found 
any  barren  place  while  carrying  on  operations  on  the 
southerly  vein. 

Re  cross-examination. 
(ByMr.  SHELTON.) 

My  definition  of  a  horse  in  a  vein  is  a  barren  filling, 
in  a  vein  which  divides  the  ore  body.  Sometimes  it  is 
granite  and  sometimes  it  is  another  formation.  In 
the  ordinary  sense  of  speaking,  granite  is  not  vein 
matter  but  it  sometimes  goes  in  to  a  vein.  Generally 
in  this  district  it  is  a  substance  that  incloses  the 
veins  in  walls. 

Redirect  Examination. 
(By  Gen.  NOLAN.) 

Granite  in  lead,  mineralized  like  other  minerals 
is  a  portion  of  [122]  the  lead.  It  is  not  thrown 
aside  by  the  miner  as  not  containing  value  for  the 
simple  fact  that  it  is  granite  instead  of  quartz  or 
porphyry. 
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[123]     P.  A.  STEVENS,  duly  called  and  sworn  on 
behalf  of  the  defendant,  testified  as  follows : 

Direct  Examination. 
(By  Gen.  NOLAN.) 

My  name  is  P.  A.  Stevens  and  I  am  forty-eight 
years  of  age.  At  the  present  time,  I  am  located  in 
Granite  County  where  I  am  working  a  mine  for  my- 
self. Before  coming  to  Granite  County,  Butte  had 
been  my  home  for  some  twenty-six  or  twenty-seven 
years,  during  which  time  I  had  been  engaged  in  min- 
ing off  and  on  for  better  than  twenty  years.  My  first 
mining  was  in  the  summer  of  1884.  I  have  done 
nothing  but  mine  for  ten  or  twelve  years  continu- 
ously, during  which  time  I  have  done  actual  mining 
myself  and  supervising  others.  During  the  last  ten 
or  twelve  years  I  have  engaged  entirely  in  quartz 
mining.  I  have  run  mines  and  worked  mines  here 
in  Butte  and  was  superintendent  in  charge  of  op- 
erations on  a  certain  group  of  claims  about  ten  miles 
out  of  Virginia  City,  Nevada.  I  have  been  over  the 
Butte  &  Boston  Placer  ground  and  been  over  it  for 
I  should  say  fifteen  or  sixteen  years,  but  I  have  not 
been  familiar  with  the  ground  except  for  the  last 
eight  or  ten  years.  I  became  acquainted  with  that 
ground  the  last  eight  or  ten  years  by  conducting  min- 
ing in  that  district,  quartz  mining  being  carried  on 
in  the  immediate  neighborhood.  Some  of  the  mines 
are  being  operated  there  now  but  those  operated  are 
the  Pittsmont,  which  owns  a  smelter  it  is  conducting 
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directly  east  of  this  ground.  Directly  west  the 
Bullwhacker  has  shipped  a  large  amount  of  ore. 
East,  the  Pacific  has  shipped  ore  from  its  property 
which  lies  south,  and  the  Birtha,  directly  on  the 
northeast,  and  the  Sarsfield,  which  lies  about  two 
claims  across  the  way,  north  of  the  ground  in  con- 
troversy. Some  of  these  claims  have  been  operated, 
to  my  knowledge,  fifteen  years  or  more — not  con- 
tinuously but  at  odd  times.  Beyond  the  immediate 
neighborhood  of  this  ground  I  know  of  many  such 
claims  that  have  been  in  existence  for  a  long  time  on 
the  south.  There  is  a  large  amount  of  ground  which 
belongs  to  the  Amazon  Butte  Co.,  at  the  present  time 
and  quite  a  number  of  [124]  claims  to  the  east 
which  lie  north  of  Columbia  Gardens.  Other  claims 
there  in  the  Mouth  of  Clark  Canyon  have  been  op- 
erated possibly  twenty  years  ago  and  shipped  ore. 
My  acquaintanceship  with  those  claims  has  been 
such  as  to  enable  me  to  say  that  the  course  or  strike 
of  the  vein  in  that  locality  is  in  an  easterly  and  west- 
erly direction. 

Q.  Now,  then,  what,  if  anything,  do  you  know 
about  the  operation  of  placer  mines  in  Butte  f 

By  Judge  BOURQiUIN.— Objected  to  as  immat- 
erial. 

A.  I  know  of  none  whatever. 

:Q,.  And  what,  if  anything,  do  you  know  of  any 
placer  mining  operations  occuring  in  this  ground  in 
the  Butte  &  Boston  Placer? 

By  Judge  BOURQUIN.— Like  objection. 

A.  I  never  knew  of  any  at  all. 
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iQ.  How  close  to  this  ground  in  controversy — the 
Butte  &  Boston  Placer — ^have  you  known  of  any 
placer  mining  being  carried  on  ? 

By  Judge  BOUEQUIN.— Objected  to  as  immat- 
erial. 

A.  Not  within  one  mile. 

-Q.  And  in  what  direction  from  this  ground? 

By  Judge  B OUR QlUIN.— Like  objection. 

A.  West  and  northwesft. 

(Witness  continuing:)  The  closest  point  I  knew 
in  placer  mining  was  right  back  of  Walkerville.  I 
operated  the  Bullwhacker  somewhere  about  six  years 
ago — for  something  like  five  months_all  together.  I 
did  not  suspend  operations  by  reason  of  the  ore  giv- 
ing out.  During  that  time  I  shipped  approximately 
about  ten  thousand  tons  of  ore  which  was  of  a  char- 
acter that  would  pay  the  expenses  and  yield  a  profit. 

Q.  Now,  take  it  with  reference  to  those  leads,  is 
there  any  limit  of  continuity  in  them? 

By  Judge  BOURQUIN.— Objected  to  as  vague 
and  indefinite  as  to  what  leads  are  intended. 

[125]  (Witness  continuing:)  A.  Yes,  sir.  And 
those  leads  over  in  the  neighborhood  of  this  ground 
with  which  I  have  an  acquaintance,  that  run  in  an 
easterly  and  westerly  direction,  I  would  say  that 
there  is  certainly  a  limit  to  continuity  in  their  strike. 
I  understand  a  lead  to  be  a  body  of  quartz,  mineral- 
ized. In  such  a  lead,  its  contents  are  not  always  ex- 
clusively confined  to  quartz  nor  is  it  necessary  that 
the  lead  possess  any  specified  width.  I  have  known 
leads  to  be  from  one  inch  to  three  hundred  feet  in 
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width.  All  of  the  filling  in  a  lead  is  not  of  the  same 
character,  color,  or  formation,  nor  is  the  value  of  all 
the  lead  matter  the  same.  This  material  differs  in 
value  in  the  leads  in  different  formations.  In  some 
ledges  the  line  of  demarcation  will  show  almost  the 
same  as  the  wall,  the  streak  of  stratification  separat- 
ing the  different  value  of  rock,  the  high  from  the  low 
grades.  There  is  a  difference  in  the  color  of  those 
different  bodies  all  forming  the  lead.  The  miner  is 
generally  able  without  uncovering  the  lead  for  its 
entire  length,  to  determine  the  strike  of  it  by  the 
openings  where  there  are  tunnels  or  shafts.  By  tak- 
ing the  course  of  the  veins  through  the  bottom  of 
each  hole,  and  lining  the  holes  up  on  the  surface,  is 
generally  the  way  I  tell  if  a  lead  exists  between  those 
openings  where  they  are  50  or  100  feet  apart.  I  do 
not  know  of  any  mines  in  this  district  where  the  lead 
has  been  uncovered  throughout  the  entire  distance 
of  1500  feet  to  determine  its  strike.  There  is  a 
measure  of  regularity  in  the  strike  of  the  lead. 
There  has  got  to  be.  I  made  an  examination  of  the 
ground  in  controversy  here  on  the  eighteenth  and 
nineteenth  of  this  month.  The  character  of  the 
formation  on  the  surface  of  that  ground  is  almost  en- 
tirely wash,  but  not  of  equal  depth.  I  went  down, 
and  in  some  of  this  opening  I  examined,  and  while 
I  did  not  take  any  measurements  of  the  depth  of 
the  wash,  I  should  judge  from  50  to  10  feet  in  depth. 
I  did  not  notice  any  gulches  or  ravines  to  any  extent, 
visible  [126]  on  the  surface.  During  the  time 
that  I  was  carrying  on   operations  on  the  Bull- 
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whacker,  I  don't  think  I  was  more  than  400  feet  from 
the  ground  in  controversy.  Making  this  examina- 
tion, recently,  to  which  I  just  referred,  I  first  went 
down  what  is  called,  I  believe,  the  No.  1  shaft  on  the 
Rabbit  which  is  about  18  feet  deep  and  I  consider 
that  they  had  bedrock  in  that  shaft.  There  was  ex- 
posed in  that  shaft  what  I  would  call  a  lead.  A  part 
of  this  lead  was  made  up  by  what  we  call  float  or  sur- 
face ledge  matter  and  part  of  black  and  irony  quartz 
a  streak  of  which  appears  on  the  north  side  of  the 
shaft.  The  irony  ore  appears  about  three  feet  below 
the  surface  of  the  bedrock.  There  is  a  wall  show- 
ing in  that  shaft  but  I  would  not  call  it  a  permanent 
wall.  I  procured  the  sample  there,  for  the  purpose 
of  showing  the  mineralization  of  that  lead.  I  would 
call  quartz  ore — lead  matter.  It  lies  in  the  bottom 
of  the  shaft  to  the  north  side  running  almost  the  en- 
tire length  of  the  shaft  in  an  easterly  and  westerly 
direction.  This  streak  of  ore  lying  in  the  bottom 
would  enable  me,  as  a  miner,  to  determine  the  course 
of  that  lead  and  its  strike  which  in  my  opinion,  is 
in  an  easterly  and  westerly  direction.  I  do  not  be- 
lieve that  development  work  is  going  far  enough  in 
the  shaft  to  determine  the  dip  of  the  lead.  I  notice 
quite  a  little  dump  at  that  shaft,  and  in  the  material 
there  was  evidence  of  mineralization.  It  was  what  I 
would  call  ledge  matter. 

By  General  NOLAN. — We  desire  to  offer  in  evi- 
dence, this  sample. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  30. 
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(Witness  continuing:)  When  I  made  an  examina- 
tion of  this  groimd  on  the  eighteenth  of  this  month, 
Mr.  Mason,  Mr.  C.  C.  Clark,  Mr.  Jones,  and  Mr.  E.  P. 
Clark  were  with  me.  After  leaving  No.  1  shaft,  we 
went  to  the  next  shaft,  east  of  that,  which  I  believe 
was  called  No.  2.  It  is  so  marked  on  the  map  and 
at  the  mine  by  Mr.  Barker,  the  surveyor.  That  is 
a  shaft  about  fifteen  feet  deep  [127]  the  develop- 
ment of  which  is  below  the  surface  of  the  bedrock. 
I  found  in  that  shaft  the  evidence  of  a  lead  and  strike 
of  which  is  in  an  easterly  and  westerly  direction,  the 
same  as  in  the  No.  1  shaft.  I  obtained  a  sample  from 
this  lead  for  the  purpose  of  showing  its  mineraliza- 
tion. I  considered  that  it  was  in  place.  I  did  no- 
tice whether  there  was  any  wall  to  this  lead  in  this 
shaft.  I  would  characterize  this  material  as  porphy- 
rytic  quartz  or  quartz.  I  could  not  say  from  my 
experience  that  it  has  any  value  nor  could  I  say  what 
was  the  width  of  the  lead  there,  as  particularly  the 
whole  bottom  of  the  shaft  and  around  the  shaft  for 
several  feet  was  about  this  character  of  rock.  The 
appearance  of  this  rock  would  suggest  to  an  ordi- 
nary miner  the  extent  of  a  lead. 

By  General  NOLAN.— Wc  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  31. 

(Witness  continuing:)  After  examining  this 
shaft,  I  then  went  to  what  I  believe  is  called  the  Rab- 
bit Discovery  shaft,  marked  on  the  map  here  as  the 
Rabbit  Discovery,  which  is  in  an  easterly  and  west- 
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erly  direction  from  No.  2  shaft  that  I  examined. 
There  I  found  a  hole  about  ten  or  twelve  feet  deep. 
The  small  timbered  square  hole  had  one  compart- 
ment. I  made  an  examination  of  that  opening,  and 
ascertained  that  there  is  a  lead  in  the  bottom  of  that 
shaft.  The  only  place  I  found  ore  in  that  shaft  was 
at  the  bottom  in  the  northw^est  corner  in  that  shaft, 
across  one  corner.  I  think  on  the  south  side  of  the 
shaft  that  lays  on  the  bottom  there,  is  what  I  would 
call  wall — the  footwall.  I  would  consider  that  there 
was  wall  enough  there  to  justify  a  man  in  prospect- 
ing and  doing  development  work  and  that  it  was  a 
good  enough  well  to  locate  a  quartz  claim  on.  With 
reference  to  a  lead,  there  are  two  walls,  a  footwall 
and  a  hanging-wall.  The  footwall  is  below  the  lead. 
The  position  of  a  hanging-wall  wdll  depend  upon  the 
dip  of  that  lead.  The  flatter  the  lead  is,  why  the 
hanging-wall  will  stand  over  the  ore.  Of  course  it 
lies  in  and  hanging  [128]  over  that  lead.  You 
cannot  tell  the  footwall  from  a  hanging-wall  where 
the  lead  goes  vertically  into  the  ground.  I  procured 
the  sample  from  the  Rabbit  Discovery  shaft  to  show 
the  mineralization  on  the  lead.  I  would  call  it  ore. 
I  picked  it  out  of  the  northwest  corner  of  the  shaft 
down  in  the  bottom  in  a  solid  formation.  Without 
assaying  it,  I  would  say,  as  a  miner  that  it  contains 
copper  value. 

By  General  NOLAN. — We  will  offer  this  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  32. 
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(Witness  continuing:)  I  next  went  to  shaft 
marked  No.  9.  There  I  found  a  two  compartment, 
timbered  shaft,  25  feet  deep  with  lots  of  loose  dirt 
in  the  bottom  so  that  I  could  not  tell  how  much  deeper 
it  was.  I  found  at  the  depth  of  25  feet  a  cross-cut 
running  north  about  ten  feet.  I  encountered  the 
lead  in  the  cross-cut.  That  lead  contained  commer- 
cial ore.  By  that  I  mean  ore  of  such  a  value — 
knowing  ore  as  well  as  I  do  out  there — that  would 
pay  to  take  out  and  ship.  The  body  of  ore  was  three 
or  four  feet  wide.  There  appeared  to  be  a  footwall 
lying  to  the  south  side.  I  took  a  sample  of  the  ore 
out  of  that  vein  for  the  purpose  of  showing  mineral- 
ization. I  picked  it  out  of  a  solid  formation.  I 
would  call  that  copper  ore,  with  the  base  of  decom- 
posed quartz. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  33. 

(Witness  continuing:)  There  was  evidence  of 
mineralization  on  the  dump  at  that  shaft.  After 
making  this  examination  I  went  to  the  Rabbit  tunnel 
marked  No.  31  and  made  quite  an  extensive  exam- 
ination of  the  tunnel,  ore  showing  there.  I  found  a 
lead  of  ore  exposed  in  the  cross-cut  running  north. 
The  cross-cut  is  25  feet  north  and  about  60  feet  from 
the  mouth  of  the  tunnel.  I  found  the  ore  right  close 
to  the  base  of  the  cross-cut.  Part  of  that  ore  was 
merchantable  and  part  of  it  was  not.  I  had  noticed 
the  footwall  there.     The  strike  of  the  lead  could  be 
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seen  very  plainly.  It  is  easterly  and  westerly 
[129]  and  the  dip  northerly.  That  was  not  the 
only  evidence  in  the  tunnel.  In  going  back  to  the 
main  tunnel,  the  tunnel  at  that  point  was  northeast 
for  a  distance  of  about  thirty  or  thirty-five  feet  and 
encounters  some  ore  and  some  ledge  that  shows  in 
the  cross-cut,  concerning  which  I  have  just  testified 
at  a  point  about  thirty  or  thirty-five  feet  east  of  the 
mouth  of  the  cross-cut.  I  did  not  put  a  compass  on  it 
but  it  is  my  opinion  that  this  is  the  same  lead  in  both 
places  by  the  cross-cut.  In  this  second  place  there 
is  really  no  wall.  I  followed  that  lead  for  a  distance 
of  thirty  or  forty  feet  on  its  course  east  and  west.  I 
have  here  a  sample  of  lead  matter  that  I  obtained  in 
the  tunnel.  The  ore  was  scattered  through  the  lead. 
I  did  not  see  the  other  side — the  wall. 

By  General  NOLAN. — We  will  offer  this  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  34. 

(Witness  continuing:)  I  would  call  that  quartz 
that  has  quartz  as  a  base.  It  is  my  judgment  that 
this  lead  I  examined  there,  that  I  have  testified  about, 
is  one  and  the  same  lead.  After  leaving  tunnel  No. 
31,  I  went  to  the  Hornet  tunnel  which  is  directly 
south  from  the  lead  we  have  been  talking  about. 
After  going  there  the  first  place  we  went  was  into 
the  main  tunnel  marked  No.  37  on  this  map.  That 
is  somewhere  in  the  neighborhood  of  fifty  or  seventy- 
five  feet  in  length,  I  should  judge.  In  there  about 
forty  or  fifty  feet  from  the  mouth  we  encountered  a 
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lead,  the  bedrock  showing.    We  encountered  it  at 
the  surface  of  the  bedrock  and  after  we  encountered 
it,  it  was  continuous  throughout  the  entire  distance 
of  the  tunnel,  I  should  say  somewhere  near  100  feet 
more  or  less.     This  lead  lies  dipping  to  the  south. 
It  may  continue  on  to  what  I  believe  is  called  the 
Mullin's  Inclined  shaft.     It  would  pass  on  beyond 
that  and  I  would  say  there  is  what  I  would  consider 
a  well-defined  f ootwall.     This  two  or  three  feet  that 
I  speak  of  does  not  mark  the  extreme  boundaries  of 
that  lead  there.     There  is  some     [130]     difference 
between  this  material  encountered  in  that  lead  and 
the  footwall.     I  would  not  call  the  covering  in  the 
winze  there,  a  wall  in  the  lead.     It  is  ore  because  it 
has  been  broken  into  and  shows  there  is  ore  standing 
there  now.     As  to  other  explorations  I  made  in  that 
tunnel  there  or  in  the  passage  way  leading  from  the 
tunnel,  I  went  about  twenty  or  twenty-five  feet  to 
what  is  called  the  Hornet  shaft  and  made  an  exam- 
ination of  that.     The  Hornet  shaft  is  connected  by 
a  cross-cut  about  twenty-five  feet  in  length  with  this 
tunnel.     I  went  down  in  the  Hornet  shaft  and  exam- 
ined a  portion  of  the  ground  there.     I  noticed  a  lead 
and  a  wall  which  I  would  call  a  hanging-wall  to  that 
lead.     It  shows  in  a  short  drift  running  west  from 
the  bottom  of  the  Hornet  Discovery  shaft  and  also  in 
the  bottom   of  the  Hornet  shaft   on  the  south   side. 
The  approximate  width  of  the  lead  there,  taking  the 
footwall,  the  Mullin's  Inclined  shaft  at  that  point 
would  be  somewhere  in  the  neighborhood  of  twenty 
feet  or  more.     Everything  that  I  have  seen  between 
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those  two  points  just  indicated  is  ledge  matter.  I 
then  went  from  the  bottom  of  the  inclined  shaft  or 
from  the  bottom  of  the  Hornet  shaft  in  a  northerly 
and  easterly  direction  to  a  circle  cross-cut  that  closes 
into  the  footwall  and  connects  with  the  MuUin's  In- 
clined shaft.  I  would  call  the  material  that  I  en- 
countered, ledge.  Then  I  continued  on  east  to  the 
Mullin's  Inclined  shaft,  looking  at  the  wall.  It  would 
be  very  hard  to  discern  whether  it  was  a  hanging- wall 
or  whether  it  was  ore.  That  was  east  from  the 
bottom  of  the  lower  cross-cut.  My  examination  of 
that  was  that  my  conclusion  as  to  the  extent  of  a 
footwall  was  right  and  that  the  wall  shown  there  was 
ore  instead  of  a  hanging-wall.  I  believe  that  com- 
pleted my  examination  of  the  tunnel  and  its  ramifi- 
cations. While  I  was  making  examination  in  there, 
I  obtained  samples  for  the  purpose  of  showing  the 
mineralization  of  the  lead.  This  first  is  a  sample 
from  the  Hornet,  upper  cross-cut,  which  is  the  course 
of  lead  from  the  timnel  into  the  Hornet  shaft.  [131] 
I  would  call  this  material,  ore  with  a  base  of  quartz. 
It  is  mineralized  to  an  extent  and  from  my  experi- 
ence of  telling  copper  ore  I  would  say  that  it  is  mer- 
chantable. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  35. 

(Witness  continuing:)  I  obtained  the  next  sample 
from  the  Hornet  shaft  between  the  upper  cross-cut 
and  the  lower  cross-cut,  taking  in  three  sides  east 
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and  west  until  about  lialf  way  between  the  two  cuts 
and  the  north  side  slightly  higher.  I  dislodged  it 
from  the  solid  by  the  way  of  an  instrument  known 
as  the  mining  or  sample  pick.  I  would  call  that 
sample  ore  containing  copper.  I  would  not  say  what 
percentage  it  would  go  but  I  would  say  it  was  shipped 
over.  By  that  I  mean  ore  that  can  pay  you  to  ship 
samples  and  get  something  for  your  labor.  The 
base  of  it  is  a  quartz  formation — the  ledge  formation 
— ^mixtures. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants'Exhibit  No.  36. 

(Witness  continuing :)  The  next  sample  I  took  was 
from  the  bottom  of  the  Hornet  Discovery  along  the 
south  side  extending  in  the  drift  for  some  two  or 
three  feet.  I  would  say  that  it  is  ledge  matter  and 
contains  practically  no  mineral.  Its  existence  in  the 
position  in  which  it  was  there,  would  suggest  to  me 
the  existence  of  a  lead. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants' Exhibit  No.  37. 

(Witness  continuing :)  The  next  sample  I  obtained 
was  from  the  lower  cross-cut  which  runs  from  the 
bottom  of  the  Hornet  shaft,  and  in  a  northerly  and 
easterly  direction  to  the  bottom  of  the  inclined  shaft. 
I  obtained  it  for  the  purpose  of  showing  the  mineral- 
ization of  the  lead  there.     I  would  call  it  merchant- 
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able  ore.  This  reddish  substance  in  some  of  the 
places  is  what  is  known  in  that  country  out  there  as 
Red  Oxide.  In  the  light  of  my  experience  [132] 
as  a  miner  I  would  say  that  that  ore  contains  in  the 
neighborhood  of  fifty  or  sixty  per  cent  copper. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants' Exhibit  No.  38. 

(Witness  continuing:)  I  have  a  sample  that  I 
overlooked  a  while  ago  that  came  from  the  Rabbit 
tunnel  which  would  be  on  the  northerly  lead.  I 
would  call  that  merchantable  ore  bearing  copper. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants'  Exhibit  No.  39. 

(Witness  continuing:)  I  then  went  to  the  Rabbit 
tunnel  marked  31  and  went  in  the  north  cross-cut  to 
examine  a  hole  that  was  put  up  through  the  surface. 
I  was  shown  that  by  Mr.  Mason.  I  then  went  on 
top  of  the  mines  at  the  shafts  that  I  had  testified  as 
being  down  along  with  it,  to  try  and  determine 
whether  it  was  the  same  lead, — the  northerly  lead. 
My  conclusion  was  that  the  holes  had  been  sunk  and 
the  ledges  exposed  in  tunnel  No.  31  at  the  two  differ- 
ent points  crossed  up  in  the  main  part  of  the  tunnel, 
were  one  and  the  same.  There  was  nothing  to  sug- 
gest to  me  in  the  examination  of  this  so  called  Hornet 
lead  in  the  tunnel  that  the  ground  to  the  south  of 
this  rich  vein  matter  disclosed  in  the  tunnel  was 
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country  rock — granite — ^that  was  greatly  impreg- 
nated with  that  rich  lead  that  I  saw  running  through 
there.  I  have  been  over  the  ground  shown  on  the 
map  here  as  No.  31  tunnel,  No.  36  tunnel,  Pleasant 
View  Discovery,  No.  32  tunnel,  and  No.  33.  I  was  in 
those  tunnels  that  appear  to  the  west  and  south  of  the 
Hornet  Discovery  about  a  month  ago.  In  those 
openings  I  saw  evidence  of  a  lead.  I  did  not  go 
down  in  those  tunnels  to  see  whether  the  lead  was 
there  or  not.  I  wish  to  correct  my  testimony  with 
reference  to  the  Rabbit  tunnel — this  discovery  shaft 
— I  believe  I  called  it  a  footwall  when  I  meant  a 
hanging-wall.  I  did  not  make  an  examination  of 
shaft  referred  to  as  No.  21  on  the  map  here  but  I  no- 
ticed on  the  dump  what  I  would  call  ledge  matter. 
Having  in  mind  the  strike  [133.]  of  the  lead  I  no- 
ticed further  east  that  the  strike  was  regular  in  its 
course  westerly,  why  I  sized  those  shafts  up  from  the 
timbered  shaft  as  well  in  mind  as  I  could.  In  my 
opinion  these  shafts  would  be  in  line  with  the  north 
lead. 

Cross-examination. 
(By  Judge  BOURQUIN.) 

I  have  had  charge  of  a  number  of  mines  in  Butte 
as  superintendent,  foreman,  or  shift  boss  some  few 
years  ago  which  I  do  not  remember  the  names  of 
small  places.  I  will  say  in  late  years  the  J.  I.  C, 
the  Bullwhacker  lead,  and  the  Sarsfield.  I  had  a 
lease  on  the  J.  I.  C.  myself.  I  was  interested  in  the 
lease  on  the  Bullwhacker,  and  had  charge  of  Sars- 
field about  five  months  for  Simon  Banks  who  had  a 
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lease  on  it.  He  worked  between  forty  and  fifty 
miners.  That  was  about  two  years  ago.  I  never 
had  charge  of  any  of  the  big  concerns — mines.  I  do 
not  know  of  any  mines  operating  at  the  present  time 
east  of  the  lin'e  with  the  best  line  of  the  Butte  & 
Boston  Placer.  The  BuUwhacker  wajs  working 
about  six  or  seven  years  ago.  I  never  worked  be- 
fore that  time  to  my  knowledge.  It  continued  to 
operate  about  a  year  after  that.  I  was  operating  it 
the  winter  before  the  slump  in  the  price  of  copper. 
At  that  time  copper  was  around  22  or  24  cents.  I 
never  knew  it  to  be  that  high  before  but  it  continued 
that  for  six  or  seven  months  after  I  quit  the  Bull- 
whacker.  The  ore  that  I  took  from  the  BuUwhacker 
would  average  about  six  per  cent  copper.  I  was 
working  about  fifty  feet  deep  on  a  big  body  of  ore. 
It  was  not  a  vein,  it  was  what  I  would  call  a  dike  run- 
ning north  and  south.  It. was  about  91  feet  wide. 
It  was  going  through  the  country  at  right  angles  to 
the  best  vein  system  in  the  section.  I  worked  to 
within  about  fifteen  feet,  of  the  surface  of  the  bed- 
rock that  is  at  the  surface.  I  worked  somewhere 
about  100  feet  in  it  before  I  quit.  Thi&  claim  is 
southeast  of  the  Butte  &  Boston  Placer.  I  did  some 
work  easterly  and  westerly  in  one  vein  of  this  lead 
which  crossed  the  dike.  That  easterly  [134]  and 
westerly  lead  would  average  about  two  feet.  The 
deepest  I  ever  worked  on  it  was  fifty  feet.  It  car- 
ried copper  quartz.  As  to^the  character  of  the  ore, 
it  contains  all  sulphite  as  there  was  no  iron  at  that 
point.    It  was  copper  quartz  ore  with  good  copper 
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in  it.  I  encountered  in  there  easterly  and  westerly 
leads.  That  easterly  and  westerly  lead  would  not 
cut  the  Butte  &  Boston  Placer.  I  think  it  was  ten 
or  twelve  years  ago  when  the  Birtha  shipped  ore. 
I  have  never  continued  work  since.  There  has  been 
no  ore  shipped  from  the  Pacific  for  possibly  fifteen 
or  sixteen  years,  nor  have  there  been  any  mines 
working  around  the  mouth  of  Park  Canyon  for  fif- 
teen years  or  more.  There  has  been  no  one  working 
up  at  the  canyon  since  Mr.  Heinze  quit  operations. 
The  Anderson  mine  was  worked  at  the  time  the  Bull- 
whacker  was  worked  during  the  high  price  of  copper, 
and  the  Sarsfield,  two  claims  north  of  the  ground  in 
controversy  was  in  operation  three  or  four  months 
before  I  took  charge  of  it.  I  was  here,  I  think,  five 
months.  After  I  quit,  they  continued  operations 
until  the  expiration  of  the  lease.  That  would  be  two 
years  ago  this  winter.  The  Calousa  Leonard  north 
of  the  ground  in  controversy,  the  Butte  London,  a 
little  bit  further  north  of  that  and  the  ground  left 
up  in  the  Canyon  quit  several  years  ago.  The  Pitts- 
mont  is  contiguous  to  the  ground  in  controversy  on 
the  west.  Pittsmont  shaft  is  about  a  few  100'  yards 
west  of  that.  When  I  spoke  of  there  being  no  placer 
mines  within  two  miles  of  the  ground  in  controversy 
I  had  forgotten  the  placer  mines  between  here  and 
Butte.  I  should  say  they  are  about  a  mile  from  this 
ground.  The  Pittsmont  ground  and  the  Queen 
placer  on  the  north  and  the  Harrington  placer  just 
west  and  the  land  lying  between  the  Queen  and  the 
creek  was  patented  as  placer  grounds.    I  examined 
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shaft  No.  one  the  18th  and  19th  of  this  month— De- 
cember, 1911 — and  I  found  some  ore  in  the  bottom 
and  found  that  the  whole  shaft  was  in  the  vein.    I 
could  see  no  walls  at  all.    I  formed  my  opinion  that 
it  was  the  vein,     [135]     from  the  character  of  the 
ore,  that  I  took  from  the  northwest  side  and  the  rest 
of  the  shaft  was  ledge  matter.    By  ledge  matter,  I 
mean  mixed  matter  of  porphyry  and  quartz  and 
granite,  and  everything  else  that  goes  to  make  up 
ledge.    This  matter  on  top  is  not  solid  in  my  opinion, 
and  I  don't  call  it  the  vein  until  I  go  down  and  get 
one  well-defined  wall,  and  determine  the  ledge, — 
then  I  say  that  I  have  a  vein.     You  will  find  lead 
matter  on  the  dump  of  the  vein  which  will  lead  you 
down  to  the  solid  formation,  then  you  will  have  lead. 
The  wall  is  the  continued  line  between  merchantable 
ore  and  the  country  rock,     I  would  not  begin  to 
guess  the  merchantable  value  of  the  sample  that  I 
took  from  the  shaft  No.  one.    I  would  say  that  it 
carries  a  trace  or  better  of  copper.    I  will  say  that 
it  was  better  than  anything  else  I  saw  in  shaft  No.  1. 
The  material  from  which  I  took  Exhibit  30  extends 
clear  across  the  North  side  of  the  shaft  in  the  bottom. 
This  material,  like  Exhibit  30,  was  in  the  east  and 
west  end  in  the  shaft.     This,  as  it  looked  to  me,  the 
shaft  is  down  just  far  enough  to  come  to  the  top  of 
that.     This  particular  matter  that  forms  Exhibit  30 
is  in  a  streak  several  inches  in  width.    I  don't  know 
exactly  how  wide.     I  didn't  take  a  sample  of  the 
other  ledge  matter  in  that  shaft  No.  1.     This  streak 
did  not  end  abruptly.    I  saw  it  was  going  into  the 
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west  wall, — dipping  to  the  west.  Then  I  went  to 
shaft  No.  2',  and  found  what  I  considered  a  lead  be- 
low bedrock  going  back  to  shaft  No.  1,  all  formation 
in  that  shaft  in  the  strike  being  easterly  and  west- 
erly. I  did  not  have  a  compass  with  me.  I  consid- 
ered the  whole  of  shaft  No.  2  in  ledge  matter,  in  other 
words  there  were  no  walls.  I  found  all  lead  matter 
in  shaft  No.  2,  but  found  no  walls.  The  matter  was 
quartz, — porphyry — quartz  that  has  a  resemblance 
to  porphyry,  from  which  I  took  Exhibit  No.  31.  It 
was  taken  from  the  north  side  of  shaft  No.  2.  The 
direct  vein  was  practically  of  the  same  material,  to 
a  certain  extent.  For  my  sampling  I  would  take 
what  looked  to  be  the  best  ,[136]  sample.  I  have 
assayed  stuff  similar  to  Exhibit  31  during  my  mining 
operations  and  it  carries  close  to  one-half  or  one  per 
cent  copper.  I  would  not  say  that  Exhibits  30  or  31 
from  shafts  1  and  2  carried  any  quartz.  I  could  not 
determine  from  shaft  No.  2,  the  course  of  the  vein 
in  any  direction  at  that  point.  I  then  went  into  the 
Rabbit  Discovery  shaft  and  found  a  lead  in  the  bot- 
tom. There  is  one  sample  from  the  lead  shown 
there,  in  the  northwest  corner.  I  saw  there  what  I 
considered  to  be  a  wall.  It  is  my  recollection  that 
the  lead  is  not  visible  in  the  sides  of  the  shaft.  The 
course  there,  I  would  consider  to  be  in  an  easterly 
and  westerly  direction.  I  saw  a  hanging-wall  in  the 
northwest  corner.  That  hanging-wall  goes  right 
across  the  corner  of  the  shaft  on  the  southerly  side 
of  the  hanging-wall.  I  did  not  see  any  f ootwall.  In 
taking  the  samples  I  brought  here,  I  endeavored  to 
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take  the  average  sample.  The  same  as  if  I  were 
going  to  mine.  I  should  say  there  is  a  streak  a  foot 
wide  and  the  same  material  was  in  Exhibit  32. 
Then  I  went  to  shaft  marked  No.  9,  Defendants'  Ex- 
hibit. I  should  say  I  went  five  or  six  feet  north  of 
the  cross-cut  before  I  came  to  what  I  call  a  lead.  It 
was  a  lead  of  green  copper  ore  about  four  feet  I 
should  judge.  I  saw  what  I  might  call  a  wall  in  the 
next  shaft.  It  lay  on  the  south  side  of  the  ore.  It 
was  what  I  call  a  footwall.  There  was  a  tunnel  there 
cutting  off  the  footwall,  running  from  north  and 
south  with  the  cross-cut.  The  course  of  the  lead 
that  was  in  that  cross-cut  as  near  as  I  could  judge 
of  what  was  exposed  of  it  would  be  in  an  easterly 
and  westerly  direction.  There  is  a  fault  cutting 
across  the  footwall,  in  a  cross-cut  from  No.  9,  in 
about  one-third  of  the  way,  I  should  judge.  The 
fault  crosses  the  footwall  clean  to  the  west  side. 
The  vein  disclosed  in  the  west  side  was  in  a  cross-cut 
to  the  south.  I  could  not  see  the  vein  on  the  west 
side  of  the  cross-cut,  on  the  south  side  of  the  foot- 
wall. From  my  experience  [137]  with  faults  and 
the  direction  of  them  why  I  will  say  that  the  lead 
there  is  faulted  to  the  south.  The  ore  and  quartz 
and  ledge  matter  in  the  drag  of  the  fault  is  what  give 
me  that  opinion.  In  taking  sample  Exhibit  33,  I 
took  somewhere  near  four  feet  in  the  exposed  vein. 
I  took  it  altogether  from  the  east  side,  clear  across 
the  east  side  here  and  there.  The  vein  was  in  the 
end  of  the  cross-cut.  The  cross-cut  out  into  it  but 
not  through  it.    I  saw  a  footwall  there  but  not  a 
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hanging-wall.  At  that  point  I  could  not  determine 
the  width  of  the  vein.  A  hanging-wall  might  be  a 
foot  beyond  the  vein  in  the  cross-cut  or  it  might  be 
ten  feet.  There  is  about  3%  feet  of  it  exposed  in 
the  cross-cut  leading  beyond  the  footwall.  I  took  a 
sample  from  fifteen  inches  of  the  lead  lying  next  to 
the  footwall.  The  strike  there  again  was  easterly 
and  westerly  as  near  as  I  could  determine.  The  vein 
there  did  not  seem  to  cross  the  cross-cut  at  right 
angles,  more  to  the  right-hand  side  of  the  cross-cut 
showed  the  most  of  the  vein.  The  cross-cut  was 
about  31/^  feet  wide  and  averaged  somewhere  in  the 
neighborhood  of  fifteen  or  twenty  degrees.  I  saw  in 
the  neighborhood  of  three  feet  of  ore  on  the  left-hand 
side  of  the  cross-cut  and  W2  feet  on  the  east  side. 
Then  I  came  out  of  the  cross-cut  and  proceeded  on 
towards  the  face  of  the  tunnel.  I  think  I  went  about 
twenty-five  or  thirty  feet  before  I  again  saw  the  vein 
which  appeared  first  on  the  north  side  of  that  tunnel. 
The  lead  leaves  the  tunnel  at  a  distance  of  about 
forty  feet.  There  is  a  fault  or  drag  in  the  ledge  dis- 
covered to  be  quite  an  extent.  To  quite  an  extent 
at  that  point  the  lead  is  turned  into  the  footwall 
north  of  the  tunnel  as  you  go  east.  In  the  vein  as 
I  saw  it  in  shaft  No.  9  the  fault  is  turned  to  the  north 
as  you  go  east.  It  appears  to  me  that  the  vein  is 
turned  by  the  fault  north  for  about  135  feet  from  the 
face  of  the  tunnel.  At  this  point  there  is  no  foot- 
wall. We  crossed  the  footwall  going  east  in  the  tun- 
nel in  the  cross-cut  about  thirty  feet  [138]  from 
the  cross-cut  east.     That  is  the  way  it  appears  to 
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me.  As  a  matter  of  fact,  the  lead  does  not  lie  north 
of  the  tunnel  all  the  way,  in  a  place  where  it  is 
faulted  it  is  not  thrown  to  the  north  as  you  go  east, 
instead  all  to  the  south.  After  you  get  to  tunnel  31, 
twenty-five  or  thirty  feet  from  the  cross-cut  you 
don't  see  the  walls  of  the  lead  any  more,  I  would 
say  the  tunnel  passes  through  the  footwall.  Appar- 
ently there  is  what  looks  to  be  a  hanging-wall  but  I 
do  not  know  whether  it  is  or  not.  There  are  several 
feet  of  talc  seen  coming  up  there,  the  tunnel  cuts  into 
it.  There  is  a  little  cross-cut  opening  but  running 
east  on  the  right-hand  side  of  the  tunnel  as  you  go 
in  about  twenty  feet  back  from  the  face,  in  ledge 
matter.  In  my  opinion  that  is  the  ledge  at  that  point 
itself,  a  mixture — all  granite  and  porphyry  with 
benches  of  ore  scattered  through  it.  It  is  copper 
ore  which  is  practically  the  same  as  you  will  find  in 
the  main  ledge  back  along  the  main  tunnel.  I  have 
no  particular  definition  for  it.  As  to  whether  these 
are  little  or  big  bunches  of  ore  is  very  hard  to  deter- 
mine on  account  of  its  being  merely  a  cross-cut.  It 
is  not  run  on  them;  it  is  just  run  through  them  as  you 
see  and  the  ore  is  scattered  on  both  sides  and  the 
back  of  the  cross-cut.  The  main  portion  in  this  mix- 
ture being  granite  and  porphyry  with  these  bunches 
of  ore  mixed  through  it.  The  width  of  the  vein  ex- 
posed near  the  face  of  tunnel  No.  31  is  somewhere 
in  the  neighborhood  of  fifteen  or  twenty  feet  all  in 
vein  matter.  The  matter  exposed  in  the  cross-cut 
towards  the  mouth  of  the  tunnel  I  consider  as  wall 
rock  that  is  in  the  cross-cut  to  the  ledge.     The  vein 
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there  is  what  I  would  call  ledge  or  ore.  It  is  not  the 
same  material  as  you  find  towards  the  face  of  the 
tunnel.  Without  putting  the  compass  on  them  I  be- 
lieve that  the  veins  in  general  are  quite  regular. 
They  [139]  maintain  the  same  general  strike 
easterly  and  westerly.  I  testified  yesterday  that  I 
could  not  tell  the  course  of  the  strike  in  shafts  one 
and  two.  For  a  vein  of  as  great  a  width  as  that 
shown  on  Defendants'  Exhibit  1,  and  observing  the 
course  which  veins  that  I  saw  must  take  in  order  to 
run  from  shaft  No.  9,  from  the  Rabbit  discovery, 
from  the  face  of  tunnel  31,  from  the  cross-cut  on  the 
north  side  of  tunnel  31  and  then  to  shafts  1  and  2, 
I  would  say  that  that  would  be  a  regular  course  for 
a  vein  to  take.  My  answer  as  to  whether  I  knew  the 
strike  in  shafts  1  and  2,  if  it  could  possibly  be  deter- 
mined at  all,  the  strike  was  easterly  and  westerly. 
I  cannot  tell  you  the  width  of  the  vein  for  at  no  point 
do  both  walls  show.  In  shaft  No.  9",  I  saw  what  I 
consider  a  footwall,  in  the  Eabbit  Discovery  I  saw 
what  I  would  consider  a  hanging-wall  and  in  the  face 
of  tunnel  31 1  did  not  see  either.  A  straight  line  will 
not  pass  through  shaft  9,  Rabbit  Discovery  and  the 
face  of  tunnel  31.  I  saw  what  I  consider  the  main 
vein  crossing  the  little  cross-cut  north  of  tunnel  31 
at  about  right  angles,  which  is  the  same  vein  that  I 
said  was  also  in  shafts  1  and  2.  I  then  went  to  tun- 
nel 34  Defendants'  Exhibit  1  and  encountered  the 
main  vein  a  short  ways  in,  after  getting  in  the  tunnel 
far  enough  to  get  to  bedrock.  That  was  quite  a  dis^ 
tance  back  of  the  cross-cut  in  the  Hornet  Discovery. 
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It  first  showed  on  the  south  side  of  the  tunnel  on  the 
bottom,  at  that  point  I  could  not  tell  whether  either 
wall  showed  or  not.  To  my  recollection  the  vein  did 
not  cross  the  tunnel  as  I  proceeded  towards  the  face. 
The  tunnel  in  the  east  of  the  cross-cut  that  leads  to 
the  Hornet  shaft  I  considered  all  in  ore,  all  in  ledge. 
I  consider  that  the  tunnel  hits  the  footwall  of  that 
ledge  somewhere  in  the  neighborhood  of  the  cross- 
cut and  the  main  tunnel  is  run  on  the  footwall. 
When  I  came  to  the  cross-cut  leading  into  the  Hornet 
Discovery  I  observed  that  the  material  next  to  the 
tunnel  in  the  cross-cut  is  solid  ledge.  This  I  deter- 
mined [140]  from  my  knowledge  in  mining  oper- 
ations in  that  district.  The  material  is  solid  and 
you  could  not  pick  it  down  in  spots  from;  the  bottom 
but  you  could  from  the  sides  which  have  a  distance 
of  three  or  four  feet.  It  was  a  little  lower  grade.  I 
cleaned  off  the  bottom  of  the  cross-cut  at  several 
points.  Among  others  at  that  point  where  the  cross- 
cut leaves  the  tunnel.  According  to  my  statement 
the  change  from  the  broken  up  material  to  the  solid 
ledge  occurs  right  at  the  bottom,  and  proceeding  to- 
wards the  Hornet  Discovery,  it  is  practically  the 
same  material  all  the  way.  I  might  add  that  a  por- 
tion of  it  is  shipping  ore.  I  determined  that  from 
my  knowledge  of  ore  in  that  district.  I  mean  that 
broken  footwall  in  the  tunnel  there  is  a  well-defined 
vein  of  ore.  In  the  back  of  the  tunnel  I  should  judge 
there  are  between  two  and  two  and  one-half  feet  of 
ore  shown.  The  back  of  the  tunnel  is  standing  solid 
where  this  ore  shows  over  the  timber.     I  believe  to 
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the  underhand  stope  or  opening  there,  which  has 
been  spoken  of  as  the  Mullins  winze ;  further  in  than 
that  I  do  not  remember.  The  openings  there  appar- 
ently would  show  that  there  are  three  or  four  feet 
of  ore.  Where  the  ore  has  been  taken  out  through 
the  tunnel  it  shows  there,  a  good  footwall.  There 
appears  to  be  a  hanging-wall  there  but  it  had  been 
broken  into  in  places  showing  ore  beyond  it.  I  wish 
to  state  that  just  from  a  glance  at  this  wall  it  looks 
to  be  a  hanging-wall  but  when  you  get  anywhere 
near  close  to  it  where  you  can  see  it,  it  is  of  solid  ore, 
that  is,  at  every  point  where  I  saw  it  was  broken  into, 
it  is  what  I  would  call  quartz.  Coming  back  to  the 
Hornet  Discovery  cross-cut  which  is  several  feet 
from  the  bottom,  it  was  more  or  less  low  on  account 
of  being  close  to  the  wash  which  lies  upon  it.  As 
'you  proceed  in  the  Hornet  shaft  the  bedrock  slopes 
towards  the  west.  That  material  that  is  broken  up 
is  the  top  of  the  lead.  Right  there  it  is  ledge.  In 
my  opinion  that  is  the  lead  and  that  quartz  is  impreg- 
nated with  copper.  All  [141]  that  is  not  quartz, 
it  is  ledge  matter.  I  would  say  that  the  size  of  the 
cross-cut  being  near  the  surface  would  show  possibly 
one  quantity  of  pay  ore  on  this  ledge  matter.  Some 
of  the  floor  was  covered  with  loose  dirt  or  of  what  I 
saw  of  it  I  would  judge  that  at  least  one-fourth  of 
it  would  be  shipping  ore.  Next  to  the  tunnel  I  saw 
about  two  feet  of  the  floor  of  the  cross-cut  and  where 
it  is  enlarged  at  the"  old  Gulf  Discovery  shaft  is  two 
feet  wide  and  the  full  length  clean  in  to  the  opposite 
side  would  be  a  distance  of  eight  or  ten  feet,  and 
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from  that  point  on  to  the  Hornet  the  largest  part  of 
the  floor  was  practically  visible.  I  picked  it,  I  did 
not  clean  it  out  with  a  shovel  and  I  based  my  state- 
ment that  about  one-fourth  of  that  would  be  pay  ore 
from  what  I  picked  up  from  the  bottom.  There  is 
no  dividing  line  between  what  I  call  the  one-twen- 
tieth pay  ore  and  the  one-fourth  pay  ore.  As  you 
get  clear  to  the  top  of  the  lead  that  your  values  prac- 
tically disappear  to  a  certain  extent  and  that  is  the 
case  here.  I  took  sample  thirty-five  from  the  bot- 
tom of  the  cross-cut  neither  taking  the  best  nor  the 
poorest,  nor  making  an  eifort  to  taking  an  average 
to  have  it  assayed,  merely  to  show  from  my  evidence 
that  there  is  pay  ore  in  there  and  that  it  is  lead.  I 
did  not  aim  to  make  a  fair  exhibit  of  what  was  shown 
in  that  cross-cut  near  the  good  ore,  nor  the  poor  ore, 
nor  the  walls,  nor  the  floor.  I  would  call  Exhibit  35 
shipping  ore.  The  proportions  of  the  material  in  the 
shaft  at  the  point  from  which  this  Exhibit  36  was 
taken,  bears  possibly  one-tenth  of  the  whole.  All 
the  sides  are  somewhat  of  similar  character.  I  do 
not  call  Exhibit  36  lead  matter.  The  balance  of  the 
material  in  those  points  in  the  Hornet  shaft  were  ore 
and  lead  matter  mixed  up  together.  I  would  not 
assign  any  particular  proportion  to  the  ore.  I  took 
Exhibit  37  from  the  bottom  of  the  Hornet  shaft  along 
the  south  side  and  two  or  three  feet  on  the  west  drift. 
It  is  nothing  but  ledge  matter  and  wall  rock.  That 
material  was  in  place  looking  to  me  like  a  wall.  I 
took  possibly  [142]  a  few  inches  in  the  side  of  the 
shaft  to  get  this  Exhibit  37.    I  took  it  possibly  a 
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foot  from  the  bottom  of  the  south  side  of  the  shaft 
to  find  out.  The  walls  are  not  visible  to  any  extent 
upon  that.  They  appear  on  the  west  side  of  the  drift 
being  almost  at  the  bottom  in  the  south  side.  It 
shows  a  broken  wall  in  the  breast  of  that  drift  which 
runs  west  some  ten  or  fifteen  feet  as  near  as  I  can 
remember.  Then  I  went  into  the  lower  cross-cut 
from  the  bottom  of  the  Hornet  shaft  and  went  into 
the  underhand  stope  or  something  of  that  kind  where 
the  ore  was  taken  out.  I  found  the  material  there 
to  be  the  same  as  in  the  upper  cross-cut  there  being 
in  the  neighborhood  of  ten  feet  of  ground  between 
them.  I  liken  the  ore  in  the  two  places  to  the  re- 
spective values, — the  commercial  ore.  The  average 
of  ore  in  the  lower  cross-cut  would  compare  very 
closely  to  the  sides  of  the  cross-cut  in  there  about 
one-twentieth,  not  over.  It  might  be  more  than  that 
on  account  of  the  biggest  part  of  the  ore  that  shows 
in  the  lower  cross-cut  being  of  a  higher  grade  than 
that  above.  The  high-grade  ore  is  in  smaller  and 
more  separate  quantities  than  the  above.  There  has 
not  been  a  rapid  decrease  in  the  quantities  in  the 
floor  of  the  cross-cut  below.  As  a  general  rule,  you 
would  not  expect  the  ore  in  quantity  and  value  all 
through  the  ledge  to  get  better  as  you  go  down.  The 
pay  ore  on  the  lower  cross-cut  is  in  bunches  and 
stratas  and  practically  the  same  as  it  is  in  the  cross- 
cut above.  These  stratas  run  in  different  directions 
in  the  lower  cross-cut.  They  are  a  few  inches  in 
width.  I  did  not  count  the  number  of  stratas  and 
bunches  that  contain  ore  like  Exhibit  38.     As  I  ap- 
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proach  the  stope  from  the  lower  Hornet  cross-cut,  I 
notice  the  tunnel  in  the  lead  in  those  stopes  for  I  cut 
in  through  the  cross-cut  after  I  struck  the  footwall. 
No  portion  of  it  was  in  the  cross-cut,  it  was  beyond 
there — east  of  the  cross-cut.  In  taking  Exhibit  38, 
I  picked  out,  I  should  judge,  the  average  sample  pos- 
sibly of  shipping  [143]  ore  that  shows  in  that 
cross-cut  boundaries.  It  was  merely  to  show  that 
there  was  ore  there  of  commercial  value.  There  is 
some  in  where  this  green  copper  ore  and  Bed  Oxide 
came  from.  I  know  aplite.  I  have  encountered  it 
in  my  mining  operations  in  three  or  four  places.  I 
went  out  to  this  ground  to  prepare  for  testifying  in 
this  case  and  with  the  idea  of  making  a  careful  pre- 
sentation to  this  court.  I  was  out  there  twice  the 
18th  and  19th  of  this  month — December  1911.  After 
my  examination  of  the  Hornet  tunnel  and  that 
ground  there  I  saw  enough  of  the  lead  showing  up 
there  to  show  the  practical  course  of  the  lead  and  I 
thought  there  was  a  well-defined  lead  there. 

Q.  And  if  there  were  some  workings  which  showed 
nothing  of  the  ore  you  would  not  think  it  necessary 
to  see  that  and  you  would  not  take  that  into  account? 

By  General  NOLAN. — We  object  to  that  as  argu- 
mentative. He  could  not  see  anything  below  that, 
that  would  wipe  out  of  existence  anything  that  had 
existed  above. 

A.  There  was  nothing  deeper  that  I  got  to,  that 
would  give  me  any  information  on  that  lead. 

('Witness  continuing:)  I  saw  the  timnel  and  dump 
marked  37   on  Exhibit  1,   but  I  did  not  go   into 
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it.  I  would  run  into  tunnel  No.  34  above  if  it  would 
run  east  far  enough,  but  I  do  not  know  how  far  it 
went.  Mr.  Mason  was  with  me  the  first  afternoon 
I  was  there  and  asked  me  to  look  at  the  Hornet  tun- 
nel. He  did  not  ask  me  to  examine  tunnel  37,  and 
its  connected  workings. 

Eedirect  Examination. 
(By  General  NOLAN.) 

I  said  that  it  was  my  understanding  in  connection 
with  the  examination  that  was  made  out  there  that 
the  controversy  as  to  the  southerly  lead  depended 
upon  whether  there  was  any  lead  in  the  cross-cut  or 
in  the  Hornet  shaft  and  I  made  my  examination  for 
the  purpose  of  determining  whether  that  was  the 
case  or  not.  As  to  that  fissure  and  the  lead  [144] 
in  the  south  drift  from  the  Hornet  discovery  as  you 
go  through  the  lower  cross-cut  and  come  to  the  under- 
hand respectively,  which  the  openings  that  have  been 
worked  cut  from  there  to  the  tunnel  above,  it  shows 
a  streak  of  ore  or  a  fissure  running  into  the  hanging- 
wall  with  shipping  ore  in  it.  It  might  be  a  fault,  it 
might  be  a  streak  or  it  might  be  a  tunnel  running  into 
the  hanging-wall  quite  a  distance  northerly  and 
southerly.  In  my  opinion,  the  existence  of  the  ore 
body  that  I  discovered  there  is  not  due  to  the  exist- 
ence of  that  fissure  although  the  fissure  that  shows 
in  there  might  have  a  tendency  to  make  the  lead 
west  of  it  a  lower  grade  than  which  shows  in  the 
hanging-wall  east  of  it.  Apparently  there  is  a  sep- 
aration where  the  fissure  occurs  of  the  values  of  the 
lead  in  my  mind,  and  assuming  the  existence  of  a 
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fissure  there,  it  does  not  tend  to  change  my  judgment 
as  to  the  course  of  this  lead  easterly  and  westerly 
which  I  saw  in  the  Hornet  discovery  and  in  the  cross- 
cut w'here  it  does  not  change,  but  continues  within 
the  f  ootwall  which  shows  at  that  point  running  east- 
erly and  westerly.  That  dike  that  I  spoke  of  in  the 
Bullwhacker  has  no  connection  with  this  southerly 
lead.  That  dike  runs  in  a  northerly  and  southerly 
direction  quite  a  distance  east  of  any  of  this  ground 
and  runs  to  a  point  south  of  the  Birtha  and  then 
takes  a  northerly  and  southerly  course  from  that 
through  the  Sarsfield,  and  I  do  not  know  how  much 
farther  it  has  been  discovered  there  on  the  top  of  the 
mountain.  Aside  from  the  dike  in  this  Bullwhacker 
there  was  a  fissure  lead  whose  course  was  easterly 
and  westerly — sl  well-defined  east  and  west  lead. 
There  is  no  lead  running  north  and  south  in  the  Bull- 
whacker. It  is  a  dike.  There  is  no  lead  independ- 
ent of  that  dike.  When  I  spoke  of  a  lead  on  the 
Boillwhacker  having  a  course  northerly  and  south- 
erly I  had  reference  to  this  dike.  I  first  found  this 
vein  on  the  Bullwhacker  that  had  an  easterly  and 
westerly  course  in  this  dike.  As  to  its  continuity, 
affected  by  the  dike,  will  say  that  I  did  not  follow  it 
going  [145]  through  the  hanging-wall  of  the  dike 
as  my  raise  in  the  hanging-wall  was  low-grade  ore — 
but  I  followed  it  for  91  feet  from  the  shaft  I  worked 
east,  that  was  running  across  the  dike.  I  followed  it 
for  91  feet,  imtil  I  hit  the  wall  of  the  dike  and  fol- 
lowed it  for  quite  a  distance  on  east  toward  the  foot- 
wall  of  the  dike  without  any  break  or  interruption 
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whatever.  I  have  stated  in  my  evidence  that  this 
northerly  lead  shows  three  feet  of  ore  but  with  only 
one  wall,  there  is  no  place  in  my  mind  that  I  exam- 
ined a  northerly  lead  where  I  could  determine  the 
width  of  the  ore  because  there  is  no  place  that  shows 
the  two  sides  at  the  same  time.  It  is  my  experience 
that  leads  generally  have  a  uniform  width  and  they 
bulge  out  and  narrow  up  in  their  course. 

Recross-examination. 
(By  Judge  BOURQUIN.) 

I  do  not  consider  it  a  guess  from  my  observation 
to  say  that  it  is  the  same  vein  when  the  vein  is  not 
followed  over  from  one  wall  to  another  separated  by 
distances  about  fifty  feet,  and  I  do  not  know  the 
width  of  the  vein  and  some  of  those  holes  I  cannot  see 
the  strike  of  the  vein.  Take  it  in  this  camp,  it  is  not 
unusual  to  find  several  small  veins  in  width  about 
forty  or  fifty  feet  in  that  country.  I  spoke  of  a  fis- 
sure which  left  the  stratas  at  the  end  of  the  lower 
Hornet  cross-cut  and  runs  south.  It  shows  on  the 
wall  there  and  there  is  not  work  enough  done  on  it 
for  any  man  to  say  that  it  disappeared.  You  cannot 
see  into  the  ground.  It  runs  back  in  the  wall  and 
you  cannot  see  it  there.  It  is  between  ten  and  twelve 
inches  in  width  according  to  my  recollection.  After 
it  proceeds  on  its  course  it  should  never  strike  the 
Hornet  discovery  shaft.  It  might  be  a  fault,  appar- 
ently it  has  shifted  the  position  of  the  vein  and  the 
strike  slightly.  It  has  made  the  vein — ^the  pay  ore — 
of  a  far  greater  width  going  east,  than  it  is  west. 
The  footwall  has  got,  apparently,  no  connection  with 
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the  fault  anyway  in  shape  or  form  that  is  noticeable. 
It  does  not  [146]  cross  the  footwall.  I  could  not 
say  that  the  fissure  or  fault  occurred  after  the  vein 
formed.  It  is  impossible  for  me  to  tell.  In  a  fissure 
or  a  fault  goes  a  vein.  It  is  evident  that  the  fissure 
was  created  last. 

[Testimony  of  H.  J.  Mason,  for  Defendants.] 
[147]     H.  J.  MASON,  a  witness  duly  called  and 
sworn  on  behalf  of  the  defendants,  testifies  as  fol- 
lows: 

Direct  Examination. 
(By  General  NOLAN.) 

My  name  is  H.  J.  Mason.  I  lived  in  Silver  Bow 
County,  Montana,  in  the  latter  part  of  1889  until 
May  of  1906.  I  then  left  the  State.  I  have  been 
absent  there  since,  excepting  during  February  and 
March,  1909.  I  have  followed  the  business  of 
mining  and  smelting.  I  have  worked  in  mines  as 
an  ordinary  miner  and  I  have  prospected.  My  min- 
ing experiences  began  I  think  in  1891.  I  began  min- 
ing here  in  Butte.  I  worked  in  the  St.  Lawrence 
and  West  Colusa  and  I  have  helped  sink  two  or  three 
shafts.  I  first  became  acquainted  with  the  ground  in 
controversy — the  Butte  &  Boston  Placer — in  April, 
1891.  My  brother,  Louis  Mason,  was  working  out 
there  at  that  time — had  men  working  out  there  when 
they  were  sinking  shafts.  I  remember  of  three  dif- 
ferent trips  out  to  that  ground  starting  the  first  of 
May,  1891,  until  the  10th  of  May,  1891.  Grant  Pore, 
Ely  Rae,  Ab  Hudson,  and  my  brother  George  Mason 
were  working  there.     I  made  the  first  visit  after  they 
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discovered  ore.  When  I  went  upon  the  ground  in 
the  first  place  I  knew  of  the  existence  of  two  quartz 
locations  on  the  ground  there  known  as  the  Pleasant 
View  and  Point  Pleasant,  locations.  With  refer- 
ence to  the  two  leads — northerly  and  southerly — I 
noticed  a  shaft  probably  twenty  feet  deep  on  the 
northerly  edge  of  the  land  on  this  northerly  lead  so 
called.  The  other  was  a  shaft  probably  a  little 
deeper  on  the  south  side  of  the  ground  near  the  south 
line.  There  were  three  shafts  on  the  ground  when  I 
first  visited  it  that  I  know  of.  There  might  have 
been  more,  but  I  know  there  were  three.  One  was 
on  the  northerly  lead  and  one  exposed  ore  on  the 
southerly  lead.  I  did  not  notice  any  ore  in  the  other, 
it  was  far  down  the  hill.  I  noticed  that  that  shaft 
that  I  saw  there  in  1891  was  still  in  existence  when 
I  was  out  there  yesterday.  It  [148]  was  in  an 
advanced  condition  yesterday  from  what  it  was  when 
I  saw  it  before.  It  has  timbered  up.  When  I  was 
on  the  ground  in  1891,  the  men  were  working  this 
lower  shaft  at  the  lower  part  of  the  ground.  There 
was  nobody  working  on  this  shaft  on  the  northerly 
lead  when  I  was  there  the  first  time.  There  is  quite 
a  little  dump  around  that  shaft  and  it  was  of  such 
proportions  that  any  person  going  upon  the  ground 
and  using  his  eyes  could  readily  see  it.  In  that  shaft 
I  saw  green  copper  ore,  red  oxide  of  copper,  and 
copper  and  such  rock  as  could  be  caUed  lead  matter. 
There  was  quartz  running  along  the  bottom  of  the 
shaft  and  likewise  on  the  west  and  east  sides.     I  did 
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not  see  in  the  shaft  what  I  would  call  a  lead,  it  was 

lead  matter. 

Q.  And  what  would  you  say  as  to  whether  or  not  a 
reasonable  mining  man  with  that  lead  exposed  in  that 
shaft  there,  and  with  this  commercial  ore  in  sight 
would  be  justified  in  locating  that  ground  as  mining 
ground,  and  spending  his  money  in  development? 

By  Mr.  SHELTON.— Let  the  record  show  an  ob- 
jection before  the  answer  upon  the  ground  that  it  is 
immaterial.        A.  He  would. 

The  WITNESS.— The  material  that  I  saw  there 
was  mineralized,  copper.  As  to  the  discoloration  or 
coloring  of  the  rock,  what  I  saw  at  that  place  there 
was  green  copper  and  reddish  iron  color.  The  face 
of  the  material  was  quartz.  Coming  to  the  south  lead 
I  saw  men  working  just  a  little  below,  further  down 
the  hill,  west  of  the  Hornet  shaft.  The  Hornet  shaft 
was  in  existence  at  the  time,  that  is  prior  to  May  11, 
1891.  There  were  two  men  working  at  that  shaft  at 
that  time.  There  was  considerable  of  a  dump  at  that 
chaft  and  on  it  I  saw  evidence  of  mineralization  in 
the  form  of  copper  ore,  quartz,  red  stain,  and  iron 
quartz.  At  that  time  I  went  down  in  the  Hornet  dis- 
covery for  the  purpose  of  determining  whether  there 
was  a  lead  exposed  and  I  saw  what  I  could  call  a  lead 
on  the  north  side  of  the  shaft  near  the  bottom  and 
also  on  the  west  and  east  sides  of  the  shaft.  At  that 
time  the  shaft  was  down  18  or  20  feet.  Noticeable 
characteristics  of  the  lead  or  the  matter  that  I  saw 
there  was  the  green  copper  and  the  red  oxide  of  cop- 
per.    There  was  also  some  sacks  of  ore  that  they  had 
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sacked  up  laying  on  the  [149]  dump  and  also  ore 
scattered  over  the  dump  that  they  had  not  taken  out. 
I  examined  the  ore  in  the  sacks  to  determine  if  it 
werfi  merchantable  and  found  that  it  was  very  good 
ore — commercial  ore.  Those  sacks  were  plainly  vis- 
ible to  anybody  who  wanted  to  see  them.  They  were 
lying  on  top  of  the  dump. 

Q.  And  what  would  you  say  as  to  whether  a  reason- 
able mining  man  with  that  lead  exposed  at  that  shaft 
there  and  with  this  commercial  ore  in  sight  there 
would  be  justified  in  locating  that  ground  as  mining 
ground  and  spending  money  in  its  development? 

By  Mr.  SHELTON.— Objected  to  on  the  ground 
that  it  is  immaterial.        A.  He  would. 

("Witness  continuing:)  The  way  that  I  am  able  to 
fix  the  time  when  I  made  those  observations  as  being 
prior  to  May  11, 1891,  is  that  Mr.  Rae  was  going  home 
and  he  wanted  to  go  home  and  I  went  out  there  while 
I  was  working  in  the  Parrot  smelter,  and  that  was 
between  the  first  and  the  tenth  of  May.  He  went 
home  later  on  in  May.  When  I  was  out  there  yes- 
terday I  was  down  in  this  Hornet  discovery  and 
found  that  its  present  condition  differed  from  its  con- 
dition in  1891  in  that  there  has  been  a  cross-cut  out 
of  the  tunnel  northerly  from  this  Hornet  shaft.  That 
was  not  there  in  1891.  Also  this  tunnel  known  as  No. 
34  was  run  after  1891, — likewise  tunnel  No.  31. 
There  is  a  cross-cut  running  to  the  north  in  that  tun- 
nel about  35  feet  from  the  mouth.  It  gets  a  well- 
defined  lead  in  the  north  raise  in  the  tunnel  which 
contains  in  my  judgment,  commercial  ore — I  made 
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an  examination  of  the  material  in  the  cross-cut  ex- 
tending from  tunnel  No.  34  and  found  what  I  call 
a  lead,  the  greater  portion  of  which  is  commercial 
ore.  I  saw  the  northerly  lead  again  probably  thirty 
feet  from  where  this  cross-cut  branches  off  from  the 
tunnel.  It  cuts  through  the  lead  and  exposes  it.  I 
found  there  what  I  consider  a  footwall.  I  also  no- 
ticed it  at  the  breast  of  the  tunnel.  There  [150] 
are  two  little  cross-cuts  that  run  off  to  the  north  from 
this  timbered  shaft  which  I  believe  they  call  the  Rab- 
bit shaft  and  I  noticed  the  lead  in  that  also.  Com- 
ing back  to  the  southerly  lead  I  found  evidence  of 
its  existence  other  than  in  the  cross-cut  in  the  tunnel 
further  in  the  tunnel,  which  connects  the  shaft  with 
the  tunnel.  I  also  found  evidence  of  what  might  be 
called  a  footwall  in  the  tunnel  further  on  near  the 
breast.    I  did  not  go  into  the  winze. 

Cross-examination. 
(By  Mr.  SHELTON.) 

I  had  been  in  Butte  a  little  over  a  year  before  I 
went  out  to  the  ground  in  1891.  During  that  time 
I  had  been  working  at  the  Anaconda  mine  and  the 
Parrot  smelter.  Before  coming  to  Butte  I  lived  in 
Indiana  about  eight  or  nine  years  and  during  that 
time  I  had  experience  in  driving  tunnels  and  work- 
ing rock  for  water  and  gas  mains.  I  shoveled, 
drilled,  and  blasted  and  run  a  car  some  while  work- 
ing at  the  Anaconda  mine.  I  simply  worked  for 
wages  in  the  Anaconda  mine.  At  the  Parrot  smelter 
I  worked  in  the  matte  furnace-room,  the  reverbera- 
tory  furnace-room.    My  first  visit  to  this  ground  in 
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controversy  was  between  the  first  and  tenth  of  May, 
1891,  after  they  had  begun  work  there.  I  made  one 
visit  before  that  time.  I  fix  the  date  of  my  visit,  my 
second  visit,  between  the  first  and  tenth  of  May,  1891, 
by  the  fact  that  there  was  a  man  working  there  by 
the  name  of  Rae  that  I  wanted  to  see  and  he  had  said 
that  he  wanted  to  go  home,  but  I  wanted  to  see  him 
before  that  time.  Also  wanted  to  see  the  ground  my- 
self after  they  had  discovered  this  ore.  I  do  not 
understand  tliat  there  is  any  particular  purpose  in 
fixing  my  visit  before  the  tenth  of  May,  1891.  I  have 
never  been  told  that  the  date  of  the  application  for 
that  patent  of  this  ground  was  May  11,  1891.  I  tes- 
tified in  a  case  once  before  concerning  matters  that 
are  involving  this  case.  I  took  an  interest  in  min- 
ing but  I  was  not  [151]  interested  in  the  ground 
in  controversy.  I  was  interested  in  veins  and  the 
observation  of  veins.  Ely  Eae  and  Grant  Pore  were 
working  with  the  windlass  and  a  bucket  on  this  shaft 
below  the  Hornet  shaft.  At  that  time  they  had  a 
hole  there  about  18  feet  deep.  One  was  windlass- 
ing  the  dirt  up  and  one  was  taking  the  dirt  and  put- 
ting it  into  the  bucket.  I  did  notice  a  vein  in  that 
shaft  nor  could  I  say  whether  or  not  bedrock  was 
exposed  for  I  did  not  go  down.  I  went  down  into 
what  we  call  the  Hornet  Discovery  in  the  bucket  on 
a  rope.  There  was  a  windlass  there.  The  shaft  at 
that  time  to  the  best  of  my  knowledge,  was  about 
twenty  feet  deep.  I  do  not  know  how  far  the  shaft 
was  down  in  bedrock.  They  had  there  what  I  would 
call  a  vein.     I  do  not  remember  whether  I  saw  any 
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walls  or  not.  I  did  not  pay  any  particular  attention 
to  that  at  that  time.  I  was  looking  at  the  ore  and 
digging  it  out.  The  nature  of  the  material  that  I 
saw  there  was  quartz,  copper  ore,  and  decomposed 
lead  matter.  The  quartz  and  ore  were  running 
across  the  north  side  of  the  shaft  and  a  little  west 
of  the  shaft  near  the  north  side.  It  occurs  on  the 
west  side  and  also  on  the  east  side.  It  was  below 
bedrock,  I  suppose,  and  in  the  rock.  I  could,  not  say 
as  to  the  width  of  this  ore.  There  was  some  Red 
Oxide  of  copper  and  green  copper  ore  in  it.  I  know 
where  both  those  shafts  were  and  I  was  able  to  locate 
them  when  I  was  out  there  the  other  day.  When  I 
first  visited  the  ground,  prior  to  May  10th,  1801,  that 
northerly  shaft  was  about  twenty  feet  deep.  I  do 
not  remember  whether  there  was  a  windlass  there  or 
not.  I  do  not  think  anybody  was  working  there  at 
that  time,  the  shaft  was  not  timbered  nor  was  there 
a  cross-cut.  There  was  a  vein  there  disclosing  green 
ore  and  Red  Oxide  of  copper.  I  saw  that  in  the 
bottom  of  the  shaft  and  scattered  through  it.  I  ex- 
amined that  shaft  again  yesterday  but  I  could  not  say 
whether  the  same  green  oxide  is  there  or  not  for  the 
[152]  shaft  has  been  timbered.  I  could  not  see  the 
walls  of  the  shaft  nor  could  I  see  the  bottom,  it  is 
sunk  deeper.  I  went  into  the  cross-cut  that  runs 
northward  from  that  shaft.  There  is  a  lead  in  that 
cross-cut  I  do  not  know  just  how  wide  it  is.  I  simply 
picked  the  ore  out  and  looked  at  it  and  examined  the 
lead.  I  do  not  know  whether  that  is  the  same  lead 
exposed  there  in  1891  or  not.     The  ore  that  I  saw 
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there  in  1891  must  have  been  in  bedrock.     The  rock 
was  in  place — solid,  hard  rock.    There  were  no  indi- 
cations at  that  time  of  a  wall,  nor  anything  of  that 
kind,  just  this  rock  in  place.     They  were  taking  it 
out.    It  was  not  stained  rock  in  the  country,  it  was 
copper  ore.     If  you  find  a  piece  of  ore  in  the  rock 
that  does  not  necessarily  make  a  lead.     That  is   lot 
the  case  in  the  Hornet  shaft,  there  is  a  lead,  I  saw  it. 
Tunnels  31  and  34  were  not  run  in  1891.     The  thing 
that  directed  my  attention  to  the  timbered  shaft  was 
the  fact  that  there  was  ore  there— copper  ore.     There 
was  copper  ore  at  this  other  shaft  at  the  south  side. 
I  do  not  remember  whether  there  was  an  ore  vein 
there  in  any  other  place  there  or  not,  it  has  been  so 
long  since  I  saw  it.     I  visited  tunnel  No.  34  yester- 
day and  found  a  lead  there.     I  went  in  as  far  as  the 
breast  of  the  tunnel.     From  the  tunnel  I  passed  from 
the   cross-cut   over   towards   the   Hornet   shaft.     I 
found  in  the  tunnel  what  I  would  call  the  footwall, 
east  of  the  cross-cut  that  runs  to  the  Hornet  shaft, 
what  we  would  call  a  wall.     I  think  the   tunnel  is 
north  of  the  vein  if  it  is  off  of  the  vein.    I  was  stat- 
ing that  this,  in  my  estimation  was  the  footwall  that 
so  dipped  that  it  ran  across  the  tunnel  as  it  came 
up.     In  all   leads  that  I  have   worked  in   carrying 
copper  ore  you  will  find  more  or  less  ore  back  of  the 
footwall  and  above  the  hanging-wall.     This  partic- 
ular tunnel  might  have  been  run  to  the  north  of  the 
footwall   and  they  would  still  get  extra  good   ore. 
They  may  have  taken  ore  outside  of  the  vein.     As  I 
stated  before,  the  tunnel  was  supposed  to  be  run 
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vertically.  The  lead  dips.  It  could  dip  across  this 
tunnel.  [153]  They  could  take  the  ore  out  and  yet 
be  in  the  lead  and  yet  the  f ootwall  show  on  the  south 
side  of  the  tunnel.  The  material  in  that  cross-cut 
is  such  as  you  will  find  in  all  copper  leads.  There  is 
richer  ore, — first,  second,  and  third-class  ore — the 
same  vein  matter.  By  that  I  mean  something  that 
won't  pay  to  ship — something  that  we  call  waste. 
The  color  of  the  material  is  green  copper,  Red  Oxide 
of  copper,  iron  stained  quartz,  what  I  would  call  soft 
granite  and  vein  matter.  I  think  there  is  bedrock 
in  that  cross-cut.  The  material  on  either  side  is  well 
broken  up  like  it  is  in  most  all  leads.  I  have  seen 
bedrock  two  thousand  feet  below  the  surface,  broken 
up  just  as  badly.  Whether  it  was  due  to  a  fault  or 
some  other  cause  I  do  not  know,  it  was  put  here  be- 
fore I  was.  In  the  face  of  the  wall  in  that  cross-cut 
there  is  green  ore,  Red  Oxide  of  copper — a  great  deal 
of  it.  I  noticed  several  pieces  of  Red  Oxide  streak- 
ing in  with  copper  ore.  The  f  ootwall  that  I  noticed 
was  east  of  this  cross-cut  and  west.  I  could  not  say 
how  far  as  I  did  not  see  it.  When  I  said  that  they 
must  have  had  two  walls  in  the  Hornet  shaft  I  had 
in  mind  the  fact  that  every  lead  has  two  walls.  I 
could  not  say  that  they  had  a  lead  in  the  Hornet  shaft 
No.  9,  but  they  had  ore  in  place.  There  might  have 
been  quartz  mining  around  in  the  vicinity  but  none 
that  I  know  of  1891.  When  I  said  that  I  saw  the 
ground  that  was  shown,  would  justify  exploitation 
and  development,  I  referred  to  May,  1891.  I  do  not 
take  into  consideration  the  fact  that  since  1891  the 
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Pittsmont  has  developed  a  mine  a  few  100  yards  south 
of  this  ground.  I  disregard  that  entirely.  When 
I  say  that  the  ground  would  justify  exploiting  and 
developing  I  mean  that  I  would  like  to  have  had  a 
lease  on  it  and  I  would  have  spent  my  money  there. 
I  would  have  spent  money  on  the  Hornet  shaft  and 
also  on  this  one  near  the  north  side  that  is  timbered 
at  the  present  time.  I  would  have  spent  money  on 
either  one. 

[154]     Eedirect  Examination. 
(By  General  NOLAN.) 

Q.  Now,  then,  what,  if  anything,  do  you  know 
about  the  operations  of  any  placer  mines  in  the  neigh- 
borhood of  Butte? 

By  Judge  BOURQUIN. — Objected  to  as  immate- 
rial. 

A.  I  know  of  none  whatever. 

Q.  And  what,  if  anything,  do  you  know  of  any 
placer  mining  operations  being  carried  on  on  this 
ground,  the  Butte  &  Boston  Placer? 

By  Judge  BOURQUIN.— Like  objection. 

A.  I  never  knew  of  any  at  all. 

Q.  How  close  to  this  ground  in  controversy,  the 
Butte  &  Boston  Placer,  have  you  known  of  any  placer 
mining  operations  being  carried  on  ? 

By  Judge  BOURQUIN. — Objected  to  as  immate- 
rial. 

A.  Not  within  two  miles. 

Q.  And  in  what  direction  from  this  ground? 

By  Judge  BOURQUIN.— Like  objection. 

A.  West  and  northwest. 
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Q.  In  that  region  of  the  country  over  there,  have 
you  known  of  any  placer  mining  operations  being 
carried  on,  north  and  south  of  Silver  Bow  Creek,  or 
west? 

By  Judge  BOURQiUIN.— Like  objection. 

A.  Not  south  and  west,  but  north  and  west  of 
Silver  Bow  Creek. 

Q.  And  the  nearest  you  say  to  this  ground  was 
about  two  miles? 

By  Judge  BOURQUIN.— Like  objection. 

A.  I  said  judging  right  back  of  Walkerville  and 
in  that  direction  there  is  about  two  miles,  and  that  is 
the  closest  point  I  ever  knew  of  placer  mining  opera- 
tions. 

The  WITNESS. — I  was  asked  about  the  workings 
of  my  mind,  how  it  was  I  could  remember  some  things 
and  do  not  remember  others.  It  is  my  experience 
that  some  facts  stand  out  prominently  and  I  remem- 
ber them  distinctly,  others  I  forget  entirely.  On  the 
surface  of  the  ground  over  there,  I  can  keep  in  mind 
the  points  of  the  compass,  north,  south,  east  and  west, 
but  when  I  go  down  through  a  tunnel  that  winds 
around  a  little,  it  will  mislead  anybody.  Now  this 
tunnel  has  its  openings  towards  the  west.  As  you 
go  through  the  tunnel  the  north  side  would  be  on  your 
left  and  that  is  going  into  the  mouth  of  the  tunnel. 
I  observed  this  footwall  on  the  right-hand  side.  On 
the  right-hand  side  beyond  this  cross-cut  quite  a  dis- 
tance I  do  not  remember  how  far.  There  is  quite  a 
streak  of  formation  exposed  there  that  would  sug- 
gest that  it  is  a  wall.     I  saw  lots  of  stuff  like  Defend- 
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ants'  Exhibit  36  in  the  Hornet  shaft  in  1891.  There 
was  also  lots  of  it  on  the  dump  there.  The  ore  that 
was  in  the  sacks  was  richer  than  this.  This  Exhibit 
33  is  a  good  sample  of  what  I  saw  in  shaft  No.  9  in 
1891.  That  is  what  I  would  call  lead  matter.  It  was 
in  place  in  the  rock,  I  picked  it  loose.  I  said  that  I 
would  be  willing  to  spend  my  money  on  shaft  No.  9 
because  of  the  ore  disclosed  there  in  1891,  and  had  I 
procured  a  lease  I  would  have  run  the  cross-cut  both 
ways  from  that  shaft.  In  the  light  of  my  experience 
I  do  not  think  I  would  have  had  to  run  but  a  very 
short  distance  until  I  would  strike  this  lead. 

By  Judge  BOUEQiUIN.— Object  to  that  last  state- 
ment as  a  mere  [155]  guess  on  the  part  of  the 
witness,  speculative,  incompetent  and  immaterial. 

Eecross-examination. 
(By  Mr.  SHELTON.) 

I  suppose  that  ore  would  be  visible  in  that  tim- 
bered shaft  at  the  present  time  if  you  would  take  the 
timber  down  and  look  for  it.  The  cross-cut  that  is 
there  now  to  the  north  disclosed  a  lead  and  also  what 
I  would  call  a  wall.  I  knew  the  lead  when  I  came 
to  it  there  in  the  cross-cut  to  the  north.  There  is  a 
rich  body  of  ore  there.  There  must  be  a  foot  or  a 
hanging-wall  there  somewheres  by  this  rich  body  of 
ore — I  do  not  say  there  is  a  wall  there  because  I  did 
not  see  it  in  the  cross-cut.  It  is  not  my  judgment 
that  there  is  any  possibility  of  this  ore  having  been 
formed  by  circulation  of  the  water  from  this  lead 
which  you  say  is  disclosed  in  the  cross-cut.  I  did  not 
see  any  of  this  any  place  on  the  ground  above  the  bed- 


194  Louis  Mason  et  al.  vs. 

(Testimony  of  H.  J.  Mason.) 

rock  except  what  has  been  taken  out  of  the  shaft. 
I  saw  float,  quartz  and  copper  oxide  that  had  been 
taken  up  from  the  ground.  I  have  had  experience 
in  placer  mining  but  had  had  none  prior  to  1891.  I 
took  a  gold  pan  and  washed  out  three  pans  of  the 
earth  there.  I  got  my  sample  from  a  hole  in  the 
ground  there  and  I  cannot  say  whether  I  took  them 
from  one  hole  or  not.  The  hole  was  probably  eight 
or  ten  feet  deep.  I  do  not  know  whether  it  was  in 
bedrock  or  not.  In  1891  there  was  a  ditch  that 
passed  along  the  upper  part  of  this  ground.  There 
was  no  water  in  it  for  any  purpose  that  I  remember 
after  I  came  to  Montana.  I  do  not  know  whether 
there  was  any  water  available  for  it  at  that  time. 

Redirect  Examination. 
(By  General  NOLAN.) 

I  do  not  know  of  any  placer  mining  operations  be- 
ing carried  on  on  the  Pittsmont  ground  or  on  any 
other  ground  adjacent  to  this  ground  in  controversy 
so  that  if  it  was  located  as  placer  ground  [156]  no 
placer  mining  operation  that  I  ever  saw  were  carried 
on. 

Q.  And  in  the  light  of  the  test  that  you  made  on 
this  ground  in  controversy  as  to  its  possessing  placer 
gold,  what  would  you  say  as  to  whether  the  ground 
in  your  judgment  has  any  value  for  placer  mining 
purposes  ? 

By  Mr.  SHELTON. — Objected  to  as  immaterial, 
and  for  the  further  reason  that  from  the  test  testified 
to  by  the  witness  it  would  be  absolutely  insufficient 
upon  which  to  base  an  opinion. 
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By  General  NOLAN. — This  evidence  is  not  intro- 
duced for  the  purpose  of  assailing  the  patent,  but  to 
show  the  ground  having  a  valuation  of  twenty-five 
or  thirty-five  thousand  dollars,  that  its  value  does 
not  rest  upon  any  placer  gold  it  may  contain,  but  that 
it  is  valuable  by  reason  of  the  quartz  leads  that  exist 
there. 

A.  None  whatever.  I  do  not  believe  that  it  has 
any  value  for  agricultural  purposes,  farming  or  town 
purposes. 

By  Judge  BOURQIJIN, — Like  objection  and  im- 
material. 

(Witness  continuing:)  I  do  not  know  of  any 
value  this  ground  possesses  for  anything  save 
quartz  mining.  I  have  found  material  like  Defend- 
ants' Exhibit  33  in  leads.  I  do  not  say  that  there 
was  not  a  lead  in  that  shaft  through  there.  I  would 
not  have  called  it  a  lead  yet  it  might  have  been  a  lead. 
I  had  not  had  any  experiences  in  mining  at  that  time 
that  I  have  now  and  I  would  not  have  called  that  a 
lead  there.  Utilizing  the  experience  I  have  obtained 
since  then  and  having  in  mind  the  samples  I  found 
there  in  1891 1  would  say  that  that  material  is  a  lead 
or  joining  a  lead. 

[Testimony  of  Samuel  T.  Jones,  for  Defendants.] 
[157]     SAMUEL   T.   JONES,    duly   called   and 
sworn  on  behalf  of  the  defendants,  testifies  as  fol- 
lows : 

Direct  Examination. 
(By  General  NOLAN.) 
My  name  is  Samuel  T.  Jones.     I  live  in  the  city 
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of  Butte  where  I  have  lived  for  twenty-three  or  four 
years.  During  these  24  years  I  have  worked  at  a 
good  many  different  things — ^worked  in  the  smelter 
awhile,  carpentry  and  mining.  The  first  work  I  did 
after  going  to  Butte  was  work  in  the  smelter.  I  con- 
tinued at  that  for  something  like  ten  years.  After 
that  I  did  some  mining  on  the  mines  here  in  Butte, 
also  prospected  some  of  them  myself  over  in  Jeffer- 
son County  and  around  Silver  Bow  County.  I  at 
once  became  acquainted  with  the  ores  in  Butte  and 
their  peculiarities  about  the  year  1891.  I  was  hand- 
ling a  good  deal  of  copper  ore  at  the  Parrot  smelter. 
My  acquaintanceship  with  copper  ore  was  such  that 
I  could  tell  whether  a  piece  of  rock  contained  evi- 
dence of  copper  or  copper  ore.  There  are  different 
colors  indicated  in  copper  and  I  have  an  acquaint- 
ance with  what  is  known  as  Oxide  of  copper  and 
sulphite  of  copper.  I  was  acquainted  with  Mr. 
Mason  before  he  came  west.  The  first  that  I  knew 
of  his  working  upon  this  ground  in  controversy  was 
in  1891.  I  happened  to  get  acquainted  with  it,  be- 
cause Mr.  Mason  was  having  some  work  done  on  the 
ground  and  one  or  two  of  my  room  mates  were  work- 
ing for  him  and  I  had  no  steady  job  just  at  that  time 
arid  I  would  go  out  once  in  a  while  during  the  day — 
for  a  walk  out.  I  was  first  on  the  ground  prior  to  the 
11th  of  May,  1891.  There  was  work  being  done  there 
at  that  time.  I  testified  in  those  proceedings  in  the 
year  1900.  There  were  two  or  three  openings  upon 
that  ground  before  the  first  of  May,  1891.  I  think 
about  three   shafts  were   being  sunk  at  that  time. 
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These  shafts  were  sunk  on  what  has  been  referred 
to  as  the  north  lead.  I  believe  that  there  was  one 
shaft  being  sunk  on  the  southerly  lead  known  as  the 
Hornet  discovery  [158]  lead  down  beyond  the 
west  side  of  the  ground  to  Pleasant  View.  There 
were  men  working  on  the  ground  about  the  first  of 
May  when  I  was  down  there.  Grant  Pore  and  Ely 
Rae  were  sinking  the  shaft  on  the  southerly  lead 
when  I  first  made  my  trip  to  the  ground  about  the 
first  of  May.  I  think  probably  that  they  sunk  what 
is  known  as  the  Hornet  discovery  shaft.  I  went  out 
there  pretty  nearly  every  day  for  three  or  four  days. 
I  was  not  there  when  they  quit  work.  North  of  each 
other  those  shafts  were  mostly  in  an  easterly  direc- 
tion—southeasterly and  northwesterly.  'Speaking  in 
the  light  of  the  knowledge  I  now  have,  I  would  say 
that  the  rock  on  the  dump  at  that  time  was  min- 
eralized rock.  I  went  down  into  the  so-called  Hornet 
discovery  and  saw  evidence  of  a  lead  there.  It  was 
good-looking  copper  ore  to  me.  They  had  some  ore 
sacked  up  on  the  dump  on  the  Hornet  discovery  and 
in  the  light  of  my  present  knowledge  of  ore  I  would 
say  that  the  ore  in  the  sacks  was  conunercial  ore. 
This  ore  was  there  in  those  sacks  prior  to  May  11th, 
1891.  Speaking  of  my  recent  visit  to  the  ground 
I  have  been  in  four  or  five  of  the  shafts  that  now  ex- 
ist on  the  north  lead,  also  the  tunnel.  In  my  judg- 
ment there  is  disclosed  in  those  openings  what  I 
would  call  a  lead,  but  not  anything  that  I  could  call 
walls.  In  this  tunnel  on  the  north  lead  I  found  a 
ledge  of  ore  exposed  to  view  for  a  distance  of  thirty 


198  Louis  Mason  et  al.  vs. 

(Testimony  of  Samuel  T.  Jones.) 
or  forty  feet.  The  strike  of  the  lead  as  disclosed  in 
the  tunnel  as  I  stated  before  was  in  a  kind  of  south- 
eastern direction  and  northwesterly.  In  my  judg- 
ment the  ore  disclosed  in  tunnel  there  is  commercial 
ore.  In  my  judgment  the  lead  that  I  saw  in  the 
shafts  and  in  the  tunnel  is  one  and  the  same  lead. 
The  ledge  in  the  Rabbit  claim  is  not  the  same  ledge 
disclosed  in  the  Hornet  shaft.  I  found  evidence  of  a 
lead  in  the  Hornet  tunnel.  I  examined  the  cross-cut 
from  the  Hornet  tunnel  and  the  Hornet  shaft  and 
went  some  distance  up  from  the  bottom.  I  also  ex- 
amined the  cross-cut  or  the  drift  from  the  bottom  of 
the  [159]  Hornet  shaft  running  in  a  northeast- 
erly direction.  There  is  ledge  matter  between  the 
Hornet  tunnel  and  the  Hornet  shaft  on  this  upper 
cross-cut.  All  that  matter  is  not  commercial  ore,  it 
would  be  by  sorting  it.  That  has  to  be  done  with  all 
the  ore  here  in  Butte  with  which  I  have  had  exper- 
ience. , 

Cross-examination. 
(By  Judge  BOURQUIN.) 

Speaking  of  directions  there,  this  tunnel  No.  31, 
the  Butte  &  London  would  be  in  a  northerly  direc- 
tion, the  Montgomery  Hoist  would  be  south,  and  the 
Hornet  Discovery  would  be  a  little  east  from  south. 
In  these  openings  on  the  north  lead  I  did  not  see 
what  I  would  pronounce  a  wall.  These  openings  are 
in  a  comparatively  regular  course  or  direct  line  one 
from  another.  Those  openings  are  from  fifty  to  one 
hundred  feet  apart  and  I  believe  that  they  are  so 
close  together  that  they  are  on  the  same  lead.    I  also 
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tMnk  it  is  the  same  lead,  from  following  this  ledge 
in  the  tunnel  about  fifty  feet.    You   can  probably 
find  some  ore  on  both  sides  of  the  tunnel  through- 
out its  length,  but  the  main  body  is  on  the  north  side 
of  the  tunnel.     It  runs  clear  across  the  shaft  on  tne 
bottom  of  the  tunnel.     It  does  not  run  clear  across 
the  back  of  the  tunnel.     There  appears  to  be  some 
on  the  north  side.     In  the  openings  west  of  the  tun- 
nel-northwest of  tunnel  31,  on  the  same   lead-i 
saw  in  them  some  good  looking  ore  of    a  greemsh 
color,  the  same  as  was  in  the  tunnel.     In  the  two  or 
three  shafts  north  and  west  of  tunnel  31,  on  the  north 
lead  I  saw  what  I  would  call  merchantable  copper 
ore      I  have  never  been  approached  nor  has  it  been 
mentioned  to  me  that  May  11th,  1891,  is  the  vital  date 
of  this  case.     I  went  to  work  at  the  Parrot  sme  ter 
on  the  nth  of  May,  1891.     Since  then  I  have  worked 
in  the  Tramway  mine,  the  Rarus  and  the  Sunnyside. 
Prior  to  May  11th,  1891,  when  I  went  to  work  at  this 
Parrot  I  was  helping  a  man  run  one  of  those  steam 
^ood  saws.    I  do  not  remember  the  day  I  started  to 
work  at  either  the     [160]     Tramway,  Rarus  or  the 
Sunnyside  mine.     There  was  a  shaft  near  the  west 
side  of  the  ground  in  controversy  when  I  first  went 
there   in  May,  1891,  down   towards  the   Pittsmont 
fence.     There  was  no  work  being  done  on  it  at  that 
time.     At  that  time  two  men  by  the  name  of  Pore  and 
Rae,  were  working  about  four  or  five  hundred  feet 
east' of  that.     I  should  call  it  east.    I  think  that  is 
the  shaft  they  call  the  Hornet  Discovery.    It  might 
not  have  been  the  discovery  at  that  time,  but  I  think 
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that  is  what  they  call  it  now.  After  May,  1891,  I 
was  probably  not  out  on  that  ground  for  a  year  or 
two.  Since  then  I  have  been  doing  a  lot  of  work  out 
there  off  and  on  different  years  for  Mason.  There 
are  quite  a  good  many  shafts  around  what  they  call 
the  Hornet  Discovery,  and  I  distinguish  the  shaft 
that  they  were  working  on  in  May,  1801,  from  the 
others,  because  I  have  been  noticing  the  shafts  being 
dug  before  and  since,  and  so  on.  After  I  went  to 
work  on  the  Parrot  in  May,  1891,  I  did  not  go  back 
to  the  ground  at  all.  At  that  time  I  was  rooming 
with  Mr.  Eae.  He  did  not  work  over  there  long  after 
I  went  to  work  at  the  Parrot.  He  worked  some  at 
the  Parrot  smelter  after  he  quit  along  the  ground  in 
controversy,  but  I  could  not  tell  how  long.  I  do  not 
know  when  he  quit  working  on  the  ground  in  contro- 
versy and  went  to  work  at  the  smelter.  I  do  not 
know  how  long  it  was  after  I  commenced  working  at 
the  smelter  that  he  started  in.  It  might  be  some- 
thing like  two  weeks.  I  last  examined  the  ground  in 
controversy  something  like  two  and  one-half  or  two 
weeks  ago.  The  last  time  I  saw  the  Hornet  shaft  in 
May,  1891,  I  think  it  was  about  sixteen  feet  deep. 
It  might  have  been  about  four  days  before  I  went  to 
work  at  the  Parrot  smelter,  that  I  last  saw  that  shaft. 
I  think  a  man  by  the  name  of  Hudson  worked  with 
Pore  and  Rae  at  the  time  I  was  out  there.  They 
were  working  at  the  Hornet  Discovery  some  of  the 
time  I  was  out  there,  but  not  all  the  time.  I  an- 
swered on  direct  examination  that  the  first  time  I 
went  out  on  the  ground  in  controversy     [161]     was 
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somewhere  from  May  2  to  May  10th,  1891,  as  that 
is  about  as  near  as  I  can  come  to  it.  I  visited 
the  Hornet  shaft  when  they  first  started  in.  That 
was  the  first  time  I  went  out  when  Mason  had  just 
started  in.  He  started  digging  it  himself.  I  was 
there  when  he  first  put  a  pick  around.  Pore  and  Rae 
at  that  time  were  rustling  around  for  work,  but 
they  were  not  on  the  ground.  I  think  it  was  not  more 
than  two  days  after  that,  before  we  began  working 
there.  I  think  they  went  down  about  fourteen  or 
fifteen  feet  in  the  Hornet  shaft  the  last  time  I  saw  it 
in  May,  1891.  I  could  not  say  whether  they  got 
into  bedrock ;  the  last  time  I  was  there  they  had  just 
struck  this  ore.  It  was  running  on  the  north  side. 
I  did  not  see  the  wall.  It  was  about  eighteen  inches 
or  two  feet  high  and  about  twelve  or  fourteen  inches 
wide  on  the  top.  It  run  clear  across  the  length  of 
the  Hornet  shaft  from  the  east  to  the  west  side.  The 
ore  disclosed  there  was  green  ore — copper  ore.  I 
went  down  in  and  looked  at  it.  The  best  of  the  ma- 
terial in  the  shaft  is  what  I  would  call  ledge  matter. 
There  might  have  been  a  little  granite  in  it ;  I  do  not 
think  there  was  much  granite  in  it  at  all.  I  saw  no 
wall  or  ledge  that  was  exposed  on  the  north  side  of 
the  shaft.  I  did  not  notice  how  deep  the  ledge  was 
at  the  commencement  of  the  bedrock  at  that  time, 
nor  have  I  since.  They  had  a  windlass  up  at  that 
time.  They  were  picking  and  shoveling.  This  ore 
looked  like  good  ore  to  me.  It  was  quartz.  I  think 
there  was  some  copper  oxide  in  it.  I  can  recollect 
they  had  some,  but  I  do  not  recollect  how  much.     I 
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do  not  think  Mr.  Mason  worked  over  two  days  at  the 
Hornet  shaft  after  he  started  it.  I  never  went  out 
with  Mason  again.  I  think  it  was  two  or  three  days 
after  I  went  out  with  Mason,  that  I  went  out  and  saw 
Eae  and  Pore  at  work.  I  think  there  was  another 
opening  near  the  Hornet  shaft  the  time  I  was  out 
there  in  1891,  which  I  think  was  east.  I  did  not  see 
anyone  working  out  there.  It  was  at  that  time,  prob- 
ably six  or  eight  feet  deep.  It  had  been  [162] 
dug  deeper  and  washed  in.  It  looked  to  be  old  work- 
ings, as  I  could  not  see  what  was  in  it.  I  think  that 
I  continued  to  room  with  Eae  until  he  went  east  in 
1891.  We  were  not  on  the  same  job  at  the  smelter. 
He  worked  in  the  reverberatory  and  matte  furnaces. 
I  think  that  was  after  he  quit  working  with  Mason 
to  the  best  of  my  recollection.  I  do  not  remember 
when  he  went  east.  Mr.  Hudson  and  Mr.  Williams 
were  also  rooming  with  us  at  that  time.  I  am  not 
any  relation  of  Mr.  Mason.  I  knew  him  in  Indiana. 
We  run  together  a  good  deal  when  we  were  young. 

Redirect  Examination. 
(By  General  NiOLAN.) 

I  think  that  Mr.  Rae  roomed  with  me  all  the  time 
that  he  was  here  in  Butte.  I  would  not  swear  that 
he  worked  at  the  smelter  after  he  quit  working  for 
Mason.  To  my  knowledge  he  was  only  working  on 
the  ground  in  controversy  for  only  a  short  time. 
This  opening  in  that  westerly  portion  of  this  ground, 
which  we  were  discussing,  was  an  old  opening  at  that 
time.  I  did  not  see  anybody  working  in  that  hole. 
This  hole  was  partly  filled  up,  I  think  it  was  on  the 
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Pleasant  View  ground.  I  think  it  was  about  twenty 
feet  east  of  tlie  Hornet  shaft.  I  was  not  back  to  that 
ground  for  a  year  or  so  for  the  early  portion  of  May, 
1891.  Since  that  time  I  have  worked  there  different 
times  doing  representation  work. 

iQ.  During  all  those  years  you  were  upon  the 
ground  and  during  all  the  time  you  were  there  did 
you  know  of  any  placer  mining  being  carried  on 
there  ? 

By  Judge  BOUKQUHST. — Objected  to  as  incompe- 
tent and  immaterial  and  not  recross-examination. 

A.  No,  sir.     I  never  knew  of  any. 

[163]  Q.  As  it  would  appear  to  you  as  a  miner 
without  having  this  expert  knowledge,  I  will  ask  you 
whether  or  not  the  ledge  matter  or  lead  was  of  such 
a  character  in  each  one  of  those  leads  as  to  justify 
you  as  a  mining  man — a  reasonable  mining  man — in 
locating  the  ground  and  working  it  with  the  expecta- 
tion of  developing  a  mine  *? 

By  Judge  BOUBQ'UIN.— Objected  to  as  incompe- 
tent in  that  it  is  vague  and  indefinite.  What  lead 
and  what  opening  is  not  specifically  pointed  out,  and 
it  is  impossible  to  determine  whether  the  witness  is 
asked  about  the  exposure  in  1891  or  what  has  been 
disclosed  in  Tunnel  31  and  other  workings. 

A.  I  would. 

Recross-examination. 
(By  Judge  BOURQUIN.) 

The  WITNESS.— I  did  not  see  any  mine  worked 
to  the  east  of  the  ground  in  controversy  in  May,  1891, 
nor  did  I  see  any  shaft  when  there  at  that  time,  in- 
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Sicating  working  a  mine.     I  did  know  a  mine  in  the 
Butte  district  from  the  ground   in    controversy  in 
May,  1891. 

By  General  NOLAN. — We  object  to  the  foregoing 
as  not  a  proper  examination  and  we  further  object  to 
this  line  of  inquiry  without  specifically  interposing 
an  objection  to  each  question,  as  not  being  proper  ex- 
amination. 

The  WITNESS.— I  base  my  opinion  that  the 
ground  in  controversy  would  justify  location  and 
development  at  that  time  from  the  showings  in  the 
different  shafts  upon  the  northerly  and  southerly 
lead. 

[Testimony  of  Ernest  Watson,  for  Defendants.] 
[164]     EENEST    WATSON,   duly   called    and 
sworn  on  behalf  of  the  defendants,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  General  NOLAN.) 

My  name  is  Ernest  Watson,  and  I  am  a  mining 
engineer.  I  took  the  mining  course  at  the  University 
of  Utah — graduated — taking  mineralogy  and  geology 
and  all  the  studies  in  mining  engineering.  Aside 
from  that,  I  have  actually  worked  in  the  mines,  and 
am  doing  so  at  present.  I  worked  in  the  mines  in 
Park  City,  Utah,  and  here  in  Butte.  I  took  a  course 
in  the  economics  of  geology  and  areal  geology.  I 
worked  in  the  Speculator  mine  here  in  ore  that  con- 
tains copper  values.  I  made  an  examination  of  the 
ground  in  controversy  from  the  15th  to  the  17th  and 
from  the  19th — to  two  or  three  days  later  in  Decern- 
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ber,  1911.  Last  visit  I  made  to  this  ground  was 
yesterday.  I  am  acquainted  with  this  ground  in 
controversy,  the  Butte  &  Bioston  Placer.  Speaking 
of  the  character  of  this  surface  and  the  bedrock,  I 
would  say  that  towards  the  east  end  the  bedrock 
comes  to  the  surface,  but  most  of  the  ground  is  cov- 
ered with  wash,  varying  there  from  a  depth  of  noth- 
ing at  the  east  end  to  one  hundred  and  ten  feet  at  the 
west,  and  I  guess  it  would  go  as  high  as  500  feet  near 
the  Pittsmont.  The  surface  of  the  ground  is  a  very 
gentle  slope.  I  made  an  examination  of  the  ground, 
and  as  a  result  of  the  observation  and  examination  I 
made,  I  would  say  that  there  are  two  leads,  at  least 
two.  Por  the  purpose  of  reference  and  identifica- 
tion, I  will  speak  of  them  as  the  northerly  and  the 
southerly  leads.  The  excavations  and  cuts  which 
came  to  my  notice  in  reference  to  the  northerly  lead 
are  tunnel  31,  the  Eabbit  Discovery,  shaft  No.  9,  No. 
1,  No.  2  and  No.  21. 

Q.  At  any  rate,  the  indications  are  that  placer 
mining  operations  were  carried  on  there  or  were  not 
the  indications  that  placer  mining  operations  were 
carried  on  there  ? 

By  Judge  BOURQUIN.-^Objected  to  as  imma- 
terial ;  all  these  like  questions. 

A.  They  were  not. 

The  WITNESS.—Shaft  No.  21  is  a  vertical  tim- 
bered shaft.  It  is  about  110  feet  deep.  I  was  down 
in  that  on  one  occasion.  In  this  shaft,  they  are  not 
so  very  far  below  bedrock  [165]  and  it  is  very 
hard  to  determine  whether  there  is  lead  in  that  shaft 
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or  not.  It  is  more  or  less  of  an  altered  rock  in  that 
shaft,  besides  the  shaft  is  timbered  and  you  cannot 
see — then  there  is  aplite  in  that  shaft.  I  did  not  get 
a  sample  from  that  shaft.  Speaking  of  aplite,  it  is 
a  rock  of  the  granite  family  and  contains  a  quartz 
and  feldspar,  supposed  to  be  lacking  in  mica.  There 
is  more  or  less  snow  on  that  dump  at  the  time  I  was 
there  but  around  the  dump  you  will  find  a  little  green 
stained  rock.  This  shaft  is  timbered  within  twenty- 
five  feet  of  the  bottom.  This  green-stained  rock 
would  give  some  evidence  of  a  mineral  in  the  form 
of  copper — that  is,  not  as  a  metal  but  as  a  mineral — 
carbonate  or  silicite.  As  to  the  character  of  the  rock 
that  is  there — you  could  call  it  granite — ^but  you  may 
call  it  aplite  if  you  wish.  I  also  noticed  that  there 
is  quartz.  Quartz  differs  from  granite  in  that  it  is 
not  feldspar  or  mica  or  horne-blend  or  material  of 
that  sort.  You  are  likely  to  find  quartz  in  the  case 
of  vein  material.  The  total  length  of  tunnel  No.  31 
would  probably  be  twenty-five  feet.  There  are  two 
cross-cuts  shown  there,  one  going  north  and  one  going 
south.  The  tunnel  is  projected  further  after  you 
leave  those  cross-cuts  and  in  its  projected  course 
there  is  an  offshoot  to  the  south.  In  the  north  cross- 
cut there  is  a  good  showing  for  a  lead^ — there  is  a  lead. 
You  encounter  this  about  twenty  feet  from  the  point 
of  departure  from  the  tunnel  proper.  I  noticed  that 
the  cross-cut  had  been  driven  about  six  and  one-half 
feet  further  than  it  was  when  I  was  there  the  first 
time.  The  additional  cut  shows  ore  nearly  the  whole 
length.     That  is,  streaks  of  ore  right  up  to  the  face. 
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Speaking  from  its  appearance  and  from  my  knowl- 
edge of  its  value,  I  would  say  that  it  is  commercial 
ore.  I  have  a  sample  from  there  that  assays  10 
9/10%  copper  for  one  foot,  that  is  the  footwall  for 
one  foot  wide.  There  is  a  footwall  shown  there  and 
I  would  not  say  there  is  a  hanging-wall  because  the 
face  is  in  ore  yet.  I  obtained  [166]  a  sample  for 
this  assay.  I  have  a  rock-mining  pick  or  sampler's 
pick,  and  I  also  have  a  sort  of  a  bag  arranged  where 
I  pick  a  little  off  each  portion  of  the  vein.  So  I  cut 
across  one  inch  or  two  all  the  way  across,  so  this 
sample  is  accurate.  The  width  of  the  material  from 
which  I  obtained  this  sample  was  a  foot  wide  at  that 
place.  After  I  obtained  this  sample  I  took  it  to  Mr. 
Hocking.  He  is  the  assayer  at  the  Rombauer  firm 
and  had  it  assayed.  It  was  marked  No.  13  when  I 
turned  it  over  to  him  and  in  due  course  of  time  I  got 
a  return.  He  is  engaged  in  the  business  of  assaying. 
I  have  one  sample  here  aside  from  the  one  I  had  as- 
sayed. This  sample  I  have  in  my  hand  was  obtained 
within  that  one  foot  streak  which  I  assayed.  I  would 
call  that  chrysocolla  with  some  carbonate  or  mala- 
chite in  it.  That  is  the  material  that  you  encounter 
in  the  oxidized  zone  of  copper  leads.  You  might  say 
that  it  has  a  granite  base.  That  sample  is  rich  in 
copper  ore.     It  will  go  about  ten  per  cent  copper. 

By  General  NOLAN. — ^We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  it  Defendants' 
Exhibit  No.  40. 

(Witness  continuing:)   I  made  a  further  exam- 
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ination  of  the  material  in  that  cross-cut  to  the 
north  in  that  tunnel.  It  is  now  &/2  feet  further  in 
than  it  was  then,  that  is  measured  yesterday  about 
noon.  I  did  not  take  a  sample  of  the  material  dis- 
closed in  the  new  work,  but  its  character  would  com- 
pare favorably  with  the  sample  that  I  took  before. 
I  would  say  that  the  footwall  is  continuous  in  that 
cut  as  I  saw  it  to  the  end  of  the  cut,  that  is,  it  is  not 
one  solid  body,  but  it  is  more  or  less  broken  up,  you 
know,  with  stringers  of  ore.  I  would  say  that  in  its 
entirety  it  is  lead  matter.  The  entire  lead  shown, 
probably  assays  very  little  less  than  10  per  cent. 
The  entire  body  as  it  exists  there  in  that  cut  I  think 
is  commercial  ore.  Judging  from  the  appearance  of 
the  lead  there  it  has  a  strike  of  northwest  and  south- 
east. Its  dip  is  toward  the  north  at  that  point. 
After  leaving  the  cross-cut  I  [167]  went  into  the 
tunnel  there  to  a  point  33  feet  from  the  mouth  of 
this  cross-cut  to  where  the  lead  shows  again  on  the 
side  of  the  tunnel.  I  sampled  there  and  had  it  as- 
sayed. There  a  lead  was  cut  by  the  tunnel  going  in 
and  it  cut  into  the  footwall  where  the  footwall  was 
shown  in  the  back.  The  hanging-wall  was  not  shown. 
There  was  ore  all  over  the  north  side  of  the  tunnel. 
The  thickness  of  the  ore  was  exposed  there  so  that 
you  could  get  at  it.  It  was  one  foot  thick,  that  is 
where  I  took  my  sample  for  the  assay.  But  the  ore 
beyond  that  was  thickest  where  you  could  not  get 
into  it  without  doing  some  work.  The  wall  was  more 
or  less  discernable.  I  took  the  sample  to  Mr.  Hock- 
ing to  have  it  assayed.    It  went  2  2/10  per  cent  cop- 
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per.  I  obtained  the  sample  assayed  the  same  as  I 
did  in  the  other  case,  took  all  the  material  right 
across.  I  also  obtained  the  sample  that  I  have  here 
for  the  purpose  of  exhibiting  the  mineralization  of 
the  lead  there  in  the  tunnel.  I  would  call  it  chryso- 
colla.  The  base  would  be  granite,  I  think.  The 
sample  would  go  better  than  2  2/10  per  cent.  This 
black  stuff  that  appears  in  the  sample  would  probably 
be  oxide  of  copper ;  some  of  it  might  be  copper  stain. 
This  piece  would  go  over  five  per  cent  copper. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ant's Exhibit  No.  41. 

(Witness  continuing:)  In  most  cases  the  material 
obtained  from  the  veins  in  the  mines  is  sorted  when 
being  shipped.  In  this  instance  in  obtaining  the 
samples  for  assay  purposes  I  did  not  do  any  sorting 
I  took  everything  in  the  lead.  Proceeding  from  this 
tunnel  No.  31,  the  ore  showed  continuously  on  the 
north  side  and  in  the  bottom  of  the  tunnel  where  it 
is  left,  until  you  get  57  feet  from  this  north  cross- 
cut there  is  a  north  and  south  fault  comes  in  there. 
I  think  that  fault  had  something  to  do  with  the  dis- 
placement of  the  lead.  I  consider  it  more  or  less  as 
a  dip  fault  which  has  thrown  the  vein.  That  is  the 
west  end  of  it,  more  to  [168]  the  south.  In  min- 
ing, the  fault  is  a  fracture  accompanied  by  disloca- 
tion. In  the  absence  of  any  fault  the  lead  is  more 
or  less  regular  in  its  strike.  These  displacements 
sort  of  make  a  lead  jagged,  that  is  if  it  is  between 
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faults,  why  the  strike  will  be  straight,  then  it  would' 
be  jagged  again — that  is  it  makes  a  broken  line  out 
of  a  straight  line.  If  there  is  a  straight  line  streak 
for  certain  distances  and  no  fault  shows,  you  are 
reasonably  certain  that  it  will  follow  that  same 
straight  line.  Going  further  beyond  this  fault  in 
Tunnel  No.  31  until  you  get  to  the  cross-cut  going 
south  here  at  that  point  the  lead  is  in  evidence  again. 
There  is  a  little  projection  next  to  the  face  of  the 
tunnel.  On  the  north  side  opposite  that  south  cross- 
cut, one  could  obtain  a  sample  at  least  2%  feet  wide. 
I  did  not  obtain  any  sample  at  that  point  however. 
The  mineralization  is  very  similar  to  that  shown  fur- 
ther west.  In  the  face  of  the  tunnel  there  is  one 
small  body  of  high-grade  ore  on  the  back.  I  did  not 
get  a  sample  from  that,  I  only  got  the  two  sets  of 
samples.  In  this  cross-cut  I  obtained  another  sam- 
ple for  assaying  and  for  no  other  purposes,  when  it 
was  only  21/^  feet  beyond  the  footwall  streak.  I  got 
an  assayer  to  turn  out  that.  It  only  went  7/10  of 
one  per  cent.  It  is  2%  feet  wide.  After  leaving  this 
tunnel  I  went  to  the  Rabbit  discovery  shaft.  This  is 
a  shaft  eleven  feet  deep  and  at  the  bottom  of  that 
tunnel  a  drift  runs  in  about  three  feet  from  the 
west.  I  found  evidence  of  the  existence  of  a  lead  in 
that  shaft.  I  took  a  sample  of  what  ore  was  shown 
there.  The  strike  was  from  three  to  six  inches  wide. 
It  went  7  1/10  per  cent  and  marked  as  sample  No. 
12.  The  strike  in  that  shaft  was  north  and  had  the 
strike  of  northwest  and  southwest.  The  dip  was 
towards  the  north.     That  was  all  the  lead  that  was 
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visible  in  that  cut.  That  was  the  width  of  the  lead 
as  it  existed  in  that  cut.  Some  work  will  expose 
more  ore  there.  The  drift  runs  to  the  west  showing 
a  streak  of  ore  there  36  inches  wide,  all  good  ore 
that  will  go  as  [169]  high  as  seven  per  cent  cop- 
per. It  is  the  same  vein.  After  leaving  the  Rabbit 
discovery  I  went  to  the  shaft  No.  1,  as  shown  on  De- 
fendant's Exhibit  1.  These  shafts  are  marked  simi- 
larly out  there  on  the  ground.  Shaft  No.  1,  is  a  tim- 
bered shaft  but  21  ft.  deep.  One  set  of  timber  in 
that  shaft.  I  went  down  into  it.  As  to  whether 
there  was  a  lead  in  existence  there  the  rock  in  that 
shaft  is  a  sort  of  disintegrated  altered  granite. 
There  is  a  quartz-bearing  seam  in  there  which  trends 
northwest  and  southeast  that  is  shown — on  the  north 
and  east  sides  of  the  shaft.  The  only  evidence  of 
mineral  there  is  that  it  is  quartz  streaks  as  shown 
elsewhere.  There  is  no  high-grade  rock  shown  in 
that  shaft.  Its  existence  there  in  the  condition  in 
which  it  is  and  presenting  the  evidence  of  min- 
eralization that  it  does,  it  would  suggest  to  me  as  a 
geologist  that  it  is  a  lead.  A  lead  has  a  more  or  less 
metallic  or  metaliferous  mass  differing  materially 
from  the  inclosing  rock.  After  leaving  shaft  No.  1, 
I  visited  shaft  No.  2,  that  is  shown  on  the  map  De- 
fendants' Exhibit  No.  1  and  so  marked.  It  is  about 
fifteen  feet  deep.  The  wash  there  is  about  ten  or 
twelve  feet  deep.  From  the  bottom  of  that  shaft 
there  is  a  fine-grain  rock  exposed  more  or  less  like 
sandstone  in  appearance  but  consisting  chiefly  of 
quartz,  and  feldspar  which  elements,  or  materials  are 
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encountered  in  leads.    It  is  really  more  suggestive 
of  a  lead  than  a  lead  itself.    I  made  further  obser- 
vations for  the  purpose  of  determining  whether  this 
was  a  portion  of  a  lead  or  not.    At  that  tunnel  No. 
31  and  the  other  workings  to  the  north  or  to  the  east 
— that  is  Rabbit  Discovery — and  shaft  No.  9 — would 
give  a  clue  as  to  where  it  was.    I  found  there  was 
on  the  dump  material  similar  to  what  is  found  on  the 
bottom.    I  next  went  to  shaft  No.  9  which  is  a  tim- 
bered shaft  about  forty  feet  deep.    About  twenty- 
five  feet  from  the  surface  there  is  a  cross-cut  going 
north.     The  lead  is  exposed  in  that  cross-cut.     The 
south  side  of  the  lead  would  be  approximately  four 
feet  from     [170]     the  first  timber  within  the  cross- 
cut.    The  lead  has  the  same  strike   northwest  and 
southeast.     The  dip  is  to  the  north  but  there  is  a  fold 
shown  in  the  cross-cut  and  the  top  cross-cut  is  folded 
over  there  towards  the  south.    I  found  several  seams 
all  dipping  to  the  north.     Probably  the  one  towards 
the  south  might  be  taken  as  a  footwall  but  the  hang- 
ing-wall is  not  discernible.    As  to  the  meaning   of 
walls  in  mining  terminology   when  we  have  a  frac- 
ture two  walls  are  formed,  and  the  wall  upon  which 
the  material  apparently  lies  is  termed  a  footwall  and 
the  wall  that  hangs  over  the  body  is  termed  a  hang- 
ing-wall.   Where  the  fracture  or  a  vein  is  wide  it 
is  not  a  very  easy  matter  to  determine  where  the 
walls  are  and  in  replacement  veins  it  is  pretty  hard 
to  tell.    In  the  case  of  a  vein  itself,  there  is  some- 
times what  appears  to  be  a  wall  separating  the  ore 
bodies  in  a  vein  and  you  could  only  tell  by  cross-cut- 
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ting  the  vein  whether  or  not  it  is  the  wall.     In  re- 
placement veins  the  walls  would  be  pretty  hard  to 
discern  because  the  country  rock  or  wall  rock  would 
be  so  altered.    Judging  from  the  exposure  of  the 
lead  in  shaft  No.  9,  I  would  say  that  the   strike  is 
northwest  and  southeast  and  that  the  dip  is  toward 
the  north.     That  ore  from  the  east  side  will  go  as 
high  as  five  per  cent  copper.    After  leaving  shaft  No. 
9,  we  next  went  to  the  Hornet   discovery,  likewise 
went  into  the  Hornet  tunnel.     I  examined  the  ma- 
terial lying  at  the  face  of  it.     I  went  beyond  this 
so  called  Mullins'  winze.    I  likewise  made  an  exami- 
nation of  the  characteristics  of  the  Hornet  shaft  and 
also  of  the  one  running  from  the  bottom   and   also 
some  distance  from  the  bottom.     In  the  Hornet  shaft 
I  found  ore  that  could  go  as  high  as  9i/^  per  cent  cop- 
per.    I  obtained  a  sample  of  the  ore  existing  in  the 
Hornet  shaft  for  the  purpose  of  having  it  assayed. 
T  obtained  one  sample  from  the  Hornet  shaft  seven 
or  eight  feet  from  the  surface  on  the  north  and  the 
sample  was  taken  for  a  distance  of  six  feet  across, 
that     [171]     is  in  a  distance  going  east  and  west. 
That  sample  assayed  3  2/10  per  cent  copper.     This 
sample    was    marked    No.  4.     I  obtained  the  next 
sample  ten  feet  below  that  sample  from  the  west 
side  of  the  shaft  for  an  essay.     The  width,  I  think, 
would  be  from  four  to  ten    inches.     That    sample 
went  91/^  per  cent  copper  and  it  is  marked   No.  5. 
The  sample  was  taken  for  a  width  of  four  feet,  that 
is  a  distance  of  four  feet  but  the  ore  body   would 
average  from  four  to  twelve   inches.    The   sample 
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was  taken  across  the  distance  of  four  feet  and  as- 
sayed 9I/2  per  cent  copper.  Tliis  is  marked  No.  5. 
The  next  sample  was  taken  directly  on  the  bottom 
of  the  shaft  from  the  north  side.  This  sample  was 
taken  for  a  width  or  distance  of  four  feet.  It  was 
an  iron  stained  quartz  material  which  was  a  little 
over  a  foot  thick.  It  assayed  4/10  per  cent  and  is 
marked  No.  6.  The  next  sample  was  taken  from  the 
drift  that  runs  south  or  west — it  really  runs  south- 
west along  the  bottom  in  the  same  kind  of  material 
and  taken  for  a  distance  of  51/0  feet.  That  assayed 
45/100  per  cent  copper  and  is  marked  No.  7.  Going 
back  to  tunnel  No,  31  on  the  northerly  lead,  there  is 
a  cross-cut  running  east  from  the  tunnel.  I  made 
an  examination  of  the  material  in  that.  It  is  an 
altered  granite.  It  is  not  mineralized  like  the  ma- 
terial we  encountered  in  that  cross-cut  running 
northwesterly.  I  next  took  a  sample  in  the  cross- 
cut that  runs  towards  the  north  in  the  Hornet  shaft 
after  the  first  twenty  feet — taken  on  the  east  side. 
All  the  material  for  a  distance  of  twenty  feet  was 
an  average  sample.  It  assayed  85/100  per  cent  and 
is  marked  No.  8.  I  obtained  from  that  cross-cut  a 
sample  for  the  purpose  of  showing  the  mineraliza- 
tion of  the  ore  about  15  feet  from  the  shaft.  It 
is  a  mixture  of  copper  Oxide  and  chrysocolla.  The 
base  would  be  granite.  That  would  go  far  higher 
than  the  sample.  It  would  contain  probably  fifty 
per  cent  copper. 

By  Gen.  NOLAN. — We  desire  to  offer  this  in  evi- 
dence. 
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By  the  EXAMINER.— I  will  mark  this  Defend- 
ants' Exhibit  No.  42.     [172] 

(Witness  continuing:)  You  find  little  stringers 
of  this  rich  material  in  that  portion  of  the  vein  but 
this  rich  material  is  avoided  in  procuring  the  sample 
for  assaying.  I  took  the  next  sample  a  foot  and 
one-half  from  that  cross-cut  from  the  same  side. 
This  last  sample  was  No.  8.  This  foot  and  one-half 
is  No.  9  and  contains  65/100  per  cent  copper.  I  ob- 
tained a  specimen  there  showing  quartz  seams  in 
another  body.  That  was  taken  17  feet  from  the 
shaft  to  a  little  quartz  stringer  through  there. 

By  Gen.  NOLAN. — We  desire  to  offer  this  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  it  Defend- 
ants' Exhibit  No.  43. 

(Witness  continuing:)  There  were  stringers  of 
this  material  running  from  the  lead  having  a  north- 
west and  southeast  trend.  The  next  sample  was 
obtained  thirty  feet  from  the  Hornet  shaft  and  was 
taken  across  the  back  across  the  rich  stringer  2'V2 
feet  wide.  In  this  bottom  cross-cut  at  that  point  it 
would  probably  be  called  a  drift.  I  obtained  that 
sample  for  the  purpose  of  having  it  assayed.  It  is 
marked  No.  10  and  assayed  6  3/10  per  cent  copper. 
I  also  obtained  sample  of  that  material  for  the  pur- 
pose of  showing  the  mineralization  of  the  lead  there. 
I  obtained  three  samples  instead  of  one  because  the 
sample  is  hard  and  is  hard  to  get  up  enough  to  make 
a  showing.  It  is  highly  mineralized.  That  base 
there  would  go  over  fifteen  per  cent  copper.    It  is 
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copper  Oxide  or  chrysocoUa.  I  would  not  say  that 
there  was  any  vein  in  that.  The  second  sample 
there  is  the  same,  ehrysocolla.  You  might  say  the 
vein  shown  there  is  granite.  The  third  is  ehryso- 
colla still.  There  might  be  some  malachite  in  each 
one  of  those.    It  is  green  similar  to  the  other. 

By  Gen.  NO'LA'N. — We  desire  to  offer  this  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants' Exhibit  No.  44. 

(Witness  continuing:)  I  said  that  the  sample  I 
obtained  for  the  purpose  of  having  it  assayed  was 
across  the  back  a  distance  of  21/2  feet  and  the  ma- 
terial in  its  entirety  assayed  6  3/10  per  cent  [173] 
copper.  The  material  on  the  wall  would  assay  that 
much  too,  but  you  cannot  go  into  that.  The  next 
sample  is  taken  in  the  vein  in  the  drift — was  taken 
for  a  width  of  two  feet  across  the  back.  The  sam- 
ple was  taken  ten  feet  from  the  last  one.  It  is 
marked  No.  10  and  assayed  nine  per  cent  copper. 
I  also  obtained  a  sample  there  for  the  purpose  of 
showing  mineralization.  I  have  three  samples,  each 
one  being  slightly  different  from  the  others.  There 
is  more  quartz  in  this  one  marked  1  with  the  pencil 
than  in  the  other  two.  Some  of  the  reddish  stuff  in 
this  sample,  marked  2,  would  be  limonite.  It  is  a 
hydrate  of  iron  oxide.  There  is  plain  oxide  of  cop- 
per in  there  too,  and  the  green  would  be  ehrysocolla 
and  malachite.  The  third  vein  is  a  higher  grade 
than  the  other  two.  It  carries  ehrysocolla  and 
cuprite.     Chrysocolla  is  a  copper  sulphite  contain- 
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ing  water  crystalization. 

By  Gen.  NOLAN. — We  desire  to  offer  this  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  this   Defend- 
ants' Exhibit  45. 

(Witness  continuing:)  We  next  went  to  the  up- 
per cross-cut  which  connects  the  tunnel  with  the 
shaft.  The  first  sample  I  obtained  there  was  taken 
the  first  five  feet  in  the  Hornet  tunnel  on  the  east 
side  going  from  the  Hornet  tunnel.  South  of  the 
Hornet  tunnel  on  the  east  side.  That  sample  as- 
sayed 1  95/100  per  cent  copper,  and  is  marked  No.  1. 
I  also  obtained  a  sample  for  the  purpose  of  exhibit- 
ing it  here.  This  specimen  marked  No.  1  was  taken 
five  feet  south  of  the  Hornet  tunnel  in  the  bottom. 
That  specimen  is  rich  and  is  made  up  from  the  sam- 
ple, it  is  a  rich  stringer  itself,  along  the  bottom.  It 
was  in  a  rich  streak.  It  is  richer  than  the  material 
from  the  assayed  sample  and  is  taken  from  the  bot- 
tom of  the  cross-cut.  In  my  judgment  that  would 
go  twenty  per  cent  copper.  You  find  some  quartz 
m  there.  The  returns  of  this  sample  that  we  assayed 
will  show  the  silicate  contained  in  samples. 

By  Gen.  NOLAN. — ^We  desire  to  offer  this  in  evi- 
dence. 

[174]  By  the  EXAMINER.— I  will  mark  this 
Defendants'  Exhibit  No.  46. 

(Witness  continuing:)  'The  next  sample  was 
taken  for  the  second  two  feet,  that  is  it  would  be  nine 
feet  beyond  the  first  sample  going  closer  to  the 
shaft  on  the  east  side.    I  took  one  sample  for  assay 
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and  one  for  the  purpose  of  showing  the  material. 
That  sample  went  three  per  cent  copper  and  is 
marked  No.  2.  The  sample  showing  the  mineraliza- 
tion would  go  much  higher  than  the  assay,  perhaps 
fifty  per  cent  copper. 

By  General  NOLAN. — We  will  offer  that  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants' Exhibit  No.  47. 

(Witness  continuing:)  The  next  sample  was  ob- 
tained from  the  next  eleven  feet  on  the  west  side 
and  I  went  on  the  west  side  because  there  was  a  filled 
shaft  on  the  other,  next  to  the  shaft.  That  was  the 
]ast  and  that  sample  was  taken  right  from  the  bot- 
tom. It  assayed  2  3/10  per  cent  copper  and  is 
marked  No.  3.  I  also  obtained  a  sample  there  for 
the  purpose  of  showing  the  mineralization  of  the  ma- 
terial. It  was  taken  nineteen  feet  from  the  Hornet 
tunnel  so  it  would  be  within  a  distance  sampled.  It 
is  copper  oxide  or  chrysocolla.  It  is  much  richer  in 
copper  than  the  sample  assayed.  It  would  prob- 
ably go  45  per  cent  copper. 

By  Greneral  NOLAN. — We  will  offer  that  in  evi- 
dence. 

By  the  EXAMINERl— I  will  mark  that  D^efend- 
ants'  Exhibit  No.  48. 

(Witness  continuing:)  The  next  specimen  was 
obtained  from  the  face  of  the  footwall  drift  that  is 
the  Hornet  tunnel  itself,  going  in  the  east.  The 
face  of  the  Hornet  tunnel  itself  beyond  the  MuUins 
winze.     That  sample  was  taken  there  very  close  to 
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the  vein  more  or  less  down  towards  the  bottom.  As 
to  the  appearance  of  the  material  in  the  face  of 
the  tunnel,  why  right  at  the  face,  the  streak  has  all 
worked  down  considerably  but  it  is  from  six  inches 
to  a  foot  wide  there  and  there  is  an  appearance  of  a 
hanging-wall  there.  I  obtained  the  sample  from  a 
streak  six  inches  wide.  It  contains  only  minerals — 
quartz — ^chrysocolla  and  limonite,  land  you  might 
[175]     say  it  had  a  granite  base. 

By  Gen.  NOLA'N. — We  desire  to  offer  this  in  evi- 
dence. 

By  the  EXAMINEE.— I  will  mark  that  Defend- 
ants'  Exhibit  49. 

(Witness  continuing:)  My  next  specimen  was 
obtained  24  feet  west  of  the  tunnel  on  the  south  side 
of  the  winze.  It  contains  chrysocolla,  copper  oxide, 
and  cuprite. 

By  General  NOLAN. — We  desire  to  offer  this  in 
evidence. 

By  the  EXAMINER.— I  will  mark  this  Defend- 
ants' Exhibit  No.  50. 

(Witness  continuing:)  My  next  sample  was  ob- 
tained in  the  tunnel  on  the  north  side,  7^/^  feet  from 
No.  9.  That  sample  is  chiefly  copper  oxide  and 
chrysocolla.  It  is  quite  highly  mineralized.  That 
piece,  in  my  estimation,  runs  about  45  per  cent  cop- 
per. 

By  General  NOLAN. — ^We  will  offer  that  in  evi- 
dence. 

By  the  EXAMINER.— I  will  mark  that  Defend- 
ants' Exhibit  No.  51. 
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(Witness  continuing:)  I  got  one  more  specimen 
whicli  was  taken  thirty-two  feet  west  of  the  cross- 
cut going  to  the  Hornet  shaft  on  the  south  side.  It 
is  a  little  more  altered  than  the  others  and  contains 
chrysocoUa,  copper  oxide  and  a  little  quartz.  You 
might  say  it  has  a  granite  base. 

By  General  NOLAN. — ^We  will  offer  that  in  evi- 
dence. 

By  the  EXAiMINER.— I  will  mark  that  Defend- 
ants' Exhibit  No.  52.  I  will  mark  this  paper  De- 
fendants' Exhibit  58  for  identification. 

(Witness  continuing:)  Defendants'  Exhibit  No. 
58  is  a  return  of  Mr.  Hockings  who  has  assayed  all 
the  samples  I  gave  him,  of  which  I  have  been  testi- 
fying here.  I  did  not  find  any  evidence  of  a  wall 
in  the  Hornet  discovery  shaft  but  in  this  drift  that 
runs  southwest  there  is  a  talcy  seam  which  might 
be  taken  for  a  wall  but  there  would  be  no  more  use 
in  taking  it  for  a  wall  than  in  some  of  the  others. 
The  true  footwall  is  not  shown  there  because  you 
can  get  mineral  out  of  what  is  shown  there  as  a  foot- 
wall  now.  Take  it  from  the  Hornet  discovery  shaft 
in  the  cross-cut  leading  from  the  shaft  to  the  tunnel 
where  I  obtained  the  samples  about  which  [176] 
I  have  testified,  I  would  say  that  that  is  a  lead 
throughout  the  entire  distance.  It  contains  commer- 
cial ore.  There  are  rich  and  poor  streaks  from  a 
distance  of  the  Hornet  shaft  to  the  so-called  foot- 
wall,  about  the  main  filling  in  between  there  is  a 
granite  which  probably  contains  values  due  to  the 
leaching  and  replacement.     The  lead  itself,  in  the 
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tunnel  is  disclosed  for  a  distance  of  perhaps  thirty- 
eight  feet  from  the  portal.  I  don't  think  that  there 
the  hanging  or  footwall  is  disclosed  in  the  Mullins 
tunnel  because  on  both  sides  of  the  Mullins  shaft  on 
the  south  side  there  is  ore  in  the  so-called  wall  and 
just  west  of  there  where  you  could  obtain  good  sam- 
ples on  the  north  side.  I  do  not  think  that  there  is 
a  wall  shown  at  that  point.  Speaking  of  the  north- 
erly lead  to  which  I  have  referred,  I  think  the  open- 
ings there  disclose  one  and  the  same  lead.  In  my 
judgment  the  lead  that  is  disclosed  in  the  Hornet  dis- 
covery is  the  same  lead  that  I  encountered  in  the 
cross-cut  in  the  tunnel.  The  course  of  the  Hornet 
lead  as  disclosed,  is  quite  regular.  I  do  not  think 
that  the  lead  ends  where  it  appears  as  you  enter  the 
tunnel  and  I  am  positive  that  it  does  not  end  at  the 
face  of  the  tunnel  for  the  reason  that  the  ore  is  six 
inches  to  one  foot  wide  right  there  at  the  face.  As 
to  whether  I  would  make  a  distinction  between  ore 
and  lead  matter — if  I  should  take  the  definition  of 
ore  that  it  is  a  mineral  that  could  be  extracted  at  a 
profit — then  I  would,  the  lead  matter  being  a  vein 
filling  of  a  lower  grade  than  ore.  In  my  experience 
as  a  miner  I  do  not  always  find  a  vein  filling  equally 
charged  with  values.  I  was  in  tunnel  36,  this  drift 
going  towards  the  east.  The  first  cross-cut  in  the 
tunnel  shows  that  it  is  an  altered  granite  there  going 
in  these  others  and  continuing  on  in  the  tunnel, 
why  you  would  find  aplite,  and  iron  stained  mate- 
rial which  is  itself  evidence  of  a  vein.  There  is  no 
high  value  there.     Tunnel  35  is  in  wash  nearly  its 
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entire  length.  You  just  do  get  to  bedrock  in  that 
tunnel  which  is  aplite.  I  was  also  [177]  in  a 
shaft  about  80  feet  deep  southwest  of  this  tunnel  No. 
19.  I  think  it  just  goes  to  bedrock.  It  is  timbered 
most  of  the  way  right  to  the  bottom.  There  is  talc 
shown  in  the  bottom  and  there  is  also  an  altered 
granite.  I  have  no  direct  evidence  that  the  material 
shown  in  No.  36  or  material  shown  in  shaft  No. 
19  has  anything  to  do  with  the  lead  I  encountered 
in  the  Hornet  discovery,  except  that  you  get  some 
slight  green  color  out  of  shaft  No.  19.  That,  in  my 
judgment,  why  it  is  pretty  near  the  vein  matter 
right  along  from  those  tunnels. 

Cross-examination. 
(By  Mr.  SHELTON.) 

I  am  24  years  of  age  and  graduated  last  June  from 
the  State  School  of  Mines  in  Utah,  and  before  I  en- 
tered the  School  of  Mines  I  had  had  practical  ex- 
perience in  mining.  I  lived  in  Park  City,  Utah, 
which  is  a  mining  section,  but  is  different  from  the 
Butte  district,  the  ore  that  is  mined  there  is  practi- 
cally lead  and  silver.  As  a  rule,  the  veins  are  dif- 
ferent from  the  veins  here ;  however,  there  are  fissure 
veins  there  just  as  there  are  here.  After  graduating 
I  took  a  position  as  a  practical  miner;  I  have  worked 
in  the  Butte  district  twenty-nine  months  before 
graduating  from  the  School  of  Mines  in  Utah.  I 
worked  in  the  Speculator  mine.  My  work  there  gave 
me  a  direct  knowledge  of  the  mining  industry.  It 
did  not  call  upon  me  to  make  use  of  my  judgment 
upon  development  work. 
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Q.  When  you  first  undertook  to  determine  the  dif- 
ferent kinds  of  rock,  that  is  to  determine  what  was 
aplite  and  what  was  quartz,  were  you  always  able 
to  determine? 

A.  No,  I  might  be  fooled  yet  on  some  rocks. 

Q.  And  the  longer  you  live  and  the  more  exper- 
ience you  have,  the  better  you  are  able  to  judge,  aren't 
you?        A.  Certainly. 

The  WITNESS.— I  became  acquainted  with  the 
groimd  in  controversy  the  15th  of  December,  1911; 
then,  and  ever  since,  the  ground  has  been  contin- 
uously covered  with  snow,  so  that  I  only  saw  the 
surface  of  the  ground  where  it  was  exposed  in  the 
cuts.  About  300  yards  easterly  of  the  Hornet  shaft 
bedrock  comes  to  the  surface.  You  can  find  pieces 
of  float  exposed  on  the  surface  here  and  there.  Float 
is  a  portion  of  the  vein  matter  that  has  been  washed 
down,  been  carried  down  by  the  process  of  erosion. 
It  is  good  evidence  of  a  vein  somewhere  near  there, 
and  if  the  boulders  are  large  and  the  slope  is  gentle, 
the  vein  would  not  be  far  away.  [178]  The  dis- 
tance of  the  vein  from  which  the  float  came,  from 
where  the  float  was  found,  would  be  merely  a  matter 
of  speculation.  I  did  not  find  any  copper  ore  in 
shaft  No.  1  and  No.  2.  In  shaft  No.  1,  I  found  a 
streak  of  quartz  which  runs  from  one-quarter  to  one 
inch  in  width,  which  is  at  the  northwest  and  south- 
east trend. 

Q.  Shaft  No.  9,  you  examined?        A.  Yes,  sir. 

Q.  In  shaft  No.  9  did  you  find  any  vein  except  in 
the  cross-cut  to  the  north  ?        A.  No,  sir. 
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;Q.  Now,  in  shaft  No.  1,  you  examined,  or  rather 
did  you  examine  shaft  No.  1  ?        A.  Yes,  sir. 

Q.  What  is  the  depth  of  that  shaft? 

A.  About  20  feet. 

<5.  Did  you  find  a  material  there  that  you  brought 
in  a  sample  of  ?        A.  No,  sir. 

Q.  You  brought  no  sample  from  that  shaft? 

A.  No,  sir. 

Q.  You  took  no  sample  from  that  shaft  to  have  it 
assayed?        A.  No,  sir. 

Q.  And  you  say  you  did  find  something  in  the 
bottom  of  that  shaft? 

A.  I  said  I  found  a  quartz  seam  that  had  a  north- 
west and  southeast  trend. 

jQ.  A  quartz  seam?        A.  Yes,  sir. 

;Q.  That  is  a  seam  of  quartz?        A.  Yes,  sir. 

Q.  And  when  you  say  it  is  a  seam  you  mean  that 
the  material  around  it  is  of  a  different  character  ? 

A.  Yes,  sir. 

Q.  And  what  was  the  material  in  which  you  found 
the  quartz?        A.  Aplite. 

[179]     Q.  You  found  the  quartz  in  aplite? 

A.  Yes,  sir. 

Q.  How  much  aplite  did  you  find  there  ? 

A.  Well,  I  think  with  the  exception  of  this  one 
seam  of  quartz  it  is  nearly  all  aplite. 

Q.  Nearly  all  aplite?        A.  Yes,  sir. 

Q.  And  what  do  you  mean  by  nearly  all,  do  you 
mean  for  the  entire  bottom  of  the  shaft? 

A.  Yes,  sir. 

Q.  What  is  the  size  of  the  bottom  of  the  shaft; 


Washington-Butte  Mining  Company.        225 

(Testimony  of  Ernest  Watson.) 
what  are  the  dimensions  of  the  shaft? 

A.  Four  by  four,  about  that. 

'Q.  What  is  the  material  on  the  walls  of  the  shaft  ? 

A.  That  is  the  same  up  to  a  considerable  distance. 

Q.  How  far  up. 

A.  At  least  six  or  eight  feet. 

Q.  And  the  depth  of  the  shaft  is  what  ? 

A.  Twenty. 

Q.  And  those  6  feet  up  would  be  14  below  the  sur- 
face?       A.  Yes,  sir. 

Q.  And  above  the  four  feet — and  above  the  six  feet 
what  did  you  find? 

A.  I  think  the  timbering  comes  down  about  that 
far. 

Q.  You  could  not  tell  what  kind  of  walls? 

A.  No,  sir. 

Q.  Did  you  see  any  granite  in  that  shaft — shaft 
No.  1?        A.  Not  as  I  recollect. 

Q.  You  saw  no  granite  ?        A.  No,  sir. 

Q.  How  wide  is  the  streak  of  quartz  there  ? 

A.  Oh,  from  a  quarter  of  an  inch  to  an  inch. 

Q.  In  what  direction  does  it  run  ? 

A.  It  has  a  northwest  and  southeast  trend,  shown 
on  both  sides,  [180]  on  the  east  and  west  sides 
of  the  shaft. 

Q.  How  far  from  the  northwest  corner  did  you  see 
that  streak  ?        A.  From  the  northwest  corner  ? 

Q.  Yes. 

A.  It  would  be  closer  to  the  southwest  corner  than 
to  the  northwest. 

Q.  Closer  to  the  south  side  than  to  the  north  ? 
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A.  Yes,  sir. 

Q.  On  the  east  side  of  the  shaft  how  near  to  the 
southeast  corner  did  you  see  it? 

A.  Quite  close  to  the  southeast  corner. 

Q.  But  how  far  from  the  southwest  corner? 

A.  How  far  from  the  southwest  corner? 

Q.  Yes.        A.  About  a  foot. 

The  WITNESS.— Aplite  is  a  fine-grained  rock  of 
the  granite  family  consisting  chiefly  of  quartz  and 
feldspar.  That  is  one  definition,  and  the  older 
definition  is  that  it  has  muscovite  granite. 

Q.  When  you  are  speaking  of  vein  matter  and 
country  rock,  which  is  it,  vein  matter  or  country 
rock? 

A.  Aplite  is  granite  with  more  or  less  country 
rock. 

Q.  It  is  sometimes  called  white  granite? 

A.  Yes,  sir. 

Q.  And  in  this  district  it  is  often  called  Blue-Bird 
granite?        A.  Yes,  sir. 

Q.  And  it  is  as  distinct  from  vein  matter  as  granite 
is? 

A.  Yes,  sir,  always  holds  the  same  relation  to  the 
vein  as  granite  does. 

Q.  How  does  it  occur — that  is  does  it  occur  as  the 
gray  granite  does,  or  do  you  find  it  principally  in 
dykes  or  in  regularly  shaped  masses  or  intrusions 
into  the  granite  ? 

A.  It  is  in  irregular-shaped  masses. 

Q.  Is  it  ever  found  in  dykes  in  this  district,  or  is 
your  acquaintance  sufficient  to  enable  you  to  say? 


Washington-Butte  Mining  Company.        227 

(Testimony  of  Ernest  Watson.) 

A.  I  have  not  found  it  in  dykes  in  tMs  district ;  I 
would  not  say. 

[181]  (The  witness  further  testified  as  follows:) 
Quartz  is  more  solid  than  aplite,  because  aplite  is 
composed  of  two  minerals.  It  is  a  fine-grained  rock. 
The  structure  of  aplite  and  quartz  is  different,  both 
are  composed  of  crystals.  In  the  aplite  the  crystals 
interlace,  that  is,  both  crystals,  that  is  crystals  of 
feldspar  and  crystals  of  quartz  can  be  discerned. 

Aplite  occurs  in  irregularly-shaped  masses.  I  did 
not  examine  the  samples  that  I  took  with  the  mag- 
nif  ying-glass  to  determine  whether  or  not  the  crystals 
interlace.  I  traced  the  quartz  streak  in  shaft  No.  1 
about  six  feet  up  the  side  of  the  shaft;  above  that 
is  timber.    Defendants'  Exhibit  No.  6  is  aplite. 

iQ.  There  is  no  sign,  of  mineralization  there  is 
there  ? 

A.  You  mean  any  specific  mineralization? 

Q.  Yes,  I  mean  copper  or  silver?  .   .  ■: 

A.  No,  sir. 

Q.  Or  gold  or  lead?        A.  No,  sir. 

The  WITNESS.— Defendants'  Exhibit  No.  5  is 
also  aplite.  It  has  quartz  and  feldspar  and  a  little 
brown-stained  rock  probably  due  to  iron  from  the 
mica.  No.  5  has  a  little  more  mica  than  No.  6. 
These  samples  taken  alone  would  not  indicate  the 
presence  of  a  vein,  speaking  specifically  of  these  sam- 
ples. I  would  not  call  a  quartz  seam  itself  a  vein. 
It  is  not  metalif  erous. 

Q.  But  the  quartz  seam  that  you  speak  of  is  what 
indicates  or  suggests  a  vein?        A.  Yes,  sir. 
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A.  Yes,  sir. 

Q.  On  the  east  side  of  the  shaft  how  near  to  the 
southeast  corner  did  you  see  it? 

A.  Quite  close  to  the  southeast  corner. 

Q.  But  how  far  from  the  southwest  corner? 

A.  How  far  from  the  southwest  corner? 

Q.  Yes.        A.  About  a  foot. 

The  WITNESS. — Aplite  is  a  fine-grained  rock  of 
the  granite  family  consisting  chiefly  of  quartz  and 
feldspar.  That  is  one  definition,  and  the  older 
definition  is  that  it  has  muscovite  granite. 

Q.  When  you  are  speaking  of  vein  matter  and 
country  rock,  which  is  it,  vein  matter  or  country 
rock? 

A.  Aplite  is  granite  with  more  or  less  country 
rock. 

Q.  It  is  sometimes  called  white  granite  ? 

A.  Yes,  sir. 

Q.  And  in  this  district  it  is  often  called  Blue-Bird 
granite?        A.  Yes,  sir. 

Q.  And  it  is  as  distinct  from  vein  matter  as  granite 
is? 

A.  Yes,  sir,  always  holds  the  same  relation  to  the 
vein  as  granite  does. 

Q.  How  does  it  occur — ^that  is  does  it  occur  as  the 
gray  granite  does,  or  do  you  find  it  principally  in 
dykes  or  in  regularly  shaped  masses  or  intrusions 
into  the  granite  ? 

A.  It  is  in  irregular-shaped  masses. 

Q.  Is  it  ever  found  in  dykes  in  this  district,  or  is 
your  acquaintance  sufficient  to  enable  you  to  say? 
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A.  I  have  not  found  it  in  dykes  in  this  district ;  I 
would  not  say. 

[181]  (The  witness  further  testified  as  follows:) 
Quartz  is  more  solid  than  aplite,  because  aplite  is 
composed  of  two  minerals.  It  is  a  fine-grained  rock. 
The  structure  of  aplite  and  quartz  is  different,  both 
are  composed  of  crystals.  In  the  aplite  the  crystals 
interlace,  that  Is,  both  crystals,  that  is  crystals  of 
feldspar  and  crystals  of  quartz  can  be  discerned. 

Aplite  occurs  in  irregularly-shaped  masses.  I  did 
not  examine  the  samples  that  I  took  with  the  mag- 
nif  ying-glass  to  determine  whether  or  not  the  crystals 
interlace.  I  traced  the  quartz  streak  in  shaft  No.  1 
about  six  feet  up  the  side  of  the  shaft;  above  that 
is  timber.    Defendants'  Exhibit  No.  6  is  aplite. 

iQ.  There  is  no  sign,  of  mineralization  there  is 
there  ? 

A.  You  mean  any  specific  mineralization? 

Q.  Yes,  I  mean  copper  or  silver?  ,  : 

A.  No,  sir. 

Q.  Or  gold  or  lead?        A,  No,  sir. 

The  WITNESS.— Defendants'  Exhibit  No.  5  is 
also  aplite.  It  has  quartz  and  feldspar  and  a  little 
brown-stained  rock  probably  due  to  iron  from  the 
mica.  No.  5  has  a  little  more  mica  than  No.  6. 
These  samples  taken  alone  would  not  indicate  the 
presence  of  a  vein,  speaking  specifically  of  these  sam- 
ples. I  would  not  call  a  quartz  seam  itself  a  vein. 
It  is  not  metaliferous. 

Q.  But  the  quartz  seam  that  you  speak  of  is  what 
indicates  or  suggests  a  vein?        A.  Yes,  sir. 
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Q.  And  when  you  say  that  it  suggests  a  vein,  you 
do  not  mean  that  it  is  a  vein  ? 

A.  Not  necessarily  so. 

Q.  You  mean  that  the  presence  of  the  quartz  sug- 
gests that  there  might  be  a  vein  somewhere  in  the 
locality  ?        A.  Yes,  a  good  indication  is  all. 

Q.  It  might  be  either  north  or  south,  or  it  might 
be  some  distance  away? 

[182]     A.  Yes,  sir. 

Q.  And  as  a  matter  of  fact,  quartz  seams  occur  in 
the  granite  at  distances  remote  from  any  vein — that 
is,  any  veins  of  considerable  size  ?        A.  Yes,  sir. 

Q.  You  do  not  call  a  quartz  seam  itself  a  vein,  do 
you  %    Of  course,  that  is  not  a  vein  ? 

A.  Not  necessarily  so ;  no,  sir. 

Q.  Now,  of  course  these  two  shafts  that  you  have 
referred  to,  shafts  numbered  1  and  2,  do  not  show  the 
vein  which  you  testified  concerning  in  the  Tunnel 
No.  31? 

A.  No,  sir — that  is,  you  do  not  find  the  same  ma- 
terial there  that  you  do  in  the  other  places  which  I 
testified  to. 

The  WITNESS. — From  the  new  workings  there  is 
a  vein  about  ten  feet  in  width  exposed  in  Tunnel  No. 
31,  and  the  material  of  the  vein  is  entirely  distinct 
from  these  samples  5  and  6. 

Q.  What  is  disclosed  in  31,  you  call  a  vein  ? 

A.  Yes,  sir. 

Q.  And  what  is  disclosed  in  shafts  1  and  2,  you  do 
not  call  a  vein,  do  you? 

A.  Well,  not  exactly  a  vein,  but  good  indications 
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of  a  vein — that  quartz  seam. 

Q.  That  quartz  seam  you  think  is  a  good  indica- 
tion of  the  proximity  of  a  vein  but  is  something  en- 
tirely distinct  from  the  vein  itself,  that  is  true,  is  it 
not?        A.  Yes,  sir. 

The  WITNESS.— Material  like  these  samples  5 
and  6  form  a  sort  of  filling  in  the  vein.  You  some- 
times find  aplite  within  the  walls  of  the  vein  just  the 
same  as  you  would  granite.  I  call  that  which  is  dis- 
closed in  tunnel  No.  31  a  vein.  The  material  dis- 
closed in  shafts  1  and  2  were  not  called  veins,  but 
good  indications  of  a  vein,  that  quartz  seam  is  en- 
tirely distinct  from  the  vein  itself.  In  tunnel  No. 
31, 1  found  a  vein  in  the  first  cross-cut  running  north 
also  found  it  further  east  of  the  tunnel.  In  the  face 
of  the  tunnel;  away  in — that  is  in  the  main  tunnel 
more  of  the  ore  is  shown  towards  the  south  side. 
There  is  some  question  in  my  mind  whether  the  hang- 
ing-wall is  exposed  near  the  face;  it  [183]  might 
possibly  be.  If  it  is  a  hanging-wall  here,  both  walls 
may  be  exposed.  There  is  a  fault  or  fissure  some- 
where in  the  cross-cut  northerly  of  the  face.  The 
vein  dips  toward  the  north.  The  fault  is  north 
about  vertical.  There  has  been  some  dislocation  on 
the  vein  but  not  to  any  great  extent,  because  that  vein 
shows  again  in  that  cross-cut  going  south.  The 
effect  of  faults  upon  vein  is  sometimes  to  displace 
them  because  the  fault  is  a  f ractual  dislocation.  The 
fault  is  formed  subsequent  to  the  formation  of  the 
vein  in  these  cuts  and  you  have  to  go  into  the 
dynamics  of  the  vein  because  the  force  would  not  be 
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great  enough  to  cause  a  great  dislocation,  for  if 
there  had  been  some  force  to  move  it  here  it  would 
have  moved  further.  The  movement  is  such  that  the 
west  end  is  apparently  moved  to  the  south.  I  think 
there  was  a  vertical  move.  You  see  the  vein  does 
not  dip  at  right  angles,  and  the  movement  could  have 
been  considerable.  I  am  not  well  enough  acquainted 
with  the  ground  to  say  whether  or  not  there  are  any 
faults  traversing  that  ground  in  the  westerly  and 
southerly  direction  west  of  tunnel  No.  31.  If  you 
have  a  normal  gravity  fault — a  vertical  fault — the 
west  side  vein  would  apparently  move  towards  the 
south.  From  my  observation  there  I  cannot  testify 
how  far  west  the  vein  in  tunnel  No.  31  runs ;  whether 
it  goes  in  further  than  the  cross-cut  there.  That  is 
impossible  to  tell  without  further  work.  To  be  en- 
tirely certain  you  would  have  to  uncover  the  vein  in 
its  entire  length,  but  to  give  you  my  opinion  I  would 
say  that  the  vein  extends  further  both  to  the  east  and 
to  the  west.  I  say  that  I  saw  a  vein  in  the  cross-cut 
that  is  at  least  ten  feet  wide.  I  see  no  indications 
of  that  end  pinching  out  and  I  am  reasonably  certain 
it  might  go  on  for  any  distance,  and  also  from  the 
character  of  the  walls. 

Q,  But  is  mere  conjecture? 

A.  That  is  opinion. 

Q.  Mere  conjecture?        A.  Yes. 

Q.  You  cannot  even  give  an  opinion  as  to  where 
the  vein  would  be  found  if  it  continues  to  the  west  ? 

A.  Oh,  yes,  you  could. 

[184]     Q.  Well,  where  would  it  be ?  ...'J 
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A.  Well,  I  would  assume  that  there  were  no  faults. 

Q.  Why  would  you  assume  that  ?        A.  Just  on — 

Q.  From  youi*  knowledge  of  the  district? 

A,  Ko,  sir. 

Q.  If  you — your  knowledge  of  the  district  teaches 
you  that  faults  are  of  very  frequent  occurrence — that 
you  may  expect  faults  ?        A.  Yes,  sir. 

Q.  And  that  if  you  are  simply  guessing  about  it 
you  would  guess  that  there  would  be  some  disloca- 
tion of  the  vein  in  that  space,  would  you  not  ? 

A.  That  would  be  a  reasonable  guess. 

Q.  Tou  would  give  that  as  your  opinion. 

A.  That  there  would  be  more  faulting  to  the  north  ? 

Q.  Yes.        A.  Well,  it  is  too  much  conjecture. 

Q.  Couldn't  venture  an  opinion  either  way? 

A,  Yes.  I  think  there  probably  would  be  a  fault. 

The  WITNESS.— I  did  not  make  the  assays  of 
these  samples  myself,  they  were  made  by  Mr.  Hock- 
ing, and  when  I  was  testifying  concerning  the  assays 
I  was  simply  testifying  concerning  his  returns. 

In  shaft  Number  two  the  wash  is  about  fifteen  feet 
deep  [185]  and  in  No.  1  I  think  it  is  from  twelve 
to  fourteen  feet.  The  bedi'ock  is  discernible  in  the 
back  of  the  north  cross-cut  in  the  tunnel.  The  bot- 
tom of  the  wash  goes  from  the  back  of  the  cross-cut. 
The  rock  there  is  all  picking  ground,  that  is  you  could 
work  it  "uith  a  pick.  The  specimens  that  I  brought 
in  here  do  not  represent  the  most  slightly  mineralized 
rock  but  they  are  a  little  better  than  the  average. 
They  were  not  the  best  I  could  find.  In  taking  my 
samples  for  assaying  I  had  a  semi-circular  sack  ar- 
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ranged  onto  a  ten-incli  iron  ring  with  a  handle  on  it, 
and  I  used  a  prospecting  pick  and  I  aimed  to  get 
a  groove  from  one  to  two  inches  wide  across  the  en- 
tire length  of  the  vein  or  width  of  the  vein,  taking 
hard,  and  soft  and  rich  and  poor  alike.  In  shaft 
No.  9,  the  cross-cut  is  about  twenty-five  feet  below 
the  surface.  The  vein  is  shown  there  in  the  cross- 
cut. The  walls  are  timbered  right  down  to  the  bot- 
tom on  all  except  the  north  side  I  think,  which  I  be- 
lieve is  entirely  exposed.  The  first  seam  in  that 
cross-cut  is  exposed  about  three  feet  from  the  first 
timber.  The  direction  of  the  vein  in  the  cross-cut  is 
northwest  and  southeast.  The  width  of  the  vein  has 
not  been  determined.  If  they  have  any  wall  there, 
I  think  it  is  a  footwall.  The  bottom  of  the  shaft  is 
all  covered  up  there  from  the  material  that  has  slid 
down  and  I  could  not  examine  the  bottom  to  deter- 
mine whether  or  not  there  was  a  vein  there.  You 
would  have  a  pretty  hard  time  judging  anything  back 
of  the  timber  there  through  the  cross-cut  by  candle- 
light. Green  does  not  look  very  green  in  the  dark, 
you  could  not  discern  it  from  black. 

[Testimony  of  Horace  V.  Winchell,  for  Plaintiffs.]' 
[186]     HORACE  V.  WINCHELL,  a  witness  on 
behalf  of  complainants,  being  duly  sworn  and  quali- 
fied, testified  as  follows : 

The  WITNESS.— I  reside  in  Minneapolis,  Minne- 
sota ;  I  lived  in  Butte,  Montana,  from  1898  to  1906. 
I  graduated  at  the  University  of  Michigan  in  1889 
with  the  degree  of  Bachelor  of  Science;  I  have  re- 
ceived no  degree  since.     My  occupation  is  that  of 
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mining  geologist  and  engineer;  I  have  followed  that 
occupation  for  more  than  twenty  years.  I  have  made 
some  study  and  examination  of  the  piece  of  ground 
known  as  the  Butte  and  Boston  placer  recently  and 
several  years  ago.  I  am  unable  to  state  when  I  first 
examined  the  ground,  but  I  have  seen  the  various 
developments  in  progress  upon  this  ground  since 
1900. 

The  EXAiMINER. — Upon  the  request  of  counsel, 
Complainant's  Exhibits  Nos.  14,  15,  16  and  17  will 
be  marked  for  identification. 

The  WITNESS.— The  ground  to  which  I  refer  is 
indicated  on  the  map,  Complainant's  Exhibit  14  for 
Identification.  The  ground  in  controversy  in  this 
case,  I  assmne,  is  bounded  by  the  lines  1  and  2.  The 
ground  in  controversy  in  the  case  is  1,  2,  9,  10  and 
11,  6,  7,  8,  1.  The  boundaries  of  the  Butte  and  Bos- 
ton placer,  as  I  understand  are  indicated  by  the  lines 
1,  2,  3,  4,  5,  6,  7,  8, 1.  The  territory  embraced  in  the 
Butte  and  Boston  placer  has  a  general  similarity  in 
geological  structure  and  contains  the  same  country 
rock  as  that  found  upon  what  is  known  as  the  Butte 
hill,  that  is,  the  portion  of  the  Butte  camp  which  is 
productive  of  copper  ores.  There  are  one  or  two  im- 
portant exceptions,  and  there  is  a  very  great  differ- 
ence in  the  character  and  origin  of  mineralization  of 
the  two  districts.  The  country  rock  at  Butte  is  com- 
monly called  granite.  The  Butte  granite  is  a  com- 
plex, granitic  rock,  more  properly  called  a  monzonite. 
It  contains  as  its  constituent  minerals,  quartz,  lime, 
feldspar  and  potash  feldspar,  two  different  kinds  of 
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feldspar,  called  one  plagiocace,  the  other  orthoclase. 
It  also  contains  minerals,  known  as  the  ferro-mag- 
nesian  minerals,  that  is,  silicates  of  iron  and  mag- 
nesia, commonly  called  mica  and  home  blend  and 
augite.  This  complex  granite  contains  secondary 
minerals,  some  chalcopyrite  and  pyrite,  and  the  cop- 
per in  the  veins  is  believed  to  have  been  derived 
[187]  from  the  chalcopyrite,  cuprite  minerals, 
which  is  disseminated  through  the  entire  mass  of  the 
monzonite,  in  some  places  in  greater  quantities  than 
in  others.  In  addition  to  this  Butte  granite  or 
monzonite  is  what  is  called  by  the  Geological  Survey 
of  the  United  States  at  the  time  of  its  first  examina- 
tion, the  Bluebird  granite.  Its  more  technical  term 
is  aplite.  Aplite,  briefly  defined,  is  micaless  granite, 
that  is,  a  granite  without  important  mica  contents. 
Its  relation  to  the  Butte  granite  is  that  of  a  later 
intrusive.  It  has  come  into  this  granite  in  the  form 
of  dykes.  Its  appearance  is  that  of  a  dense  quartzite, 
and  a  quartzite  is  a  consolidated  sandstone;  conse- 
quently it  is  frequently  difficult  to  distinguish  at 
first  glance  between  a  piece  of  weathered  aplite  and 
a  piece  of  quartzite.  In  origin,  however,  there  is  a 
great  difference,  the  aplite  being,  as  I  have  said,  an 
intrusive  rock,  having  come  into  the  granite  in  a 
molten  condition,  and  quartzite  being  a  consolidated, 
connecting  rock.  A  second  eruptive  which  occurs  in 
dykes,  connecting  both  the  granite  and  the  aplite, 
is  quartz  porphyry,  and  the  quartz  porphyry  has 
played  a  very  important  part  in  the  mineralization 
of  the  veins  of  the  Butte  camp.     It  is  probable  that 
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the  copper  picked  up  from  the  granite  and  brought 
Into  the  veins  by  water  was  either  directly  furnished 
by,  or  whose  circulation  was  stimulated  by  the  quartz 
porphyry  intrusions.  The  aplite  played  no  such 
part,  nor  is  there  any  increase  in  mineralization  in 
the  vicinity  of  the  aplite,  but  the  reverse.  The  aplite 
was  here  when  the  quartz  porphyry  was  intruded, 
and  being  a  micaless  rock  was  more  difficultly  re- 
placed by  the  copper-bearing  solutions,  and  there- 
fore, when  copper  vein  passes  from  granite  through 
and  across  an  important  mass  of  aplite,  the  per- 
centage of  copper  in  the  ore  frequently  materially 
declines.  The  effect  of  this  general  leaching  or  dis- 
solving of  the  copper  from  the  granite  adjacent  to 
the  large  veins  has  produced  upon  that  granite  a  very 
marked  effect.  Thus,  in  cross-cuts  in  the  vicinity 
of  the  large  mines  of  the  Butte  camp,  it  is  common  to 
find  the  f  erro-magnesian  minerals  to  a  very  large  ex- 
tent removed,  dissolved,  the  granite  is  softened,  and 
in  it  has  been  deposited  an  extraordinary  amount  of 
sulphide  of  iron,  or  pyrite.  It  is  customary,  in 
watching  [188]  the  development  and  exploration 
in  the  camp,  for  the  geologists  to  point  to  the  pyritiza- 
tion  of  the  granite  as  an  encouraging  symptom,  but 
when  the  granite  is  fresh,  solid,  unaltered,  and  free 
from  pyrite  there  is  not  such  great  hope  of  finding 
a  large  and  important  vein  in  the  cross-cuts.  The 
veins  which  outcrop  in  the  Butte  camp  are  consid- 
erably oxidized  and  iron-stained,  and  the  granite  is 
likewise  decayed  and  iron-stained  near  the  surface. 
The  produce  of  erosion  of  these  large  outcrops  has 
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furnished  important  placer  deposits  through  whose 
discovery  and  operation  the  veins  themselves  were 
discovered.  All  around  the  foot  of  the  Butte  hill 
and  in  Missoula  gulch,  there  are  old  placer  opera- 
tions. The  veins  of  the  Butte  district  have  been  con- 
siderably enriched  by  descending  waters.  And  the 
products  of  such  secondary  enrichment  are  usually 
sulphide  copper  minerals,  not  oxidized  copper  min- 
erals. By  oxidized  copper  mimeraJs,  we  refer  to 
copper  oxides,  both  cuprite  and  tenorite,  to  chry- 
soeolla,  which  is  the  silicate  of  copper,  and  to  the 
carbonates  of  copper,  malachite  and  azurite.  Those 
are  all  oxidized  copper  ores,  but  they  are  all  present 
in  very  limited  quantity  in  the  upper  portion  of  the 
veins  of  Butte.  The  vein  mineralization  below  the 
zone  of  oxidation  is  chiefly  quartz,  vein  quartz,  or 
recrvstallized  residual  quartz,  and  sulphide  minerals, 
pyrite,  copper  glance,  or  chalcopyrite,  and  enargite, 
or  the  arsenical  sulphide  of  copper,  bolanite,  which 
is  the  complex  copper  iron  sulphide,  and  smaller  per- 
centages of  covellite,  and  chalcopyrite.  The  veins 
also  contain  notable  quantities  of  gold  and  silver. 
This  secondary  enrichment  has  left  no  carbonates  of 
copper  for  the  principal  reason  that  there  is  no  lime- 
stone in  this  district.  In  a  district  where  limestone 
is  abundant  and  where  copper  sulphides  have  been 
oxidized,  copper  carbonates  are  abundant.  There  is 
also  very  little  chrysocoUa  west  of  Silver  Bow  Creek, 
upon  the  mail  hill,  and  the  principal  reason  seems 
to  be  that  there  was  an  excess  of  sulphuric  acid 
formed  by  the  oxidation  of  the  sulphide,  and  not  an 
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excess  of  silicate  such  as  that  contained  in  aplite, 
where  it  occurs  in  abundance.  Now,  transferring 
our  attention  to  the  district  upon  the  east  side  of 
Silver  Bow  Creek  and  the  west  slope  of  the  foothills, 
just  west  of  the  main  [189]  continental  divide, 
we  are  struck  with  two  or  three  remarkable  differ- 
ences in  the  geology  and  in  the  appearance  of  the 
rocks.  In  the  first  place,  that  important  eruptive  to 
which  I  referred  as  having  caused  the  mineralization 
of  Anaconda  Hill,  namely,  quartz  porphyry,  is  al- 
most entirely  wanting.  In  the  second  place,  there 
is  a  large  amount  of  aplite  intruding  the  granite  in 
vertical  dykes  and  in  sheets  at  various  angles.  This 
aplite,  not  only  east  of  Silver  Bow  Creek  but  west 
has  been  by  the  early  prospector  sometimes,  I  might 
almost  say  frequently,  mistaken  for  vein  quartz. 

Mr.  NOLAN. — ^^Object  to  that  and  move  to  strike  it 
out.  This  is  simply  a  statement  not  requiring  expert 
knowledge.  It  is  simply  the  statement  of  a  fact  con- 
cerning which  the  witness  is  not  competent  to  testify. 

The  WITNESS.— I  know  this  of  my  own  knowl- 
edge and  have  seen  such  locations  made  upon  aplite 
dykes  and  abandoned,  because  of  their  manifest  pov- 
erty upon  more  thorough  exploration.  There  is  also 
over  a  large  section  of  country  north,  east  and  south 
of  the  Butte  and  Boston  placer,  a  very  unusual  dis- 
coloration of  the  country  rock  by  chrysocoUa.  The 
rock  is  stained  green,  the  chrysocolla  has  even  been 
gathered  together  into  the  little  intersections  of 
joints  and  into  fractures  which  the  rock  contains.  It 
has  entered  and  discolored  and  to  a  certain  extent 
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mineralized  the  aplite.  Its  abundance  has  attracted 
the  attention  of  all  observers.  Cross-cuts  hundreds 
of  feet  in  length  at  no  greater  depth  than  fifty  or  sev- 
enty feet  show  that  the  entire  country  rock  contains 
a  green  discoloration  and  sometimes  little  nests  of 
ore  and  chrysocoUax  is  not  the  only  copper  mineral, 
but  there  is  also  an  occasional  little  seam  or  kidney 
of  cuprite.  The  origin  of  this  chrysocolla  and  its 
importance  appear  to  be  as  follows:  the  copper 
which  was  originally  disseminated  through  the  Butte 
granite  has  been  changed  upon  the  general  surface 
decay  of  that  granite  into  the  silicate  of  copper,  by 
reason  of  the  great  abundance  of  aplite,  which  itself 
is  almost  pure  silicate.  This  copper,  then,  in  the  ab- 
sence of  important  veins  or  fissures,  or  shear  zones, 
into  which  the  surface  waters  might  carry  the  copper 
and  there  deposit  it  as  a  sulphide  mineral,  has  been 
disseminated  [190]  generally  throughout  the  coun- 
try rock.  It  occurs  there  as  a  discoloration  in  pre- 
cisely the  same  way  as  the  iron  occurs  in  the  superfi- 
cial granite  as  a  discoloration  throughout  the  terri- 
tory where  aplite  is  not  particularly  abundant  and 
where  the  copper  has  escaped  precipitation  by  the  sil- 
icate. It  occurs  in  precisely  the  same  manner  as  a 
limestone  which  has  rotted,  but  it  contains  manga- 
nese, becomes  black  upon  the  surface.  It  is  nothing 
but  the  discoloration  of  the  country  rock,  due  to  that 
subaerial,  or  surface  decay.  In  addition,  however, 
to  this  general,  widely  disseminated  discoloration 
which  covers  at  least  half  a  section  of  land  in  that 
vicinity,  there  has  been  some  additional  concentration 
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of  this  chrysocolla  along  the  line  or  lines  of  the  vari- 
ous planes  of  fracture  of  what  is  known  as  the  con- 
tinental fault.     It  is  known  that  there  is  a  large  fault 
composed  of  various  cracks  at  many  feet  separated 
from  each  other,  running   in   a   northwesterly   and 
southeasterly  direction,  sometimes  nearly  north  and 
south,  just  along  the  foothills.     This  fault  may  or 
may  not  mark  a  large  discoloration   of  the   earth's 
crust,  but  it  certainly  contained  the  crush  products 
of  the  rocks,  and  among  those  crushed  products  was 
a  considerable  amount  of  clay.     The  copper  silicate 
has  frequently  impregnated  that  clay,  making  what 
appears  to  be    rather    continuous,    or    solid,    little 
streaks  of  chrysocolla,  but  which  are  not  pure  chry- 
socolla,  and  mining  operations  have  sometimes  been 
extended  north  and  south  along  this  fault,  removing 
the  small  platings  of  clay,  stained  green,  and  contain- 
ing chrysocolla.    At  a  few  feet  below  the  surface,  the 
amount    of    this    chrysocolla    rapidly     diminishes. 
There  was  a  shaft  upon  the  property  immediately 
east  of  the  Butte  and  B'oston  placer,  called  the  Pa- 
cific.    It  is  marked  on  that  map  which  was  on  the 
board  yesterday,  "Pacific  Claim."     I  refer  to   De- 
fendants' Exhibit  1.     The  Pacific  claim,  the  West- 
ern end  of  it,  appears  upon  Exhibit  1,  Defendants' 
Exhibit  1,  and  the  Pacific  shaft,  with  its  cross-cut  at 
two  different  levels,  is  shown  upon  this  map.     I  ex- 
amined those  workings  repeatedly,  some  six  or  seven 
years  ago,  and  there  upon  the  surface  and  near  it  in 
the  aplite  and  in  the  small  fractures  was  an  abund- 
ance of  chrysocolla  and  cuprite,  nothing  continuous. 
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no  persistent  vein,  no  genuine  vein  mineralization. 
[Idl]  Tihe  first  cross-cut,  as  I  recall  it,  was  perhaps 
on  the  100  foot  level,  the  second  cross-cut  may  have 
been  100  or  150  feet  below.  It  passed  directly 
underneath  this  very  large  discoloration  above,  and 
the  granite  was  almost  free  from  green  stains,  and 
as  solid  and  fresh  as  the  finest  building  stone.  There 
are  also  in  this  section  one  or  two,  probably  one  vein 
which  has  been  mineralized  by  ascending  solutions, 
mineralized  as  veins  are  mineralized,  containing  vein 
quartz,  containing  the  evidence  of  oxidation  and  al- 
terations of  that  quartz  near  the  surface.  This  vein 
to  which  I  refer  is  disclosed  in  the  Mullins  shaft  or 
winze.  It  is  a  south  dipping  vein,  striking  a  little 
north  of  east,  from^  eighteen  inches  to  three  feet  in 
thickness,  and  has  been  explored  to  the  depth  of  more 
than  two  hundred  feet.  I  have  examined  the  Mul- 
lins shaft  and  the  drift  from  the  bottom  of  it.  I 
have  seen  that  vein  when  operations  were  in  pro- 
gress and  its  size  and  character  are  unmistakable. 
It  is  not  important,  but  it  is  a  vein.  Its  width  is  as 
clearly  defined  as  that  of  any  vein  in  this  camp.  Its 
walls  are  regular  and  below  the  depth  of  a  hundred 
feet  there  is  none  of  this  discoloration  or  chrysocolla 
mineralization  in  the  country  rock  adjacent.  Hav- 
ing now  described  generally  the  differences  in  ap- 
pearance and  in  geological  structure  of  the  two  parts 
of  this  district,  one  the  Butte  and  Boston  placer  dis- 
trict and  the  other  the  Butte  camp,  where  the  copper 
mines  are,  I  will,  if  you  included  that  in  your  ques- 
tion, go  into  a  more  particular  description.     I  have 
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examined  the  workings  shown  upon  Complainant's 
Exhibit  14.  The  first  working  which  I  visited  re- 
cently was  shaft  No.  1.  This  shaft  is  about  eighteen 
and  one-half  feet  deep.  It  enters  the  solid  rock  for 
a  few  feet  and  discloses  a  very  excellent  article  of 
country  granite.  The  granite  is  somewhat  decom- 
posed. It  is  iron  stained.  There  is  no  aplite  of  any 
notable  quantity,  and  hence,  perhaps,  no  discolora- 
tion by  copper.  Shaft  No.  1  contains  one  harder  rib 
of  granite,  similar  to  the  hard  ribs  which  are  found 
adjacent  to  joints  in  the  granite  throughout  the  en- 
tire district.  I  have  a  sample  of  this  hard  rib  of 
granite.  This  sample  came  from  near  the  bottom  of 
shaft  No.  1,  from  the  east  side,  and  represents  the 
only  layer  or  rib  of  material  in  that  shaft  sufficiently 
[192]  hard,  or  which  has  resisted  weathering  suffi- 
cient to  furnish  a  sample  of  that  size. 

The  sample  was  offered  in  evidence  and  marked 
Complainant's  Exhibit  No.  18. 

The  WITNESS. — The  brown  stain  appearing  on 
this  sample  is  the  hydrated,  sesquioxide  of  iron,  com- 
monly called  limonite,  which  has  been  derived  gen- 
erally throughout  this  district,  as  in  all  other  districts 
where  the  granite  has  decayed,  by  the  oxidation  of 
the  iron  contained  in  the  ferro-magnesian  minerals. 
It  has  nothing  whatever  to  do  with  vein  mineraliza- 
tion, nor  with  the  oxidation  of  sulphide  minerals,  al- 
though the  same  brown  discoloration  might  be  pro- 
duced by  the  oxidation  of  iron.  It  carries  nothing  of 
any  commercial  value  whatever.  Referring  to  De- 
fendants' Exhibit  No.  5,  that  is  iron  stained  and  oxi- 
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dized  granite.  It  appears  to  have  upon  one  side,  and 
probably  along  a  joint,  a  little  of  the  anhydras  ses- 
quioxide  of  iron,  called  hemachite.  It  has  nothing 
of  value.  It  is  not  vein  matter  or  ledge  matter.  The 
country  rock  in  the  Butte  district  contains  minute 
quantities  of  copper  everwhere.  It  is  difficult  to 
produce  a  sample  of  granite  from  this  district  which, 
upon  assay,  ^t.11  not  show  copper.  Defendants'  Ex- 
hibit No.  5  is  of  the  same  character  as  Complainant's 
Exhibit  No.  18.  It  does  not  differ  from  the  ordinary 
granite  of  the  Butte  district ;  that  is  a  piece  of  Butte 
granite  taken  from  near  the  surface  where  it  has 
been  stained  by  weathering.  The  brownish  color  in 
Defendants'  Exhibit  No.  5  is  rotted  gTanite,  stained 
chiefly  by  iron.  There  is  a  little  reddish  brown  coat 
upon  some  of  the  pieces,  which  may  be  either  hema- 
chite, or  hemachite  mixed  with  cuprite.  Cuprite  is 
red  oxide  of  copper.  The  red  oxide  of  copper  is  de- 
rived just  as  the  iron,  from  the  rotting  of  the  rocks 
and  the  assembling  of  the  copper  and  iron  upon 
joint  fractures,  and  coating  the  surface  of  fragments 
of  the  rock,  either  in  the  wash  or  below  it. 

The  next  opening  I  examined  was  shaft  No.  2. 
This  shaft  is  about  fourteen  feet  deep.  It  is  also  in 
granite,  somewhat  rotted,  and  discolored  by  weather- 
ing. It  enters  the  solid  rock  for  a  distance  of  about 
7  or  8  feet  and  shows  a  little  aplite.  There  is  no 
[193]  vein,  nor  any  vein  mineralization  in  shaft 
No.  2.  There  is  no  vein  quartz  there ;  I  did  not  take 
a  sample.  Defendants'  Exhibit  No.  6  is  a  piece  of 
aplite  rather   coarser   than   ordinary.     It   contains 
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some  visible  feldspar.     It  is  not  vein  quartz.     It  is 
granular.     Vein  quartz  consists  of  quartz  crystal- 
lized in  inter-penetrating  and  interlocking  crystals. 
These  crystals  are  granular,  like  tapioca  in  a  bag,  or 
like  granulated  sugar,  lying  against  each,  other  and 
not  interlocking  by  their  crystallization.     The  struc- 
ture of  the  rock  is  not  vein  quartz,  but  that  of  erup- 
tive rock,  and  that  of  this  particular  kind  of  eruptive 
rock,  aplite.     Defendants'  Exhibit  31  is  a  piece  of 
iron-stained  aplite.     Along  one  very  minute  crack,  in 
which  there  has  been  a  little  secondary  quartz  depos- 
ited, probably  by  surface  waters.     It  is  not  vein  ma- 
terial, nor  does  it  carry  any  vein  mineralization.     I 
also  examined  shaft  No.  3  on  Complainant's  Exhibit 
14.     This  shaft  is  40  feet  deep.     It  is  a  two  compart- 
ment shaft,  lined  nearly  to  the  bottom,  contains  some 
little  caving  of  the  ground  in  the  set  above  the  bottom 
of  the  cross-cut,  north  at  the  depth  of  25  feet.     In 
this  cut  there  is  a  small  vein  dipping  south  78  de- 
grees.    It  is  first  seen  in  the  cross-cut  at  the  distance 
of  four  or  five  feet  north  of  the  shaft,  and  if  it  con- 
tinues upward  to  the  surface  with  a  south  dip  of  78 
degrees,  would  not  appear  at  any  point  within   the 
shaft.    There  is  another  small  veinlet,  perhaps  two 
inches  in  thickness,  about  five  or  six  feet  north  of  the 
first  one.     They  are  both  very  minor  fractures.    The 
northern  one  has  a  nearly  vertical  dip.     They  would, 
therefore,  probably  between  the  depths  of  twenty-five 
and  the  surface  be  closer  together  than  they  are  at  the 
depth  of  twenty-five  feet,  and  might  possibly   come 
together  in  one  master  joint,  or  small  veinlet.     These 
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are  both  in  rotted  granite,  and  in  the  face  of  the 
cross-cut,  the  north  face,  there  is  granite  and  aplite. 
There  is  also  at  the  bottom  of  the  shaft  a  fault  slip, 
standing  vertical  and  striking  north  seventeen  de- 
grees east.  In  the  shaft  itself  there  is  no  vein  nor 
any  mineralization  visible.  This  fault  slip  is  not  a 
very  important  one.  It  is  not  exactly  with  the  con- 
tinental fault,  but  the  various  planes  of  movement 
were  not  always  parallel,  and  might  easily  be  a  part 
of  that  [194]  continental  fault.  I  did  not  take  a 
sample  here.  I  next  examined  the  Rabbit  discovery. 
I  saw  there  some  decayed  granite.  Upon  the  west 
side,  at  the  bottom,  there  is  a  short  cross-cut  which 
barely  enters  beneath  the  wash  into  solid  rock,  which 
discloses  decayed  granite  and  an  inch  to  two  inches 
of  an  irregular  little  copper  stain,  which  does  not 
cross  the  shaft,  but  shows  entirely  upon  the  west  side. 
It  has  no  continuity,  nor  is  it  a  vein.  It  has  simply 
washed  into  this  little  crevice,  perhaps  from  the  over- 
lying debris.  I  found  similar  material  there  to  De- 
fendants' Exhibit  32  on  the  west  side  of  the  shaft. 
That  is  copper  stained  aplite,  and  the  aplite  structure 
and  material  plainly  shows  on  it.  The  deposit  was 
about  an  inch  in  the  bottom.  I  suppose  it  would  not 
go  down  thirty  feet,  but  there  is  nothing  to  show. 
When  I  say  I  suppose  it  would  not  go  down  thirty 
feet,  I  base  my  statement  upon  the  character  of  the 
aplite  material,  which  is  already  showing,  merely 
coated  or  stained  by  the  copper  silicate.  I  next  ex- 
amined the  tunnel  near  the  Olivia  discovery  shaft, 
No.  31.     It  is  shown  upon  Complainant's  Exhibit  17. 
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TMs  tunnel  is  extended  in  a  northeasterly  direction 
and  passes  out  of  the  wash  at  a  distance  of  about 
eight  feet  from  the  mouth  of  the  open  cut.  It  is  ex- 
tended for  about  100  feet  in  a  northeasterly  direction 
beyond  the  line  of  the  bedrock,  that  is,  entirely  in  the 
solid  formation.  There  are  two  cross-cuts,  one  east- 
erly and  the  other  northwesterly  at  the  depth  of 
about  ten  or  fifteen  feet  below  the  wash.  The  north- 
westerly cross-cut  encounters  a  small  vein  at  the  dis- 
tance of  about  twenty  feet  from  the  tunnel  itself. 
This  vein  in  all  probability  is  chiefly  aplite,  but  there 
may  have  been  a  little  movement  along  it,  and  there 
may  have  been  some  vein  mineralization  in  connec- 
tion with  it.  I  am  not  entirely  certain  that  it  is  the 
real  vein.  There  has  been,  however,  some  copper 
mineralization  which  may  be  in  part  derived  from 
ascending  waters,  but  which  is  chiefly  of  the  same 
character  as  the  mineralization  which  impregnates 
the  country  rock  throughout  that  entire  country,  and 
which  is  simply  more  abundant  here  because  of  the 
presence  of  the  little  aplite  dyke  and  the  fact  that 
there  is  a  plane  [195]  of  ready  circulation  of 
waters.  Just  north  of  the  first  little  veinlet,  about 
nine  feet,  is  a  second  one,  and  on  the  north  side  of  this 
is  granite.  The  strike  of  these  two  veinlets  is  north 
eighty  degrees  east,  and  they  are  dipping  parallel 
eighty  degrees  to  the  north.  I  took  samples  for  the 
purpose  of  illustrating  the  progressive  discoloration 
of  the  aplite  at  this  point  and  the  way  in  which  the 
cuprite  sometimes  takes  the  place  of  the  ehrysocolla. 
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(^Sample  marked  for  identification  Complainant's 
Exhibit  19.) 

This  sample  is  a  little  more  than  one  inch  in  thick- 
ness, is  a  .sample  of  the  highest  grade  material  at  this 
point,  and  shows  the  most  intense  copper  impregna- 
tion. This  small  sample  was  taken  from  the  back  of 
the  cross-cut,  and  shows,  as  I  said,  the  most  intense 
mineralization.  The  rapidity  with  which  the  miner- 
alization and  the  richness  decrease  with  depth  is  il- 
lustrated by  this  sample  (which  was  marked  by  the 
Examiner  for  identification.  Complainant's  Exhibit 
20),  taken  from  the  floor  of  this  same  cross-cut  in 
which  the  aplite  plainly  appears  discolored  and  in 
which  there  is  also  a  little  cuprite  but  where  a  por- 
tion of  the  aplite  is  almost  entirely  free  from  copper 
staining  and  shows  the  white  rock  emerging  from  its 
taint  of  copper  silicate.  Just  to  complete  the  series, 
I  have  got  a  piece  of  fresh  aplite,  uncolored,  taken 
from  the  cross-cut  shown  upon  Complainant's  Ex- 
hibit 15,  near  the  mouth  of  the  Hornet  tunnel,  and 
colored  green  upon  this  exhibit.  This  is  a  sample  of 
aplite  which  has  not  been  at  all  discolored  by  copper 
stain,  and  simply  shows  the  rock  before  any  surface 
waters  carried  cuprite  into  it. 

(Sample  handed   to   Examiner   and  marked   for 
identification  Complainant's  Exhibit  21.) 

This  was  not  from  this  precise  cross-cut. 

(Samples  marked  Complainant's  E'xhibits  19,  20 
and  21  offered  and  received  in  evidence.) 

Returning  to  tunnel  called  No.   31,   I   examined 
cross-cut  running  to  the  east.     This  cross-cut  passes 
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through  discolored  and  decayed  granite,  and  contains 
innumerable,  I  counted  fifty  and  then  stopped,  little 
ribs  of  granite,  harder,  more  iron  stained,  a  little 
more  silieious,  like  the  rib  from  the  bottom  of  shaft 
No.  1,  and  [196]  represented  by  Complainant's 
Exhibit  No.  18.  There  is  no  discoloration  by  copper, 
and  no  aplite  of  any  noticeable  quantity  in  that  cross- 
cut. At  a  distance  of  about  40  feet  beyond  these 
cross-cuts,  a  small  discontinuous  veinlet,  associated 
here  also  with  aplite,  is  seen  upon  the  north  side  of 
the  tunnel.  It  has  the  regular  strike,  north  twenty 
east,  and  the  north  dip.  It  appears  to  have  been  ter- 
minated in  its  eastern  course  by  a  small  fault  which 
occurs  at  a  distance  of  about  fifty  feet  from  the  two 
cross-cuts  mentioned.  This  fault,  which  is  vertical, 
strikes  north  twenty  degrees  west.  The  fault  con- 
tains from  four  to  six  inches  of  clay,  and  the  clay  is 
discolored  by  copper  staining  presumably  chrysocoUa. 
East  of  this  point  the  tunnel  No.  31  is  entirely  in 
granite,  and  the  granite  is  considerably  copper 
stained.  There  is  no  sign  of  a  vein.  There  is  a  little 
fault  running  easterly  and  westerly,  near  the  eastern 
end,  and  along  that  fault,  where  it  passes  out  of  the 
north  side,  there  is  a  small  amount  of  discoloration 
by  copper,  but  there  is  no  vein  in  that  part  of  the 
tunnel. 

The  red  marks  on  Complainant's  Exhibit  No.  7  are 
intended  to  represent  small  veinlets  or  fissures  in 
which  there  is  some  copper  and  mineralization,  as 
distinguished  from  the  pencil  marks  which  represent 
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evident  lines  of  faulting,  along  which  there  has  been 

some  movement. 

The  vein  going  easterly,  which  shows  to  the  west  of 
the  fault,  terminates  against  the  fault,  and  its  further 
extension  is  undeveloped. 

I  next  examined  a  shaft  and  the  workings  upon  it, 
shown  upon  Complainant's  Exhibit  14,  just  east  of 
the  eastern  property  line  of  the  Butte  and  Boston 
placer.  It  is  marked  on  the  ground  as  the  Vesuvius 
shaft.  This  shaft,  which  is  something  more  than 
forty  feet  deep,  passes  into  the  country  rock  and  con- 
tains north  and  south  cross-cuts  aggregating  nearly 
100  feet  in  length.  The  figure  given  was  ascer- 
tained by  me  by  pacing.  Upon  the  map  I  find  it  is 
scaled  about  120  feet  in  length.  The  disclosures  in 
this  shaft  are  of  particular  interest.  The  country 
rock  is  stained  and  impregnated  with  copper  at  this 
depth  of  40  feet  from  the  surface,  the  granite  [197] 
still  retaining  its  structure  and  its  position,  and  with 
the  ferro-magnesian  minerals  unremoved,  with  no 
pyritization,  no  sulphide  mineralization,  such  as  is 
found  in  the  vicinity  of  the  large  veins,  copper 
stained  country  rock  stained  by  surface  washing. 
The  sample  of  this  I  have  for  exhibit  (marked  by 
Examiner  for  Identification  Complainant's  Exhibit 
22).  This  development  work  is  of  importance,  not 
alone  because  it  discloses  the  staining  and  mineraliza- 
tion by  surface  waters  of  the  country  rock,  and  is 
typical  of  the  country  rock  over  several  hundred 
acres  in  that  vicinity,  but  also  because  the  cross-cut 
is  directly  in  the  assumed  line  strike  of  the  north  vein 
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to  which  I  have  heard  reference  in  this  testimony, 
and  fails  to  disclose  any  evidence  of  a  vein  whatever. 
I  should  like  to  remark  in  this  connection,  that  this 
green  color  very  rapidly  fades  and  the  rock  which  ap- 
pears quite  green  at  the  present  time,  in  a  week  or 
two,  because  of  drying,  will  probably  be  much  less 
discolored.  I  have  a  couple  of  samples  to  illustrate 
that,  one  a  sample  taken  out  of  the  groimd  yesterday, 
and  one  taken  a  week  ago. 

(Complainant's  Exhibit  No.  22  offered  and  re- 
ceived in  evidence.) 

(Sample  handed  to  Examiner  and  marked  for 
Identification  Complainant's  E^ibit  No.  28.) 

Complainant's  Exhibit  23  consists  of  two  speci- 
mens, both  of  them  about  the  same  grade  of  chryso- 
colla,  one  of  them  removed  from  the  ground  about 
the  22d  of  December  and  the  other  about  the  first  of 
January,  one  of  them  very  deep  blue  in  color  and  the 
other  already  faded  to  a  grayish  green.  They  were 
of  the  same  color  when  I  took  them  out. 

(Complainant's  Exhibit  23  offered  and  received  in 
evidence.) 

I  next  visited  the  Hornet  tunnel  and  the  Hornet 
shaft  and  the  workings  connected  therewith.  I  had 
previously  visited  the  Mullins  shaft  and  the  workings 
connected  with  that,  and  that  passes  through  the 
Hornet  tunnel.  These  workings  are  shown  upon  a 
large  scale  upon  Complainant's  Exhibit  No.  15.  The 
Hornet  tunnel  passes  into  the  bedrock  at  a  distance 
of  about  eighty  feet  from  its  portal.  It  here  en- 
counters what  I  have  been  accustomed  to  call  the 
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Mullins  vein.  I  believe  it  has  been  referred  to  as 
the  south  vein  in  this  hearing.  [108]  And  it  fol- 
lows this  vein  to  its  eastern  face,  a  distance  of  120 
feet.  The  vein  has  a  rather  flat  dip  to  the  south. 
It  varies  in  width  from  a  few  inches  to  three  feet.  It 
has  a  very  well  marked  hanging-wall,  and  an  equally 
good  footwall.  It  dips  to  the  south  at  an  angle  of 
about  sixty  degrees.  The  Mullins  shaft,  to  which  I 
referred  as  having  been  sunk  several  years  ago  and 
examined  by  me  at  the  time,  followed  this  vein  upon 
its  dip.  I  think  the  upper  part  of  the  shaft  passing 
through  the  wash  was  vertical,  and  then  it  followed 
the  dip  of  the  vein  some  two  hundred  feet,  at  which 
point  there  was  a  drift  extended  to  the  east.  The 
vein  still  retained  its  flat  dip  to  the  south,  and  con- 
tained a  foot  or  eighteen  inches  of  copper  ore.  The 
mineralization  in  this  vein  is  tvJiat  commonly  foimd 
in  the  veins  of  this  camp.  It  contains  quartz  and 
the  copper  minerals.  Near  the  bottom,  or  east  from 
the  bottom  of  the  shaft,  I  recall  the  ground  had 
caved  in  from  the  hanging,  making  what  is  practi- 
cally a  cross-cut  into  the  hanging,  and  the  country 
rock  there  disclosed  was  a  very  excellent  article  of 
granite,  very  little  discolored  or  stained  by  copper. 
There  are  two  or  three  small  fault  slips  across  the 
vein  in  the  Hornet  tunnel.  One  of  these,  apparently 
the  most  persistent  and  important,  is  followed  in  a 
cross-cut  extended  from  the  Hornet  tunnel  to  the 
south,  toward  the  Hornet  discovery.  This  fault 
strikes  north  ten  degrees  east,  and  dips  east  seventy 
degrees.     It  contains  the  usual  fault  filling  and  some 
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clay  and  the  clay  has  been  impregnated  with  chryso- 
coUa.  The  country  rock  south  from  the  vein  in  this 
cross-cut  is  granite  and  the  granite  itself  is  somewhat 
copper  stained.  There  are  also  two  or  three  little 
seams  containing  small  kidneys  and  streaks  of  high- 
grade  material,  cuprite  and  chrysocolla.  One  of 
these  seams  I  noted  particularly,  between  the  Hornet 
discovery  and  the  Gulf  discovery,  upon  the  eastern 
side,  which  had  been  very  carefully  excavated  and 
picked  out.  The  Hornet  discovery  shaft  has  been 
sunk  to  the  depth  of  thirty-seven  and  one-half  feet 
through  wash  or  surface  debris  to  the  depth  of 
twenty-four  feet,  and  below  that  point  in  granite. 
At  the  bottom  of  this  shaft,  the  Hornet  discovery, 
there  is  a  little  cross-cut  to  the  southwest,  all  in 
copper  stained  granite.  There  is  also  a  cross-cut  to 
the  [190]  northeast,  which  reaches  the  Mullins 
vein  at  a  distance  of  about  18  feet  from  the  Hornet 
discovery  shaft.  Between  the  shaft  and  the  vein  the 
cross-cut  is  entirely  in  copper  stained  granite,  with 
a  little  cuprite  in  the  joints.  There  is  no  vein  dis- 
closed in  the  workings  of  the  Hornet  discovery  shaft, 
either  upon  the  level  at  the  Hornet  tunnel  nor  the 
level  at  the  bottom  of  the  shaft.  The  level  at  the 
bottom  of  the  shaft  is  exhibited  with  its  geology  on 
Complainant's  Exhibit  16.  There  has  been  a  small 
raise  extended  from  the  lower  level  upward  upon  the 
vein  to  connect  with  the  Hornet  tunnel.  The  vertical 
distance  is  probably  about  twelve  feet.  The  Mullins 
vein  that  is  shown  in  the  lower  level  has  a  width  of 
from  twelve  inches  to  two  feet,  and  has  the  usual 
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characteristics.  The  same  small  fault  to  which  I 
referred  as  striking  north  ten  degrees  east,  and  dip- 
ping east  seventy  degrees,  is  seen  in  the  lower  level. 
It  has  here  a  slightly  deeper  dip  to  the  east.  The 
dip  of  the  vein  is  the  same  south  sixty  degrees. 

Eef erring  to  Complainant's  Exhibit  16,  the  colored 
portion  represents  the  Mullins  vein.  At  the  east  end 
of  the  drift,  there  is  a  small  stope.  Both  walls  are 
there  very  plainly,  very  smooth,  well-dejfined  walls. 
They  are  discolored ;  the  country  rock  to  that  depth 
is  all  discolored;  there  is  a  discoloration  of  the 
country  rock  at  that  depth.  There  has  been  no  en- 
largement of  the  vein.  The  country  rock  would  be 
just  as  much  discolored  if  there  were  no  vein  there, 
and  it  would  not  mean  a  vein.  The  fault  is  repre- 
sented on  Complainant's  Exhibit  16  by  blue  lines; 
there  are  several  faults.  The  fault  is  plainly  visible 
as  you  follow  along  the  cross-cut  in  the  vein,  as  you 
turn  the  comer.  The  material  in  the  fault  contains 
different  filling  from  the  material  outside  of  it;  it 
contains  fault  filling,  crushed  material,  clay,  and  in 
this  case  the  clay  is  copper  stained.  The  fault  is 
from  four  to  six  inches  wide  on  that  level.  I  exam- 
ined the  lower  workings  of  the  Mullins  shaft  some 
years  ago;  the  vein  is  disclosed  there  at  about  the 
same  width. 

Referring  to  the  Hornet  shaft,  if  a  sample  were 
taken  about  seventeen  feet  below  the  surface,  it  would 
come  from  the  wash  or  debris  above  the  solid  rock, 
and  there  could  be  samples  obtained  from  the  wash 
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of  copper  stained  material  in  sufficient  quantities  to 
[200]  furnish  an  assay  almost  as  well  from  some  of 
this  wash  as  from  the  surface  or  upper  portion  of  the 
solid  rock.  If  there  were  an  east  and  west  vein  at 
the  Hornet  discovery,  its  course  would  carry  it 
through  that  cross-cut.  I  examined  this  cross-cut 
marked  in  green  upon  Complainant's  Exhibit  15, 
which  is  at  a  slightly  lower  elevation  than  the  Hornet 
tunnel,  and  which  is  entered  through  a  hole  marked 
"Wash,"  or  near  the  place  marked  ''"Wash"  upon 
Complainant's  Exhibit  13.  This  half -moon  shaped 
cross-cut  is  entirely  in  the  country  rock,  granite,  ex- 
cept for  that  portion  which  is  not  quite  below  the 
wash.  The  only  rock  disclosed  is  granite  and  aplite, 
and  there  is  no  vein  in  it  whatever. 

If  there  were  an  east  and  west  vein,  it  would  be 
shown  in  those  workings  on  the  Pacific  to  the  east.  I 
have  not  detailed  specific  examinations  upon  the  BuU- 
whacker  and  Altoona  and  other  properties  in  this 
vicinity,  but  I  have  made  these  examinations,  and  the 
same  general  staining  of  the  country  rock,  the  same 
segregation  of  copper  values  in  little  joint  intersec- 
tions, and  in  small  kidneys  through  the  country  rock, 
has  led  to  those  developments  which  have  only  re- 
sulted in  the  failure  to  discover  ore  at  depth. 

The  vein  which  I  described  in  the  tunnel  near  the 
Olivia  discovery  on  Complainant's  Exhibit  17,  is  not 
disclosed  or  shown  in  any  other  workings  either  east- 
erly or  westerly. 

Q.  You  may  state  whether  the  definition  of  a  vein 
given  yesterday  by  Mr.  Watson  is  a  correct  definition 
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of  a  vein  as  you  understand  it. 

Mr.  NOLAN. — Object  to  that  as  incompetent.  He 
can,  himself,  in  his  own  judgment  define  what  is  a 
vein.  It  is  for  the  Court  to  say  which  is  the  correct 
definition.  He  is  not  competent  to  pass  upon  the 
credibility  of  another  witness,  or  upon  the  correct- 
ness of  his  testimony. 

The  WITNESS.— The  definition  of  a  vein  given 
yesterday  was  as  follows:  A  tabular,  metalliferous 
mass,  differing  materially  from  the  enclosing  rock. 
That  definition  is  more  strictly  applicable  to  a  dyke 
than  to  a  vein.  A  dyke  is  a  tabular,  metalliferous 
mass,  differing  from  the  enclosing  rock,  but  it  has 
been  formed  by  igneous  intrusions  and  does  not  con- 
tain ore.  The  definition  of  a  vein  from  a  [201] 
miner's  standpoint  contains  at  least  three  attributes, 
without  which  it  is  not  a  vein.  As  concisely  as  I  can 
put  it,  I  should  define  a  vein  in  this  way ;  a  tabular 
deposit  of  mineral,  or  mineral-bearing  rock  in  place, 
within  definite  boundaries,  containing  such  indica- 
tions of  value  as  to  justify  the  miner  in  following  it 
in  the  pursuit  of  ore.  Now,  a  dyke  is  a  tabular 
deposit  in  place  within  boundaries,  but  it  does  not 
contain  any  indications  of  value.  A  placer  contains 
indications  of  value,  but  it  is  not  in  place,  nor  within 
definite  boundaries.  In  other  words,  those  various 
attributes  must  all  be  present  to  make  a  vein. 

Cross-examination. 
(By  Mr.  NOLAN.) 

I  graduated  from  the  University  of  Michigan  in 
1889 ;  after  graduation  for  three  years  I  was  assistant 
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State  Greologist  of  Minnesota ;  and  after  that  time  I 
became  identified  with  iron  mine  operations  in 
Minnesota.  In  1898  I  became  identified  with  the 
mines  in  Butte,  professionally.  I  was  here  until 
1906.  Before  1898  I  went  to  Alaska,  and  since  1898 
I  went  to  Sweden  and  also  to  Alaska.  I  now  have  a 
connection  with  the  Amalgamated  Copper  Company 
as  consulting  geologist. 

In  the  case  of  iron  ores,  in  the  exploration  that  I 
carried  on,  I  gained  very  little  knowledge  in  refer- 
ence to  copper  fissure  veins.  When  I  was  in  an  iron 
mine  I  was  not  in  a  copper  mine.  During  that  time 
I  acquired  information  and  experience  in  connection 
with  ore  deposits  in  general,  but  not  copper  ores  par- 
ticularly. There  is  this  kinship  or  connection  be- 
tween copper  ore  deposits  and  iron  ore  deposits: 
Wherever  a  large  deposit  of  sulphide  ores  containing 
copper  and  iron  has  been  very  extensively  mineral- 
ized, there  is  usually  what  is  called  an  iron  hat  or 
gossan,  which  may  be  an  important  producer  of  iron 
ores,  above  the  copper  ore  below.  The  gossan  occurs 
on  the  copper  deposits  and  not  on  the  iron,  because 
the  iron  is  all  iron  and  does  usually  go  down  into  sul- 
phide ores  in  the  Lake  Superior  region. 

The  granite  is  a  result  of  a  cooling  of  molten  ma- 
terial from  the  interior  of  the  earth.  It  cooled  at 
great  depth  and  has  been  brought  to  the  surface  by 
the  erosion,  or  removal  of  the  overlying  rocks.  [202] 
It  is  undoubtedly  true  that  before  it  crystallized  into 
granite  it  was  in  a  molten  state.  At  the  time  that  it 
was  in  this  molten    condition,  the    superincumbent 
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material  was    any  other   kind    of    rock,  limestone, 

quartzite,  dyrite,  slate,  any  kind  you  please.     Some 

of  them  were  in  a  molten  condition,  and  some  were 

not. 

Q.  And  some  of  th^m  solidified  in  the  place  they 
occupied  when  they  were  in  a  molten  state  ? 

A.  The  one  I  mentioned,  diarite,  did,  but  if  you 
say  andesite,  or  dacite,  then  probably  it  came  to  the 
surface  and  cooled.  Some  kinds  of  rocks  are  deep- 
seated,  eruptives,  which  cooled  at  depth.  Others  are 
called  extrusive  eruptives,  which  cooled  on  the  sur- 
face or  near  it.  Btit  as  I  understand  it,  this  granite, 
first  in  a  molten  condition  and  then  gradually  cool- 
ing, became  congealed,  remained  in  relatively  the 
same  position  that  it  did,  that  it  was  in  the  time  that 
it  was  in  its  molten  condition.  It  is  a  deep-seated 
eruptive  and  cooled  at  depth,  but  it  may  have  moved 
around  a  great  deal  at  depth.  It  became  solid  as  it 
is  to-day  before  there  were  any  fractures  or  fissures 
in  it.  These  fractures  were  caused  by  unequal  ten- 
sion in  the  earth's  crust.  I  will  explain.  It  is  a  fact 
of  common  knowledge  that  heated  bodies  have  a 
greater  diameter  than  cold  bodies.  Cooling  produces 
contraction.  Now,  the  earth  has  been  for  a  long 
time  cooling  and  in  that  process  its  diameter  has 
been  shrinking,  but  the  crust  of  the  earth  cooled  more 
rapidly  than  its  interior.  iWhen  this  crust  became 
cooled  to  the  point  of  solidity  and  the  interior  began 
to  shrink  still  further,  there  was  a  tendency  for  the 
crust  to  become  loose  and  the  weight  of  that  crust 
tending  to  constantly  keep  it  from  arching,  produced 
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wrinkles  in  the  crust,  just  like  the  wrinkles  in  the 
skin  of  a  dried-up  apple.  Those  wrinkles  are  the 
mountain  wrinkles  upon  the  earth,  and  in  the  process 
of  wrinkling  fissures  are  formed,  because  of  the  un- 
equal stresses,  and  because  of  the  fact  that  the  rocks 
became  strained  beyond  their  strength.  One  other 
cause  of  wrinkles  is  the  fact  that  sediments  are  being 
constantly  carried  into  the  ocean  and  loading  up  the 
bed  of  the  sea,  and  when  equilibrium  is  destroyed,  the 
weight  of  the  ocean  bed  overcomes  the  weight  of  the 
rocks  upon  the  land,  there  is  [203]  a  sudden  sub- 
sidence in  the  ocean's  bottom,  and  corresponding  up- 
lift on  tbe  land  and  an  earthquake  is  produced.  In 
such  a  way  fractures  are  formed  in  the  solid  crust 
of  the  earth.  The  fractures  that  we  encounter  in 
Butte  are  formed  in  the  same  way,  but  the  mineral- 
ization had  nothing  to  do  with  the  formation  of  the 
fractures.  The  fissure  became  mineralized  with  cop- 
per in  this  way;  it  was  brought  into  the  fissure,  which 
may  not  have  been  an  open  fissure,  by  solutions,  warm 
waters  from  the  adjacent  and  subterranean  rocks 
and  it  was  there  deposited,  replacing  the  rock  ma- 
terial that  was  already  in  and  adjacent  to  the  fissure. 
I  was  employed  to  make  investigations  in  this  case 
about  two  weeks  ago.  That  was  the  first  connection 
I  had  with  the  case.  I  had  examined  the  ground  re- 
peatedly in  the  course  of  my  eight  years'  residence 
in  Butte,  and  I  have  made  innumerable  examinations 
and  trips  to  various  portions  of  the  camp  during  the 
five  or  six  years  since  I  moved  away  from  here.  I 
did  not  always  take  extensive  notes  in  those  exam- 
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inations.  I  did  not  consult  my  notes  made  in  connec- 
tion with  those  examinations  with  the  testimony  I 
am  giving  to-day.  I  haven't  them  here.  I  supposed 
I  had,  but  I  find  that  haven't  them,  but  I  have  a  very 
clear  recollection.  I  examined  whatever  openings 
there  were  there  within  the  last  eight  or  nine  years. 

Q.  And  do  you  recall  to  mind  now  any  openings 
that  you  examined  existing  on  the  ground  to-day, 
eight  or  nine  years  ago? 

The  WITNESS.— Well,  not  immediately  within 
the  limits  of  this  property,  but  on  all  three  sides  of 
it,  north,  east  and  south.  I  have  examined  other 
openings  which  I  recall  to  mind.  The  BuUwhacker, 
the  Birtha  and  the  Vesuvius.  I  did  not  examine  the 
Vesuvius  before;  that  seems  to  be  new  work;  I  ex- 
amined that  day  before  yesterday,  the  first  time  I 
have  ever  been  in  that  shaft.  The  extent  of  my  ex- 
amination before  the  Christmas  holidays  was  about 
half  a  day,  and  upon  my  return  recently  I  made  a 
further  examination.  I  say  this  discoloration  of  the 
ground  over  there  covers  several  hundred  acres. 

I  did  not  notice  a  great  many  continuous  fractures 
in  the  Hornet  discovery.  There  is  one  rather  per- 
sistent fracture  and  a  [204]  less  important  one, 
and  then  the  usual  little  spaces  between,  decayed  rock 
near  the  surface  and  nothing  that  you  would  call 
numerous  fissures,  but  there  a  great  many  channels 
for  water  circulation.  I  found  a  greater  mineraliza- 
tion there  than  in  the  cross-cut  from  tunnel  No.  31 
running  to  the  south.  I  counted,  perhaps,  fifty 
small  joints  and  ribs  of  granite  there,  but  there  is 
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Yery  little  copper  discoloration  in  the  cross-cut  east 
from  tunnel  31,  and  there  is  considerable  copper  dis- 
coloration in  the  cross-cut  between  the  Hornet  shaft 
and  the  Hornet  discovery,  but  even  there  it  is  more 
pronounced  along  this  north  and  south  fault  plane 
than  elsewhere,  and  I  suppose  one  reason  for  that 
w^ould  be  that  this  fault  plane  has  been  there  for  a 
greater  length  of  time  and  marks  a  more  pronounced 
fracture  than  the  smaller  fractures  that  I  spoke  of. 

The  piece  of  rock  you  call  my  attention  to  is  very 
Mghly  mineralized ;  it  is  good,  high-grade  copper  ore. 
In  the  explorations  that  I  made  there  I  did  not  find 
any  pieces  as  large  as  that,  but  I  saw  the  same  min- 
erals and  have  described  them  at  many  points  in  little 
horizontal  and  vertical  joint  plans  and  intersections 
of  small  crevices  and  fissures  in  the  rock. 

I  think  it  was  the  22d  of  December,  or  thereabouts, 
in  1911,  that  I  made  an  examination  of  shaft  No.  1. 
I  did  not  find  any  aplite  there;  I  did  not  find  any 
lead  there.  I  made  an  examination  on  the  north  side 
of  the  shaft ;  I  found  decomposed  granite  there.  It 
is  about  twenty-four  feet  from  the  actual  surface  of 
the  ground  to  the  top  of  the  bedrock  in  the  Hornet 
shaft.  I  noticed  the  character  of  the  material  on  the 
dump  of  No.  1  shaft.  I  think  most  of  it  is  similar 
to  the  material  in  the  shaft.  There  was  some  snow 
on  the  ground,  you  could  not  see  all  of  the  dump.  I 
did  not  pick  into  the  dump  very  far. 

I  went  from  shaft  No.  1  to  shaft  No.  2.  I  noticed 
no  copper  mineralization  in  shaft  No.  1.  If  I  sunk 
a  shaft  and  encountered  the  material  that  is  encoun- 
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tered  in  the  cross-cut  in  the  MuUins  tunnel,  or  the 
cross-cut  extending  from  the  Mullins  tunnel  to  the 
discovery  shaft,  with  sometimes  a  cuprite  visible  in 
the  material,  [205]  highly  mineralized,  and  some- 
times chrysocoUa,  and  without  knowing  anything 
about  the  Mullins  tunnel — if  I  found  it  in  the  wash 
I  would  know  that  it  was  in  the  wash  and  certainly 
would  not  attempt  to  make  a  quartz  location  on  that ; 
and  if  I  sunk  into  that  discolored  granite  and  found 
here  and  there  a  little  nest  of  superficial  material 
like  that,  I  would  come  to  the  conclusion  which  I  have 
already  reached  now,  that  it  was  purely  superficial ; 
that  it  was  simply  countiy  rock.  The  piece  of  rock 
you  now  show  me  is  copper-stained  granite ;  it  is  not 
part  of  a  vein  in  any  respect.  I  would  say  it  is  not 
a  part  of  that  vein  in  the  face  of  the  tunnel  which  I 
have  stated  was  a  foot  or  six  inches  wide.  It  is  part 
of  the  country  rock  which  is  adjacent  to  the  vein. 
It  is  not  vein  material,  and  it  never  was  and  never 
wiU  be.  It  is  simply  copper  stained  like  all  the  rest 
of  the  country  rock  around  there,  or  like  most  of  it. 
It  has  got  the  granite  minerals  still  perfectly  visible 
in  it.  It  is  not  material  that  you  would  encounter 
in  a  lead.  I  would  call  it  copper  ore ;  yes,  sir,  copper 
ore,  but  I  would  not  say  it  came  from  a  lead.  There 
are  hundreds  of  acres  of  ground  right  in  this  vicinity 
where  little  eggs  of  ore  like  that  have  been  formed 
and  which  do  not  go  down  any  distance  whatever  into 
the  ground. 

Q.  Well,  supposing   as  a  matter  of   fact,  in  this 
ground  you  found  a  mineralization  for  fifteen  or 
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twenty  feet  that  will  go  four  or  five  per  cent  copper 
— that  likewise  in  your  judgment  would  not  be  a  lead 
— could  not  be  located  as  a  lead.     Is  that  true  ? 

A.  No,  I  did  not  say  that. 

Q.  Unless  there  were  boundaries. 

A.  You  can't  have  boundaries  if  that  comes  over 
there  for  a  mile  north  and  south  and  a  mile  west  and 
east,  and  only  fifty  feet  deep,  or  twenty  feet  deep. 
I  have  my  doubts  about  its  being  located  as  a  lead. 
I  do  not  believe  it  can  be  done  under  the  laws  of  the 
United  States. 

The  WITNESS.— Referring  further  to  that  sam- 
ple I  would  say  at  any  rate  that  it  is  richly  mineral- 
ized, but  it  does  not  have  anything  [206]  more  to 
do  with  a  vein  than  if  you  took  some  copper  out  of 
one  of  these  precipitation  tanks  and  got  an  assay  on 
that.  The  enriching  agents  have  been  Father  Time 
and  the  atmosphere,  leaching  the  granite  down 
and  changing  the  minute  quantities  of  copper  into 
copper  silicates  and  leaving  them  right  there  where 
the  granite  presents  its  surface,  that  is  all.  If  a 
prospector  encountered  this  piece,  and  as  he  goes 
through  adjacent  territory  and  finds  material  like 
that  interspersed,  it  would  be  necessary  for  him  to 
satisfy  himself  by  further  digging  whether  there  was 
a  structural  feature  in  the  ground.  It  is  not  neces- 
sary that  a  lead  have  any  particular  depth  in  order 
to  be  locatable  as  a  lead,  but  it  must  have  indications 
of  value  that  would  justify  the  miner  in  following  it 
in  the  pursuit  of  ore.  You  do  not  find  ore  in  the 
upper  cross-cut  from  the  Mullins  tunnel  to  the  Hor- 
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net  discovery ;  you  have  a  few  little  bits  of  kidneys^ 
and  in  those  kidneys  you  have  this  cuprite  and  chrys- 
ocolla  formed  at  the  intersection  of  joints  or  water 
channels,  and  no  other  place.  There  is  a  stratifica- 
tion in  the  wash.  There  is  a  north  and  south  fault. 
Aside  from  the  Mullins  vein,  and  the  north  and  south 
portion  of  the  continental  fault,  there  are  no  con- 
tinuous structural  breaks  or  features  which  attracted 
my  attention.  The  Mullins  vein  has  well-defined 
walls,  but  that  does  not  show  in  the  cross-cut.  I  saw 
the  walls;  they  are  discernible  there  in  the  Mullins 
shaft,  and  in  the  drift  on  the  Hornet  tunnel  level,  and 
in  the  lower  level.  The  width  of  the  lead  as  it  exists 
at  the  Mullins  shaft  would  be  eighteen  inches  to 
three  or  four  feet.  The  width  of  the  lead  as  dis- 
closed by  the  walls  at  the  shaft  itself  I  suppose  would 
be  a  maximum  of  four  feet  in  thickness.  I  think 
in  the  level  below  there  is  one  place  where  it  is  nearly 
that  wide. 

In  shaft  No.  2  I  encountered  granite,  rotten  to 
some  extent,  and  discolored  by  washing,  iron  discol- 
oration chiefly.  There  is  a  little  aplite  in  that  shaft 
also.  I  did  not  obtain  any  samples.  There  is  no 
appearance  of  a  vein  there,  and  nothing  in  the  forma- 
tion to  indicate  the  existence  of  a  vein.  Referring  to 
Defendants'  Exhibit  No.  6,  I  will  say  that  is  aplite, 
coarser  than  usual ;  the  other  portion  of  this  exhibit 
which  you  show  me  is  aplite  stained  with  iron. 
[207]  I  think  I  mentioned  the  fact  that  there  was  a 
rather  unusually  coarse  feldspar  crystal  visible  and 
that  the  crystallization  is  coarser  in  that  piece  than 
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is  usual  in  aplite.     In  the  case  of  vein  quartz,  the 
crystals  interlock;  they  interpenetrate  each    other. 
They  are  not  granular,  lying  side  by  side,  but  at  vari- 
ous angles  in  the  vein.     Defendants'  Exhibit  31  con- 
sists of  three  pieces  of  aplite,  not  so  coarse  grained 
as  Defendants'  Exhibit  6,  but  containing  a  little  sec- 
ondary quartz  along  fractures.     Aplite  is  quartz, 
containing  more  or  less  feldspar  and  sometimes  a 
little  mica,  also  its  poverty  in  mica  distinguishes  it 
from  granite,  but  quartz  is  one  of  the  constituents  of 
granite  and  makes  up  the  greater  part  of  aplite,  but 
it  is  a  different  kind  of  quartz  from  that  deposited 
in  veins,  associated  with  the   ore.     Chemically,  the 
quartz  in  the  aplite  is  the  same  as  quartz  in  granite, 
and  is  composed  of  pure  silicate,  but  structurally  it 
has  different  associations  and  different  shapes.     The 
affinity  of   the   mineral  in  solutions  is  not   for  the 
quartz.     It  is  for  the  other  minerals  of  the  granite. 
The  quartz  is  not  replaced.     It  remains  or  is  recrys- 
tallized,  and  crystallized  with   it  is  a  silica  of   the 
silicates,  and  the  other  minerals  of  the  granite,  but 
the  copper  and  the  sulphur  and  the  iron   and   the 
arsenic  replace  the  lime  and  the  potash  and  the  soda 
and  the  alumina  and  the  magnesia;   the  quartz  re- 
mains, or  is  crystallized  usually. 

The  third  place  I  entered  was  shaft  No.  3  on  our 
map ;  the  two  compartment  shaft.  There  is  a  cross- 
cut from  that  shaft,  about  twelve  feet  long,  at  a  depth 
of  twenty-five  feet,  a  cross-cut  to  the  north,  disclosing 
two  small  veinlets ;  they  can  hardly  be  distinguished 
by  the  name  of  a  vein.    We  are  in  a  camp  of  veins, 
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and  it  takes  more  than  a  vein  to  make  a  mine.  It  is 
true  that  these  veinlets  sometimes  change  their  form 
and  in  depth  are  expanded  laterally,  and  I  would  thej) 
call  them  veins.  I  have  attempted  to  tell  you  what  I 
saw  there,  and  if  you  prove  to  me  that  the  Anaconda 
vein  is  the  extension  of  the  veinlet,  then  I  am  per- 
fectly willing  to  call  it  a  vein,  but  until  you  show 
me  some  place  where  it  has  the  dimensions  and  the 
Importance  sufficient  to  justify  that  appellation,  I 
continue  to  call  it  a  veinlet.  It  had  walls;  it  had 
gangue ;  and  the  only  difference  [208]  between  it 
and  a  vein  is  simply  the  size,  all  the  other  elements 
existed.  Those  two  veinlets  run  parallel.  I  did  not 
say  genetically  they  were  not  the  same  as  a  vein;  I 
merely  endeavored  by  the  name  to  characterize  their 
importance.  The  strike  is  the  same  as  a  vein;  and 
a  dip  to  the  south,  the  same  as  a  vein.  I  do  not 
Know  whether  it  would  go  down  a  distance  of  twenty 
feet,  or  whether  it  would  stop  beyond  the  point  where 
I  could  see.  As  those  two  veinlets  presented  them- 
selves to  me,  they  were  about  three  feet  long  in  the 
cross-cut  to  which  we  are  referring.  That  was  as 
far  as  I  could  see  on  the  line  of  strike  on  those  vein- 
lets.  They  are  just  exactly  what  I  would  look  for 
in  locating  a  mine.  They  are  really  fissures.  They 
have  the  usual  vein  filling,  whereas  this  general  dis- 
semination, superficial  discoloration  is  nothing  of 
that  character.  The  first  one  of  those  veinlets  is  ob- 
servable in  the  cross-cut  a  distance  of  four  or  five 
feet  north  of  the  shaft,  and  the  second  one  about  five 
feet   beyond.     The    country  rock   there  is  granite. 
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There  is  a  little  aplite.  It  is  considerably  rotted,  and 
where  the  granite  is  very  much  rotted,  sometimes  this 
discoloration  has  been  rather  carried  away,  and  it 
is  not  quite  as  green  as  where  the  granite  has  been 
subjected  to  a  little  less  of  this  surface  water  action. 
Undoubterly  all  the  aplite  exists  there  as  intrusion. 
This  double  compartment  shaft  was  not  in  such  a  con- 
dition that  I  could  make  an  examination  of  the  sides 
of  the  shaft ;  it  was  planked  all  the  way  around.  The 
shaft  is  about  forty  feet  deep.  I  do  not  know  how 
deep  the  bedrock  is ;  you  cannot  see  the  bedrock  and 
the  wash ;  it  is  planked  up.  In  the  bottom  you  en- 
counter bedrock.  I  said  if  those  two  veinlets  main- 
tained their  dip,  they  could  not  go  into  the  shaft  be- 
tween the  cross-cut  and  the  surface.  The  veinlets 
are  on  the  north  side  of  the  shaft  running  entirely 
past  them;  they  do  not  strike  towards  the  shaft.  I 
took  no  sample  of  this  shaft  No.  9. 

Referring  to  Defendants'  Exhibit  33,  that  is  so 
much  rotted  and  covered  with  mud  and  discoloration, 
that  it  is  difficult  to  characterize  it  in  small  frag- 
ments. This  piece  of  it  is  a  product  of  rock  decom- 
position, it  is  stained  somewhat.  It  is  mineralized  at 
least  [209]  to  the  extent  of  the  stain.  If  you  pick 
down  some  of  that  stuff  in  the  cross-cut  in  shaft  No. 
9,  or  3,  and  break  it  up,  there  might  be  some  re- 
sembling this.  I  did  not  say  there  is  no  ore  material 
in  it ;  it  contains  a  little  copper. 

Referring  to  Defendants'  Exhibit  No,  7,  these  are 
both  clearly  copper  stained  aplite.  My  recollection 
is  that  those  two  veinlets  are  about  five  or  six  feet 
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apart,  possibly  a  little  less.  They  dip  in  the  oppo- 
site direction,  therefore  they  would  not  unite  unless 
one  or  the  other  changed  its  dip.  One  of  them  has 
nearly  a  vertical  dip;  and  the  southerly  one  dipped 
to  the  south  seventy-eight  degrees. 

I  said  I  observed  a  fault  there.  A  fault  is  a  frac- 
ture in  the  earth's  crust  along  which  there  has  been 
movements  of  one  side  relative  to  the  other.  We 
have  both  pre-mineral  and  post-mineral  faults. 
Some  of  them  occur  before  the  mineral  is  deposited; 
others  occur  afterwards.  There  is  nothing  in  the 
appearance  of  any  fault  itself  to  tell  what  its  age  is. 
It  is  always  in  its  relation  to  something  else  that  we 
determine  its  age, — only  comparatively,  relatively. 
You  could  not  say  there  is  a  fault  of  the  Tertiary 
period  and  another  one  of  the  Quaternary  period. 
You  say  it  is  a  fault  because  we  observe  the  char- 
acteristics of  a  plane  movement,  and  its  age  is  only 
relative  to  the  surrounding  materials.  I  do  not 
know  what  effect  the  existence  of  this  fault  had 
upon  those  veinlets.  The  fault  was  seen  on  the 
west  side  of  the  shaft  and  the  northwest  corner  in 
the  cave  below  the  cross-cut  in  which  the  veinlets 
are  seen.  The  material  in  the  fault  fissure  was 
slightly  discolored,  a  little  green  discoloration.  The 
fault  was  narrow,  perhaps  an  inch  or  less.  If  this 
fault  had  vein  materials  in  it,  and  had  a  vein  filling, 
it  might  be  a  vein,  and  the  miners  in  that  section  of 
the  country  have  prospected  these  faults  somewhat 
and  taken  some  of  the  chrysocolla  out  of  them.  The 
fault  constitutes  an  easy  channel  for  water    circula- 
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tion  running  down  over  the  surface,  and  since  the 
slope  of  the  hill  is  to  the  west,  any  fault  obstructing 
the  course  of  the  slope  and  running  north  and  south, 
would  act  as  a  little  gutter  or  dip  into  which  these 
waters  would  drain,  and  would  impregnate  them 
with  this  copper  silicate  which  would  go  a  [210] 
little  deeper  in  the  fault  than  in  the  unfaulted  coun- 
try rock.  A'  fault  constitutes  an  interruption  of  the 
continuity  of  the  fissure. 

Yes,  sir,  I  went  into  the  Rabbit  discovery.  The 
shaft  is  just  through  the  wash,  and  a  small  cross-cut 
to  the  wash  shows  altered  granite.  The  cross-cut 
enters  the  bedrock.  The  cross-cut  is  very  short;  I 
do  not  recall  any  very  marked  stain  there.  There 
are  one  or  two  little  irregular  joints  continuing  the 
green  copper  stain,  to  be  seen  on  the  west  side,  which 
do  not  cross  the  shaft.  They  do  not  extend  so  far 
east  as  the  shaft  excavation. 

Defendants'  Exhibit  3l2  is  copper  stained  aplite. 
'The  aplite  shows  distinct,  clearly  it  is  evidently  very 
near  the  bottom  of  a  wash,  not  very  far  under- 
ground. There  was  no  evidence  of  a  lead,  or  any 
evidence  of  a  wall  of  a  lead.  The  piece  of  rock  you 
now  hand  me  contains  some  aplite,  a  little  chryso- 
coUa  and  some  cuprite;  there  may  be  a  little  clay 
also.  If  you  take  a  piece  of  that  kind  of  material 
and  select  it  from  its  natural  environment  in  the 
ground,  it  will  unquestionably  suggest  lead  matter, 
but  when  you  come  to  find  how  it  occurs  and  where 
and  why,  you  are  perfectly  convinced  that  it  is  not. 
I  have  already  a  little,  one  inch,  possibly  two  inches 
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in  places,  irregular  seams  pf  no  continuity,  contain- 
ing that  class  of  material,  at  the  bottom  of  the  Rab- 
bit discovery.    It  had  very  sharp  boundaries  in  all 
directions. 

(The  sample  referred  to  was  marked  for  identifi- 
cation Defendants'  Exhibit  No.  54.) 

This  mineral  which  might  contain  material  like 
sample  54  has  a  length  of  less  than  the  width  of  the 
shaft.  Westerly  it  ran  into  the  cut  and  disappeared. 
Towards  the  east  it  had  an  extremity.  It  had  no 
course;  it  was  irregular.  The  boundaries,  of  course, 
conformed  themselves  to  its  irregularity  in  the 
movement  of  these  seams.  I  would  say  that  this 
sample  54  is  mineralized  just  the  same  as  all  the 
other  little  nests  and  kidneys  around  that  country 
within  fifty  feet  of  the  surface  in  that  district. 

Referring  to  the  tunnel  shown  on  our  map.  Com- 
plainant's Exhibit  17,  I  spoke  of  it  as  containing  a 
vein  with  considerable  hesitation.  I  told  you  that 
I  was  not  sure  that  there  was  more  than  real  vein 
in  this  ground.  It  is  mostly  aplite,  and  really  there 
is  some  mineralization  [211]  along  it,  and  appar- 
ently there  has  been  a  little  movement  along  it, 
which  makes  it  look  as  though  there  might  possibly 
be  some  real  vein  mineralization,  but  I  view  it  with 
considerable  doubt  and  scepticism.  I  am  inclined 
to  believe  that  a  cross-cut  at  a  depth  of  fifty  feet 
might  fail  to  find  any  trace  of  it,  that  is  fifty  feet 
deeper.  It  has  boundaries,  sometimes,  but  not  al- 
ways, they  would  be  walls  in  my  judgment.  In  this 
cross-cut  where  we  have  the  red  marking,  after  you 
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enter  the  tunnel  I  could  determine  both  boundaries. 
They  are  of  the  nature  of  walls.  They  are  on  two 
sides  of  the  little  aplite  dykes  there,  and  the  aplite 
continues  eastward,  presumably  until  this  small  vein- 
let  or  vein  enters  the  main  tunnel  on  the  north  side, 
about  thirty  feet  east  of  the  cross-cut,  and  there  the 
aplite  suddenly  stops  and  there  is  only  a  discolora- 
tion between  that  point  and  the  fault.  Referring  to 
the  vein  itself  as  it  appears  in  this  course,  you  can 
see  both  walls,  and  the  southern  streak,  but  there  is 
a  little  intervening  horse  of  granite,  and  then  an- 
other little  impregnation,  or  veinlet,  and  then  more 
granite,  and  then  another  little  impregnation  or  vein- 
let  in  aplite.  Consequently,  it  is  a  matter  that  re- 
quires further  development  to  say  whether  all  three 
of  these  belong  to  one  vein,  or  whether  they  are  in- 
dependent little  platings  in  the  rock  following  min- 
ute or  small  aplite  dykes.  I  observed  this  vein  on 
its  strike  as  it  exists  in  the  cross-cut  there  the  width 
of  the  cross-cut;  four  or  five  feet  at  most.  These 
three  veinlets  would  extend  across  the  material, 
from  the  northern  one  to  the  southern  one,  perhaps 
twelve  feet.  Between  the  veinlets  would  be  granite. 
The  southern  veinlet  is  the  largest,  it  is  perhaps 
about  a  foot,  two  feet  in  thickness;  the  other  two  are 
smaller,  four  inches  or  thereabouts.  In  those  vein- 
lets  the  gangue  is  mostly  aplite.  That  is  one  reason 
why  I  was  rather  uncertain  as  to  its  being  a  genuine 
vein.  You  see  when  an  aplite  dyke  cuts  through 
granite,  if  the  granite  is  fractured  by  a  break  parallel 
with  the  dyke,  the  plane   of  contact  between   the 
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aplite  and  the  granite  constitutes  a  plane  of  weak- 
ness and  there  might  have  been  a  little  movement 
along  there  in  the  nature  of  a  fault,  which  would 
permit  an  unusual  amount  of  this  copper  staining 
[212]  to  enter  and  mineralize  that  dyke  for  a  short 
distance  below  the  surface  and  really  not  have  any 
vein  there  at  all.  I  am  not  unwilling  to  call  it  a 
vein;  I  do  not  feel  like  being  captious  on  that  point 
at  all.  This  dotted  red  line  above  there  simply  tends 
to  represent  that  the  vein  may  or  may  not  be  there; 
it  is  simply  suggestive  that  probably  it  extends 
through  there.  Its  existence  over  here,  further  to 
the  east,  would  suggest  that  it  goes  through  there, 
otherwise  it  would  not  have  been  so  indicated  on 
that  map.  I  do  not  believe  any  man-made  rules 
would  ever  limit  a  vein.  Veins  are  made  by  natural 
forces  and  processes  and  man  would  have  a  hard 
time  limiting  the  courses  of  a  vein.  When  I  am  ex- 
amining mines  and  reporting  upon  the  valuation  of 
the  property,  I  never  assume  that  the  vein  goes  very 
far  beyond  the  point  where  I  actually  see  it.  In  lo- 
cating a  mine,  if  I  have  ten  feet  in  mineral  along  a 
vein,  it  is  sufficient  to  make  a  location.  I  would  not 
make  any  assumption  as  to  its  extent,  there  might 
be  a  fault  in  the  next  two  feet.  If  a  prospector  mak- 
ing a  location  has  any  guiding  principle,  I  have  never 
been  able  to  discover  it.  Personally,  I  would  sim- 
ply figure  that  I  had  the  lead  as  it  was  visible,  with 
the  possibility  of  faults  if  it  extended  beyond  where 
it  was  visible  to  me.  The  law  simply  contemplates 
a  discovery. 
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You  are  not  likely  to  find  this  cuprite  which  has 
been  offered  in  evidence  here  so  often,  where  you 
find  the  sulphite  ore.     You  find  the   oxidized   pro- 
ducts sometimes  above  the  sulphide,  and  sometimes 
the   oxidized    products   contain  almost  no   copper. 
That  is  the  case  in  the  upper  levels  of  the  large  veins 
of  the  Butte  camp.     Chrysocolla,  cuprite,  azurite 
and  malachite  are  present  in  very  limited  quantities 
in  the  upper  levels  of  the  zone   of  oxidation.     The 
sulphide  ores  which  come  in  below  that  zone  are  not 
chalcopyrites,    as  you    mentioned,    but    chalcocite, 
which  is  copper  glance,  bornite,  covellite  and  enar- 
gite.    In  the  territory  east  of  Silver  Bow  Creek,  par- 
ticularly in  the   vicinity  of  the  Butte   and  Boston 
placer,  sulphide  ores  have  not  been  discovered  in  any 
quantity,  and  nobody  knows  whether  there  is  a  large 
body  of  sulphide  in  the  Mullins  vein  below  the  stop- 
ing  or  not.     There  is  certainly  not  the  disseminated 
copper  mineralization     [213]     through  the  granite 
adjacent  to  the  veins,  which  is  so  abundant   in  the 
vicinity  of  the  Butte  copper  mines,  that  is,  in  the 
district  I  am   speaking   of,  the   Butte   and   Boston 
placer.     If  any  shipments  of  ore  have  occurred  by 
reason  of  operation  of  mines  within  a  radius  of  half 
a  mile  of  this  Butte  and  Boston  placer,  it  would  not 
necessarily  be  oxidized  ores.     The  Homestake  mine 
and  the  Clinton  Tunnel  on  the  north  and  northeast 
produce  sulphide  ores.     The  Montgomery  and  some 
of  the  properties  south  produce  sulphide  ores,  and 
they  were  not  from  typical  copper  veins,  and  they 
are  not  of  the  same  character  or  mineralization  as 
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they  would  seem  upon  the  Butte  and  Boston  placer 
and  the  Birtha  and  the  immediate  vicinity, — the 
Pacific.  I  have  not  suggested  that  in  order  to  be  a 
vein,  to  conform  to  my  requirements,  it  must  possess 
the  characteristics  of  the  veins  that  we  encounter 
on  the  Butte  hill.  There  is  not  a  single  mine,  east  or 
south  of  the  Butte  and  Boston  placer  ground  in  oper- 
ation at  the  present  time;  a  mine  is  something  which 
is  in  operation;  an  ore  deposit  may  not  be  operated, 
a  vein  may  exist  for  centuries  without  being  oper- 
ated, but  a  mine  is  something  that  is  being  operated. 
I  have  already  referred  to  sulphide  ores  extracted 
from  the  veins  on  the  northeast  and  on  the  south  of 
this  property.  The  Homestake  and  the  Clinton 
tunnel  on  the  northeast,  about  a  mile.  If  you  go 
still  farther  to  the  east  and  southeast,  up  over  the 
summit  of  the  range,  sulphide  ores  are  also  found. 
There  were  also  sulphide  ores  extracted  from  the 
claims  operated  by  the  Corys  on  the  summit  to  the 
east;  I  suppose  it  would  be  a  mile  and  a  half.  To  the 
south  or  southeast  of  this  placer  properties  have  been 
operated  where  sulphide  ores  were  extracted.  Half 
a,  mile  or  more  to  the  south  some  small  seams  of  sul- 
phide ore  have  been  discovered,  and  they  are  all  of  a 
different  character  from  any  of  the  mineralization 
disclosed  at  the  present  time  in  any  of  the  workings 
on  the  Butte  and  Boston  placer  or  its  vicinity.  I 
have  in  mind  the  Montgomery.  I  have  also  been  in 
three  properties  south  of  Park  Canyon,  in  which 
there  is  some  such  small  veins  of  sulphide  ore.  I 
have  no  doubt  that  wherever  a  sufficient  quantity  of 
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these  sulphide  ores  have  been  found  in  these  differ- 
ent properties  [214]  they  were  shipped  and 
treated  commercially.  In  my  judgment,  in  order  to 
have  a  mine  it  is  not  necessary  that  the  expenditure 
shall  be  less  than  the  receipts  from  the  beginning. 
A  mine  is  an  opening  in  the  earth  from  which  ores 
are  extracted.  It  is  not  necessary  to  have  it  ex- 
tracted profitably,  but  it  must  be  extracted  and  it 
must  be  in  operation  in  order  to  be  a  mine.  When  a 
mine  is  in  operation  it  is  a  mine;  it  is  alive,  and  when 
it  is  not  in  operation,  it  is  a  corpse;  when  a  man  is 
alive,  he  is  a  man;  when  he  is  dead,  he  is  a  corpse. 

Q.  And  although  there  may  be  ore,  and  ore  to  the 
extent  so  that  it  is  commercial,  and  operations  cease, 
now  what  do  you  call  that  ground  in  that  condition, 
containing  the  ore,  no  operations  carried  on  at  all,  it 
remains  quiescent? 

A.  I  call  it  a  hole  in  the  ground,  with  some  ore  in 
it,  in  sight;  and  then  when  you  operate  it,  it  is  a 
mine,  yes,  sir.  If  the  mining  operations  are  sus- 
pended temporarily,  and  the  mine  is  still  equipped 
and  ready  for  operation,  it  can  still  be  called  a  mine. 
If  the  pumps  are  pulled,  and  the  mine  is  allowed  to 
fill  with  water,  and  the  ground  caves  and  the  whole 
thing  is  abandoned,  it  is  no  longer  a  mine. 

Q.  Take  it  in  the  ease  of  those  properties — we 
won't  say  mines — from  which  the  sulphide  ores  were 
extracted,  to  the  north  and  to  the  east  and  to  the 
south  of  the  placer  ground  in  question,  do  you  know 
the  course  of  the  leads,  containing  the  sulphide  ores? 

A.  Yes,  sir,  I  know  in  general.     The  course  was 
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sometimes   north   of   east,   sometimes   nearly   east, 
sometimes  south  of  east.     Generally  an  easterly  and 
westerly  strike. 

The  WITNESS. — In  the  properties  in  question,  in 
some  cases  there  was  a  disappearance  of  the  sulphide 
ores.  For  instance,  in  the  Homestake  mine;  I  have 
personal  knowledge  of  that  fact.  Now  disappear- 
ance may  be  in  two  directions,  either  downward 
along  the  dip,  or  along  the  strike.  And  in  reference 
to  the  Homestake,  I  do  not  care  to  be  misunderstood. 
There  may  still  be  small  kidneys  or  small  sheets  of 
ore  in  the  Homestake  vein;  that  is  on  the  dip.  They 
were  so  very  limited  on  the  strike  that  they  disap- 
peared, and  [215]  after  opening  up  level  after 
level  and  finding  they  did  not  get  anything  but  what 
was  tending  to  disappear,  mining  operations  were 
stopped  and  I  was  on  the  ground  a  week  before  the 
pumps  were  pulled. 

I  do  not  recall  any  case  in  the  other  properties  I 
spoke  of  in  which  there  was  a  disappearance,  as  you 
speak  of  it,  of  the  sulphide  ores,  except  the  disap- 
pearance which  took  place  when  they  were  removed 
by  mining  operations.  In  the  case  of  the  Homestake 
operations  were  carried  on  there  for  a  number  of 
years.  And  in  the  other  properties  I  mentioned, 
sometimes,  at  different  intervals,  by  different  oper- 
ators, upon  more  than  one  occasion  mining  opera- 
tions were  carried  on  for  a  number  of  years. 

As  to  the  Bullwhacker,  I  have  been  in  that  prop- 
erty, but  I  do  not  recall  distinctly  the  conditions.  I 
am  not  inclined  to  think  there  was  a  vein  there.     I 
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do  not  know  of  the  existence  of  a  dyke  on  that  prop- 
erty which  was  mined  to  a  great  extent.  If  there 
was  any  ore  taken  out  of  it,  I  am  very  certain  it  was 
not  a  dyke.  I  think  I  recall  some  ore  being  mined, 
some  chrysocolla,  silicate  of  copper,  being  mined 
from  a  north  and  south  fault  fracture.  That  might 
be  called  a  vein;  I  would  not  object  to  that  appella- 
tion. I  had  walls;  in  places  I  think  it  was  ten  feet 
between  the  walls.  I  have  not  a  very  distinct  recol- 
lection now  of  the  vein  in  the  Bull  whacker;  I  was 
only  there  once,  and  it  was  several  years  ago. 

I  am  very  intimately  acquainted  with  the  Pitts- 
mont  workings  and  developments.  There  are  in- 
deed veins  in  that  property.  Their  course  or  strike 
varies.  Some  veins  are  northeasterly  and  south- 
westerly and  some  dip  north  and  some  dip  south. 
From  my  knowledge  of  their  location,  if  they  contin- 
ued beyond  the  Pittsmont  ground  in  their  easterly 
course,  they  might  come  into  this  placer  ground. 
That  is  a  matter  of  conjecture.  It  is  a  wild  conjec- 
ture by  reason  of  the  distance  between  the  two,  and 
because  of  the  known  presence  of  so  many  faults. 

Q.  Well,  now,  you  say  because  of  the  extreme  dis- 
tance between  this  ground, — what  is  the  distance  be- 
tween the  eastern  boundary  of  the  Pittsmont  prop- 
erty and  the  western  boundary  of  this  placer 
ground? 

[216]    A.  I  do  not  know. 

Q.  Don't  you  know  that  they  are  adjacent;  that 
they  are  contiguous;  that  they  touch  each  other? 

A.  That   might   be.    The   property   of   Montana 
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touches  the  property  of  Idaho,  but  a  vein  in  Butte 
cannot  be  found  in  Idaho  because  it  goes  in  that  di- 
rection. 

The  WITNESS.— As  I  notice  from  the  map,  Com- 
plainant's Exhibit  14,  the  veins  shown  and  known 
to  exist  in  the  Butte  and  Boston  placer  are  at  the 
eastern  extremity  of  its  territory.  How  much 
ground  lies  to  the  west  between  the  place  where 
these  veins  are  exposed  and  the  eastern  boundary  of 
the  Pittsmont,  I  do  not  know.  I  do  know  that  the 
veins  being  worked  in  the  Pittsmont  are  not  at  the 
eastern  side  of  their  property,  but  at  the  western 
side  of  the  properties,  a  mile  distant  from  the  east- 
ern boundary. 

The  leads  in  the  western  boundary  of  the  Pitts- 
mont are  not  radically  displaced.  There  are  very 
few  veins  on  the  eastern  boundary  of  the  Pittsmont 
property.  I  know  of  no  extensive  faulting  of  the 
veins  near  the  western  boundary  of  the  Pittsmont 
property;  I  know  of  the  existence  of  veins  in  the 
Pittsmont  from  the  western  boundary  eastward  for 
more  than  one  thousand  feet.  In  that  distance  they 
all  have  their  regular  strike.  There  has  been  no  ex- 
tensive displacement  of  those  veins  by  reason  of 
faults;  however,  to  the  east  the  veins  are  very  much 
faulted.  In  some  cases  there  has  been  no  connec- 
tion made  between  these  veins  to  establish  their  con- 
tinuity or  identity,  but  the  veins  which  are  disclosed 
in  a  cross-cut  running  north  and  south  between 
Pittsmont  No.  1  and  Pittsmont  No.  2  shafts  are  con- 
siderably faulted,  and  it  is  well  known  that  between 
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the  eastern  line  of  the  Butte  and  Boston  placer  and 
that  cross-cut,  there  are  other  faults  which  have  not 
yet  been  thoroughly  explored,  and  the  amount  of 
their  displacement  is  unknown.  Almost  anything  is 
possible  in  a  much  faulted  camp,  and  for  that  reason 
the  man  who  attempts  to  project  a  vein  for  several 
hundred  feet  in  such  a  district  is  taking  chances  of 
error  which  I  decline  to  assume.  I  cannot  tell  how 
close  to  the  eastern  boundary  line  of  the  Pittsmont 
ground  there  is  any  lead  or  vein.  I  do  not  know  how 
far  to  the  west  [217]  the  entire  Butte  and  Boston 
place  ground  extends  from  the  openings  which  we 
have  been  discussing  here,  and  I  do  not  recall  the 
precise  distance  of  the  nearest  vein  in  the  Pittsmont 
to  its  eastern  boundary,  but  I  do  know  that  there  are 
no  important  mining  operations  in  progress  upon  any 
veins  in  the  Pittsmont  within  more  than  one  thou- 
sand feet  of  its  eastern  boundary.  The  estimate 
given  in  that  last  answer  is  based  also  on  memory, 
and  not  upon  any  data  which  I  have  here  for  refer- 
ence. 

Referring  to  Complainant's  Exhibit  No.  19,  which 
is  a  sample  taken  from  the  north  cross-cut  on  Com- 
plainant's Exhibit  17, 1  remember  getting  that  sam- 
ple.    I  got  it  from  a  portion  near  the  floor. 

Referring  to  Complainant's  Exhibit  20;  I  obtained 
that  likewise  from  the  same  cross-cut;  that  was 
taken  from  the  upper  portion  of  the  cut.  I  got  those 
two  pieces  and  produced  them  here  for  the  purpose 
of  showing  the  rapidity  of  the  disappearance  of  the 
mineralization;  they  illustrate  it  very  well.    It  is 
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quite  possible  that  I  would  be  able  to  get  material 
like  exhibit  19  from  the  neighborhood  of  where  I  got 
20.  The  movement  of  these  impregnation  surface 
waters  is  not  always  directed  downward.  Material 
like  Exhibit  20  may  also  be  found  where  I  got  19;  it 
might  be  found  ten  feet  lower,  but  always  in  dimin- 
ishing amount  on  the  whole.  That  is  aplite ;  it  might 
be  called  ore.  I  call  it  ore  by  reason  of  its  high  min- 
eralization. Quite  possibly,  in  the  case  of  this  aplite 
there  has  been  a  replacement  of  some  of  the  compo- 
nents of  the  aplite,  just  the  same  as  in  the  case  of 
the  mineralization  of  granite.  However,  the  struc- 
ture of  the  material  of  the  aplite  is  still  preserved 
and  the  replacement  has  proceeded  to  a  very  limited 
extent.  The  samples  which  have  been  introduced 
here  of  copper-stained  granite  have  not  been  very 
much  replaced  either. 

Q,  Well,  take  it  in  the  case  of  granite  where  you 
have  this  red  substance  or  this  cuprite,  what  do  you 
say  as  to  that,  whether  or  not  you  have  not  some  of 
the  elements  of  granite  remaining,  just  the  same  as 
you  have  of  the  aplite  in  Exhibit  20*? 

A.  Very  little, — I  think  very  little  indeed. 

Q.  Well,  at  any  rate,  then,  it  is  possible,  isn't  it, 
that  this  enriching  fluid,  coming  into  contact  with 
aplite  rock,  a  displacement  [218]  may  take  place 
and  the  mineralization  occur  so  that  it  becomes  ore? 

A.  That  is  not  impossible.  Aplite  in  the  forming 
process  is  not  so  easily  replaced  as  the  granite,  and 
the  aplite  where  surface  waters  are  flowing  in  the 
country,  in  the  absence  of  sulphuric  acid,  derived 
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from  a  decomposition  of  disseminated  pyrite,  very 
rapidly  precipitates  the  copper  as  a  silicate  through- 
out the  rock  generally.  The  quartz  in  the  granite 
has  the  same  effect  upon  these  surface  waters  as  the 
quartz  in  the  aplite,  but  inasmuch  as  there  is  more 
quartz  in  the  aplite,  the  aplite  is  more  stained  with 
copper. 

Q.  Now,  Mr.  Winchell,  isn't  it  likewise  true  in  the 
case  of  the  movement  of  those  enriching  waters, — 
take  it  in  the  case  of  an  ordinary  vein  and  where 
there  is  an  enrichment  of  the  vein  filling, — sometimes 
the  walls  likewise  become  enriched  where  the  walls 
are  granite,  or  where  they  are  aplite? 

A.  Yes,  that  is  true.  Now,  that  depends  largely 
upon  the  character  of  the  original  fissure.  If  the 
fissure  is  simply  one  crack  and  an  opening  occurs,  and 
the  vein  matter  is  simj)ly  the  filling  of  that  one  crack, 
then  the  walls  may  bound  the  mineralization  very 
loosely,  but  if  the  fissure  is  a  compound  fissure,  made 
up  of  a  great  many  cracks  or  planes  of  movement, 
then  the  mineralization  solutions  coming  from  below 
and  entering  that  fissure  may  for  a  time  follow  be- 
tween two  walls,  and  by  reason  of  some  cross-frac- 
ture, or  porous  rock,  pass  across  to  another  plane  a 
little  farther  away,  and  in  that  way  you  may  have 
more  than  one  apparent  wall  or  you  may  have  an  ap- 
parent mineralization  of  the  rock  adjacent  to  the 
vein.  But  where  you  have  the  whole  thing  dissemi- 
nated throughout  the  rock,  as  the  pyrite  in  the  gran- 
ite on  the  Butte  hill,  it  is  done  regardless  of  walls 
and  there  are  no  boundaries,  and  twenty  locations 


280  Louis  Mason  et  al.  vs. 

(Testimony  of  Horace  V.  Winchell.) 
would  not  cover  it. 

The  WITNESS.— It  is  possible,  but  not  so  com- 
mon, to  find  a  mineralization  of  the  walls  bounding 
a  fissure  so  that  they  would  become  ore  in  the  case 
of  a  single  fissure,  where  you  find  those  adjacent, 
parallel  fissures  I  spoke  about.  That  would  not 
likely  be  as  true  in  the  case  of  real  mineralization, 
because  there  [219]  are  sulphides  in  the  vein 
which  prevent  the  deposition  of  the  chrysocolla  or 
the  replacement  of  the  aplite. 

Q.  "Well,  now,  that  brings  us  to  the  consideration 
of  the  chrysocolla.  As  I  understand  it,  this  is  the 
medium  through  which  this  discoloration  is  effected. 
Am  I  right? 

A.  The  discoloration  consists  of  a  painting  or  wash 
of  a  chrysocolla,  yes,  sir. 

The  WITNESS. — This  chrysocolla  is  carried  along 
by  descending  waters  only.  When  it  is  taken  up  by 
the  waters  and  carried  downward,  it  is  pretty  hard 
to  tell  where  you  would  find  it;  it  goes  as  far  as  it 
is  carried.  That  is  the  only  way  it  can  affect  this 
discoloration.  Where  the  discoloration  exists  in 
those  cuts,  my  idea  is  that  it  was  carried  down  by 
descending  waters. 

Q.  Well,  where  did  it  come  from,  or  where  did  it 
originate,  or  how  did  it  originate,  above,  to  be  picked 
up  by  the  waters  that  were  descending  ? 

A.  It  originated  by  the  weathering  of  the  granite 
near  and  upon  the  surface,  through  thousands  of 
years.  The  material  of  the  granite  has  been  to  a 
considerable  extent  removed  by  erosion  and  by  solu- 
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tion,  but  the  copper  content  has  been  preserved  to  a 
considerable  extent  through  the  precipitating  action 
of  a  quartz  in  the  granite  and  aplite,  and  especially 
in  the  aplite. 

iQ.  Well,  now,  could  you  state  whether  or  not  this 
discoloration  of  this  large  tract  cut  here,  hundreds 
of  acres  that  you  spoke  about,  is  the  result  of  descend- 
ing waters,  or  the  lateral  movement  of  waters  through 
the  granite  f 

A.  The  general  movement  is  descending,  but  in  all 
cases  of  descending  circulation  there  are  some  places 
where  the  movement  of  the  waters  is  lateral.  It 
must  have  been,  however,  descending,  oxygen-bear- 
ing waters,  because  it  deposited  an  oxygen-bearing 
mineral,  chrysocolla. 

The  WITNESiS.— Of  course,  the  oxygen  would 
exist  in  the  waters  whether  it  was  going  down  or 
whether  it  moved  laterally,  but  it  was  derived  from 
the  atmosphere.  The  waters  were  meteoric,  not  vol- 
canic. 

I  think  it  is  a  fair  assumption  that  these  veinlets 
east  of  the  [220i]  cross-cut — referring  to  Com- 
plainant's Exhibit  17 — were  probably  a  continuation 
of  the  vein  that  appears  in  the  cross-cut.  The  direct 
distance  between  the  two  points  of  exposure  being 
not  over  thirty  feet,  and  the  strike  and  dip  being  the 
same.  At  the  end  of  this  red  line  marking  that  vein, 
we  have  blue  lines.  That  would  indicate  the  exist- 
ence of  a  fault.  As  to  whether  the  natural  conse- 
quence of  a  fault  would  be  to  interrupt  the  lead,  or 
interrupt  the  vein  in  its  course,  would  depend  upon 


282  Louis  Mason  et  al.  vs. 

(Testimony  of  Horace  V.  Winehell.) 
the  amount  of  dislocation.  A  vein  four  feet  wide 
would  not  be  interrupted  in  its  course  by  a  fault 
which  had  a  total  throw  of  one  inch.  The  width  of 
that  fault  is  from  four  to  six  inches ;  the  width  of  the 
vein  is  about  fourteen  inches.  The  size  of  the  fault 
has  nothing  whatever  to  do  with  the  amount  of  dis- 
location along  it.  A  fault  one  inch  in  thickness  may 
mark  a  dislocation  of  a  thousand  feet.  The  existence 
of  this  fault  here  certainly  had  something  to  do  with 
the  interruption  of  that  vein  as  it  appears  upon  the 
map.  The  vein  terminates  against  the  fault,  visibly, 
physically  and  actually.  No  man  in  his  sober  senses 
would  attempt  to  tell,  without  some  development, 
whether  or  not  further  east  somewhere,  or  north  or 
south  of  there,  that  vein  may  appear  again. 

Q.  Well,  there  is  not  anything  about  the  lead  itself 
or  about  the  vein  just  exactly  where  it  strikes  this 
fault  that  would  suggest  to  you  that  it  is  the  end  of 
it,  were  it  not  for  the  fault? 

A.  If  a  vein  is  faulted,  it  is  faulted  into  two  pieces 
at  least,  and  there  is  another  piece  of  that  vein  some- 
where. How  far  it  extends  beyond  the  fault  is  a  mat- 
ter of  the  wildest  conjecture. 

The  WITNESS. — It  existed  somewhere  at  one 
time,  and  probably  does  still.  In  this  cross-cut  we 
are  still  speaking  about,  where  this  vein  appears, — 
the  curved  black  line, — shows  the  extremity  of  the 
cross-cut  at  the  time  the  map  was  made.  The  cut 
has  been  extended  since  then.  I  examined  and  des- 
cribed the  ground  in  the  extended  portion.  There  is 
an  additional  veinlet,  about  four  inches  of  aplite; 
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part  of  it  was  ore,  not  all.     By  ore,  I  mean  material 
of  commercial  value.     There  was  very  little  altera- 
tion of  the  aplite. 

[221]  Aplite,  like  all  other  rock,  has  a  certan  per- 
centage of  pore  cavity,  or  pore  space,  and  it  is  liable 
to  saturation,  and  if  the  separating  material  be  col- 
ored, then  the  color  of  the  aplite  is  disguised,  and  here 
the  aplite  is  tinted  or  colored  green  by  chrysocoUa, 
not  necessarily  by  a  replacement  of  the  aplite,  but 
by  an  impregnation  or  saturation  with  the  chryso- 
coUa. Now,  that  may  extend  to  a  partial  replace- 
ment, and  where  there  is  a  very  large  amount  of  chry- 
socoUa, there  has  been  some  replacement.  That  re- 
placement probably  attacked  the  minor  percentage 
of  feldspar  and  mica  which  the  aplite  contained  first 
and  perhaps  only,  and  not  to  any  considerable  extent 
the  quartz. 

Beyond  this  fault, — Complainant's  Exhibit  17, 
marked  by  the  blue  lines, — ^the  walls  or  boundaries 
of  the  tunnel  are  granite.  The  aplite  has  been  in- 
truded into  the  granite  in  sheets,  and  dykes,  as  a  knife 
intrudes  into  a  piece  of  cheese.  It  is  usually  verti- 
cal, but  not  always,  sometimes  horizontally.  When 
you  get  easterly  of  the  fault  in  that  tunnel  the  granite 
is  still  noticeably  discolored,  not  quite  so  much  as  Ex- 
hibit 19  of  Complainant's,  but  like  sample.  Complain- 
ant's Exhibit  22,  which  is  already  faded  and  becom- 
ing less  discolored,  because  of  the  evaporation  of  the 
moisture  which  it  contained. 

I  gave  you  the  strike  of  that  vein  and  the  course  of 
it  by  degrees,  and  likewise  gave  you  the  dip  of  it.     It 
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is  dipping  to  the  north.  The  course  is  north  eighty 
degrees  east.  I  went  into  the  Vesuvius  workings, 
but  not  for  the  purpose  of  seeing  whether  this  vein 
had  the  element  of  continuity.  I  went  in  there  to 
see  what  was  there.  I  did  not  have  that  in  mind  at 
all.  The  vein  was  not  disclosed  there.  I  did  not 
find  any  vein  there ;  there  is  no  vein  in  that  working, 
nor  in  the  cross-cut.  It  is  mostly  granite  discolored, 
and  one  master  joint.  By  a  master  joint,  I  mean 
that  when  the  ground  cooled,  it  participated  in  that 
contraction  of  which  I  spoke  relative  to  cooling 
bodies,  and  the  contraction  of  the  granite  upon  cool- 
ing produced  throughout  the  mass  of  the  granite 
joints.  These  joints  frequently  intersect,  or  abut 
against  each  other,  making  a  honeycombed  structure 
in  the  granite,  upon  a  large  scale,  and  [222]  the 
larger  joint  against  which  many  of  the  smaller 
joints  terminate  is  called  the  master  joint.  We  have 
one  such  master  joint  in  the  cross-cut  of  the  Vesu- 
vius shaft.  It  is  a  fracture,  but  it  is  usually  not  an 
open  fracture  and  it  has  seldon  been  accompanied 
by  any  movements  of  one  portion  of  the  rock  relative 
to  the  other.  These  smaller  joints  terminate  against 
the  master  joint,  and  they  frequently  have  different 
angles.  I  could  illustrate  it.  (Witness  draws  dia- 
gram which  is  marked  by  the  Examiner  for  identifi- 
cation, Defendants'  Exhibit  No.  55.)  Upon  Defend- 
ants' Exhibit  No.  55,  I  have  roughly  illustrated  the 
normal  joining  of  granite.  The  red  lines  indicate 
the  fine  jointing,  and  the  blue  line  against  which 
many  of  the  red  ones  terminate,  is  the  master  joint. 
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This  master  joint  is  frequently  made  use  of  in  quar- 
rying granite.  The  quarry  men  break  their  large 
blocks  to  the  master  joints,  and  their  smaller  pieces 
terminate  against  the  small  joints.  This  sketch  is 
not  a  specific  illustration  of  the  Vesuvius ;  it  is  just 
a  sketch  to  illustrate  the  relation  between  master 
joints  and  minor  joints.  The  master  joint  to  which 
I  referred  in  the  Vesuvius  workings  can  be  followed 
for  a  distance  of  about  fifteen  feet.  It  disappears 
into  the  wall  of  the  cross-cut  at  a  point  twenty-four 
feet  south  of  the  shaft,  and  it  scatters  and  is  lost  go- 
ing toward  the  east  before  reaching  the  eastern  side 
of  the  workings  in  that  direction.  I  have  never  seen 
a  body  of  granite  without  a  master  joint  in  it.  There 
is  a  very  slight  oxidation  there  between  the  two  bodies 
of  granite  in  this  master  joint.  There  is  also  miner- 
alization, as  you  please  to  term  it,  in  the  granite  itself. 
It  is  green  stained  from  one  end  of  the  cross-cut  to 
the  other,  regardless  of  the  master  joint.  The  dis- 
coloration is  no  more  marked  outside  the  boundaries 
of  the  master  joint  than  within  the  boundaries  of  the 
master  joint.  Its  width  at  the  greatest  point  is  a 
very  remote  fraction  of  an  inch.  I  have  no  personal 
knowledge  as  to  whether  or  not  any  conmiercial  ore 
was  obtained  in  the  workings  there.  I  saw  commer- 
cial ore  around ;  I  did  not  see  any  in  the  workings  of 
the  Vesuvius  that  I  entered.  I  did  not  find  any  place 
there  the  mineralization  of  which  was  such  that 
[223]  commercial  ore  could  be  extracted  in  the 
workings  I  examined  and  saw  there.  It  has  no  value 
for  mining. 
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Referring  to  Complainant's  Exhibit  15,  which 
would  be  the  Mullins  tunnel,  in  figuring  the  twenty- 
four  feet  from  the  bedrock  to  the  surface,  there  is  a 
little  platform  built  upon  the  surface  at  the  collar  of 
the  shaft,  and  that  is  the  point  from  which  I 
measured  the  depth  of  the  wash ;  that  is  from  the  top 
of  the  platform  to  the  top  of  the  be'lrock.  The  top 
of  the  platform  from  which  I  meas  red  is  some  dis- 
tance from  the  surface  of  the  gr'  i  nd.  Both  times 
of  my  examination  there  has  beeii  too  much  snow 
upon  the  surface  of  the  ground  to  ascertain  definitely 
the  surface  conditions.  I  think  tnere  is  a  small  dump 
there  and  that  platform  may  possibly  be  constructed 
upon  a  small  portion  of  that  dump.  There  is  not 
any  lead  in  that  Hornet  dis'30very.  But  this  dis- 
colored material  is  quite  prevalent  in  that  section, 
and  practically  equal  on  all  four  sides  of  the  shaft. 
There  is  a  little  oxide  of  copper  in  the  joints  in  the 
granite  in  this  cross-cut  f±om  the  bottom  of  the 
Hornet  discovery,  as  it  appears  on  Complainant's 
Exhibit  16.  If  you  take  that  and  put  it  in  a  lead,  it 
is  lead  matter;  where  it  occurs  there,  it  is  surface  im- 
pregnation in  the  joints  of  the  granite  and  it  has  no 
part  in  any  vein.  It  is  a  superficial  discoloration, 
and  will  disappear  by  depth,  but  I  would  not  be  able 
to  tell  you  at  what  depth  it  would  disappear,  without 
having  gone  to  that  depth.  Whenever  master  joints 
could  conduct  surface  waters,  there  might  be  a  dis- 
coloration to, that  depth.  Master  joints  do  not  usu- 
ally have  a  very  great  extent,  two  or  three  hundred 
feet  at  the  outside,  and  the  general  discoloration  of 
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the  whole  country  granite  does  not  extend  to  the 
depth  of  two  hundred  feet;  but  some  discoloration 
in  the  joints  goes  below  that  depth.  Most  of  the  dis- 
coloration disappears  before  a  hundred  feet.  I  am 
referring  to  the  barest  possible  stain  when  I  tell  you 
it  might  be  seen  in  the  granite  at  a  depth  of  two  hun- 
dred feet.  I  ha^^e  encountered  ground  such  as  I  en- 
counter in  thos  cross-cuts  in  the  Pacific,  situated 
east  of  the  groim  i.  in  question  here,  and  directly  east 
of  the  Birtha.  I  ^^countered  it  in  the  various  work- 
ings, tunnels  and  ^haft  of  the  Pacific,  not  far  east 
[224]  of  the  territ .  ry  in  controversy  here  and  in  the 
shaft  itself.  Yes,  sir,  with  this  chrysocoUa  coloring 
and  also  with  this  oxide  of  copper,  in  the  cross-cut, 
and  a  little  azurite  and  malchite.  I  do  not  know  of 
my  personal  knowledge  whether  or  not  any  ship- 
ments of  this  material  were  made  from  the  Pacific 
mining  location,  but  I  hr  ve  reason  to  believe  that 
there  were  shipments  ma.'.c.  If  it  went  to  the  smelter 
more  than  once,  I  have  no  doubt  it  was  ore. 

Q.  And  seemingly  over  there  on  the  Pacific,  this 
material  thus  mineralized,  brought  to  your  attention, 
terminated  at  some  depth,  so  i,J[iat  you  are  able  to  fix 
in  this  instance  the  mineralization  as  it  exists  in  this 
cross-cut  could  not  go  below  forty  feetf 

A.  That  is  quite  true. 

The  WITNESS.— Now,  in  order  that  you  may  not 
gather  the  wrong  impression  from  my  testimony  and 
from  your  answer  stating  what  I  said,  I  will  again 
call  attention  to  the  fact  that  I  said  the  disseminated 
mineralization  throughout  the  granite  would  exist 
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in  commercial  quantities  below  that  depth ;  but  I  also 
stated  that  master  joint  and  fault  planes  might  con- 
tain some  of  this  ore  to  a  greater  depth ;  and  if  there 
were  shipments  from  the  Pacific  at  greater  depth 
than  that,  they  certainly  came  from  the  filling  of  fault 
fissures  and  from  the  vicinity  of  master  joints,  and 
not  from  disseminated  mineralization  of  the  country 
rock.  Now,  I  have  no  particular  spot  in  mind  at 
which  I  measured  the  downward  termination  of  this 
character  of  discoloration  or  mineralization,  but  I 
know  of  my  own  observation  that  it  did  discontinue 
downward,  and  that  the  country  there,  although  upon 
the  surface  it  is  very  widely  and  noticeably  impreg- 
nated and  stained,  is  not  thus  stained  at  the  depth  of 
two  hundred  and  fifty  feet. 

There  is  a  mineralization  of  this  cross-cut  extend- 
ing from  the  Hornet  discovery  northeasterly,  and 
there  is  also  a  mineralization  of  the  wash  lying  above 
it.  You  would  not  be  likely  to  encounter  that  min- 
eralization as  it  exists  there  in  that  cross-cut  contain- 
ing shipping  ore  below  a  depth  of  perhaps  forty  or 
fifty  feet  deeper. 

(Defendants'  Exhibit  No.  55  was  offered  and  re- 
ceived in  evidence.) 

The  WITNESS.— It  is  not  every  vein  that  de- 
velops into  a  mine ;  as  a  matter  of  fact  the  percentage 
of  veins  becoming  mines  is  very     [225]     small. 

Q.  And  so  likewise,  I  belive  I  referred  to  it  in  a 
general  way  yesterday,  in  the  case  of  veins  even  where 
they  acquire  such  a  dignity  so  that  there  is  a  mine, 
there  is  sometimes  a  pinch-out  of  that  vein,  is  there 
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not,  in  its  depth,  or  dip,  and  a  pinching-oiit  of  it  in  its 

strike,  and  then  an  enlargement  of  it  again  ? 

A.  I  would  not  say  that  if  a  vein  pinched  out  en- 
tirely, and  was  lost  for  a  considerable  distance  that  I 
should  be  certain  that  it  was  the  same  vein.  But  it 
is  undoubtedly  true  that  the  walls  of  veins  sometimes 
approach  each  other  very  closely,  and  may  even  rest 
upon  each  other,  or  one  upon  the  other,  and  have  in 
that  respect  a  pinch,  soon,  however,  to  open  up  again 
with  the  vein  fissure  continuous  beyond  the  pinch. 

The  WITNESS. — ^^And  that  may  be  true  in  relation 
to  the  vein  on  its  strike  or  on  its  dip.  The  filling  in 
those  two  veinlets  in  this  cross-cut  in  the  tunnel,  as 
shown  on  Complainant 's  Exhibit  17,  is  largely  aplite, 
and  the  walls  are  granite ;  and  for  that  reason  I  stated 
that  I  was  not  at  all  certain  that  that  was  a  vein  of 
mineralization  from  below. 

Q.  Well,  how  does  that  compare  with  the  doctrine 
that  you  declared  here  yesterday  that  the  enriching 
fluid  or  material  takes  more  kindly  to  the  granite 
than  to  the  aplite  ?  Why  should  not  you  have  a  min- 
eralization in  this  instance,  then,  in  the  granite  rather 
than  in  the  aplite? 

A.  When  I  made  that  statement,  it  was  with  re- 
ference to  genuine  vein  mineralization  through  the 
action  of  ascending  waters,  and  within  the  limits  of  a 
vein  fissure  or  a  shear  zone.  Such  mineralization 
as  that  replaces  granite  more  readily  than  aplite,  but 
when  surface  waters  carrying  oxygen  and  a  little  cop- 
per derived  from  the  decay  of  the  granite  come  into 
contact  with  the  aplite,  there  is  immediately  a  greater 
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percentage  of  silicic  acid  or  silica  to  precipitate  the 
copper  there,  and  there  is  not  the  sulphuric  acid  to 
keep  it  in  solution,  and  to  carry  it  on.  For  that  rea- 
son, this  copper  impregnation  which  is  so  common  in 
that  section,  and  to  which  I  have  referred,  is  more 
abundant  in  the  vicinity  of  the  aplite  dyke.  And  I 
mentioned  yesterday  this  fact,  that  there  was  some 
little  evidence  [226]  of  movement  along  this 
small  aplite  dyke  and  therefore  there  might  be  some 
genuine  vein  filling.  But  I  am  satisfied  that  the 
larger  portion  of  the  copper  mineralization  visible 
in  that  cross-cut  is  due  to  the  same  kind  of  copper 
deposition  from  surface  waters  as  that  which  im- 
pregnates the  granite  generally  in  that  section.  And 
I  say  further,  just  one  word,  that  this  granite  wall 
rock  to  which  you  refer  in  that  cross-cut  is  itself  im- 
pregnated by  and  discolored  by  the  same  chrysocolla. 
Not  to  the  same  extent  as  the  aplite,  and  for  the 
reason  that  I  have  mentioned. 

•  Q.  Now,  then,  take  it  in  the  case  of  a  vein  mineral- 
ized, with  clearly  defined  walls,  have  you  known  of 
any  instances  in  Butte  here,  in  any  of  the  mines, 
where  the  walls  themselves  become  mineralized  so  as 
to  become  ore, — and  some  territory  adjacent  to  the 
walls  ? 

A.  Yes,  that  is  not  uncommon.  This  is  a  region  of 
most  intense  mineralization  and  of  more  than  one 
period  of  mineralization,  and  there  are  more  than  one 
set  of  walls,  or  bounding  planes,  or  internal  planes, 
to  the  larger  veins,  and  the  mineralizing  solutions 
have  sometimes  entered  into  a  crack  or  crevice  in  the 
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walls,  and  therein  deposited  ore  in  the  nature  of  a 
spur  or  gash  vein,  back  of  the  main  vein,  and  I  think 
it  sometimes  happens  that  the  wall,  originally  as  a 
wall,  becomes  so  mineralized  and  some  of  the  rock 
adjacent  to  the  wall,  that  it  becomes  ore  and  is 
shipped  as  ore. 

The  WITNESS. — I  have  made  an  examination  of 
the  vein  in  the  Mullins  tunnel,  and  at  the  bottom  of 
the  shaft  in  the  drift  to  the  east,  there  was  a  cave 
from  the  hanging-wall,  and  the  hanging-wall  country 
was  exposed  and  it  was  not  mineralized,  nor  even 
copper  stained  as  it  is  in  the  cross-cut  south  from  the 
Hornet  tunnel.  I  would  not  concede  that  there  may 
not  be  ore  beyond  this  hanging-wall,  but  I  am  willing 
to  say  that  there  is  no  indication  of  it  there.  If  you 
take  that  ore  and  that  rock  and  crush  it  and  screen 
it,  you  might  extract  small  grains  of  cuprite  here  and 
there  which  could  be  shipped,  if  you  concentrated 
enough  of  it,  but  it  is  not  ore.  It  is  not  vein  and  it 
does  not  constitute  part  of  a  vein  filling.  If  a  body 
of  it  should  exist  in  density  beyond  the  hanging-wall 
or  say  twenty  feet  of  four  per  cent  copper,  that  would 
be  [227]  commercial  ore ;  and  if  it  would  go  four 
per  cent,  then  for  hundreds  of  feet  across  the  country, 
it  would  be  commercial  ore. 

In  the  westerly  extension  from  the  bottom  of  the 
Hornet  discovery,  marked  Complainant's  Exhibit  16, 
that  fault  is  the  one  fissure  that  I  noticed  and  that  is 
not  very  important.  I  did  not  observe  any  fissure 
having  an  easterly  and  westerly  strike.  I  was  able 
to  discern  very  clearly  both  of  the  walls  of  this  vein 
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on  its  dip,  the  Hornet,  at  the  lower  drift.  The  vein 
there  was  practically  of  the  same  width  that  it  was 
in  the  Mullins  tunnel ;  I  should  say  it  would  be  wider 
than  four  feet.  In  speaking  of  the  Hornet  vein,  the 
lower  level,  is  what  I  have  called  the  Mullins  vein ;  the 
vein  that  is  shown  on  the  map  here. 

Redirect  Examination. 
(By  Mr.  SHELTON.) 

The  WITNESSi.— This  Defendants'  Exhibit  48 
consists  of  two  pieces  of  country  rock, — aplite. 
Aplite  is  detected  from  vein  quartz  by  its  texture. 
It  is  chiefly  composed  of  quartz,  but  the  quartz  oc- 
curs in  little  granules  or  grains,  not  interlocking 
with  each  other  but  like  the  quartz  grains  of  a  quart- 
zite  which  was  once  a  sandstone.  This  can  sometimes 
be  seen  by  the  naked  eye ;  but  can  be  better  seen  by 
a  hand  or  pocket  lens. 

There  is  a  very  large,  persistent  and  important 
dyke  of  quartz  porphyry  in  the  Modoc  mine.  It  is 
referred  to  in  the  United  States  Geological  survey  re- 
port upon  this  district  as  the  Modoc  dyke.  There  is 
no  dyke  of  aplite  in  any  way  comparable  in  its  size, 
its  extent,  its  continuity  with  this  quartz  porphyry 
in  the  Modoc.  There  are  here  and  there  throughout 
the  district  dykes  of  porphyry,  but  there  is  no  large 
and  striking  feature  of  that  sort  in  the  Modoc. 

Recross-examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— A  dyke  differs  from  a  fault  fis- 
sure in  this:  A  fault  fissure  does  not  necessarily 
refer  to  anything  but  an  open  space.    A  dyke  is  the 
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material  constituting  a  tabular,  metalif  erous  mass  of 
igneous  origin,  differing  materially  from  the  enclos- 
ing rock.  [228]  The  boundaries  may  be  similar 
to  that  of  a  vein.  It  differs  primarily  in  its  origin ; 
secondarily  in  its  composition. 

Q.  And  now  as  to  its  origin.  In  what  respect  is 
it  brought  into  existence  differing  from  a  fissure  ? 

A.  Dykes  occupy  fissures.  They  come  into  what 
were  at  one  time  fissures  in  the  rocks,  but  those 
fissures  extended  to  such  depth  that  the  molten  ma- 
terial, lava  if  you  please — that  is  what  would  be  lava 
if  it  poured  out  on  the  surface — enters  the  fissure  and 
there  consolidates  from  a  state  of  fusion  and  forms 
solid  rock.  That  is  a  dyke.  Veins  are  not  usually 
formed  in  that  way,  nor  are  dykes  usually  mineralized 
so  as  to  become  veins.  That  is,  not  sufficiently  min- 
eralized. 

Q.  Well,  now,  what  is  the  standard  of  mineraliza- 
tion the,  that  you  would  require  in  this  fissure  in 
order  to  be  a  vein,  as  contradistinguished  from  a 
dyke,  considering  simply  that  element  by  itself? 

A.  It  must  contain  such  indication  of  value  as  to 
justify  a  miner  in  following  it  in  the  pursuit  of  ore. 

The  WITNESS.— I  say  that  generally  in  the  case 
of  dykes  there  is  not  such  mineralization  as  to  war- 
rant or  justify  a  miner  in  following  it  in  the  pursuit 
of  ore.  I  have  known  of  dykes  richly  mineralized; 
there  are  exceptional  occurrences  of  that  sort. 

(It  was  agreed  between  counsel  that  the  signature 
of  the  witness  Winehell  might  be  waived  to  his  tes- 
timony.) 
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EVAN   P.  CLAE'K,  duly  called  and  sworn  as  a 
witness  on  behalf  of  the  defendants,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— My  name  is  Evan  P.  Clark;  I 
live  in  Madison  County,  Montana,  At  the  present 
time,  I  am  engaged  in  the  business  of  farming  and 
stock-raising.  I  have  lived  in  Silver  Bow  County, 
Montana.  I  came  to  Montana  in  1868,  and  have 
lived  here  ever  since.  It  will  be  five  years  the  24th 
of  next  June  that  I  left  here  and  went  to  Madison 
County.  I  lived  in  Silver  Bow  County  from  1888 
until  1906  or  1907.  During  the  time  I  lived  in  Silver 
Bow  County,  I  was  engaged  principally  in  mining — 
mining  for  myself  and  managing  [229]  proper- 
ties. I  managed  properties  for  Mr.  Murray.  I  en- 
gaged in  mining  for  myself  as  a  miner,  but  not  for 
wages.  I  had  men  working  for  me.  In  1886  I  sunk 
the  first  200  feet  and  run  the  first  500  foot  levels  of 
the  Edith  May,  owned  by  the  North  Butte  Company, 
myself  and  associates,  and  later  on  I  had  a  lease  on 
the  Goldsmith  No.  2,  myself  and  partner,  and  also  I 
had  a  lease  on  the  West  Gem,  belonging  at  that  time 
to  the  Davis  estate.  I  also  had  several  other  leases, 
among  them,  the  Belmont.  During  the  period  from 
1888  until  19C6  or  1907  I  lived  in  Butte  continuously. 
My  experience  was  confined  exclusively  to  quartz 
mining.  I  know  a  little  about  placer  mining ;  I  have 
placer  mined  some. 
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I  first  became  acquainted  with  the  ground  known 
as  the  Butte  and  Boston  Placer  in  1901.  I  knew  it 
thereafter  continuously  until  I  went  to  Madison 
County.  I  have  kept  in  touch  with  it  slightly  since 
that  time. 

Q.  What,  if  anything,  do  you  know  of  any  placer 
mining  operations  being  carried  on  on  this  ground 
since  you  knew  it  ? 

By  Judge  BOUEQUIN. — Objected  to  as  immate- 
rial. 
A.  I  do  not  know  of  any ;  never  knew  of  any. 
Q.  And  upon  the  ground  itself,  is  there  any  evi- 
dence showing  placer  mining  operations  were  carried 
on? 

By  Judge  BOURQUIN.— Like  objection. 
A.  Oh,  no ;  no  evidence  of  placer  mining, 
Q.  Is  there  anything  to  show  that  any  placer  min- 
ing operations  were  carried  on  in  any  territory  adja- 
cent to  it? 
By  Judge  BOURQUIN.— Like  objection. 
A.  Not  closely,  no,  sir. 

Q.  What  do  you  know  as  to  whether  or  not  any 
placer  mining  operations  have  been  carried  on  south 
of  Silver  Bow  Creek  ? 

By  Judge  BOURQUIN.— Objected  to  as  imma- 
terial. 

A.  I  do  not  know  of  any. 

The  WITNESS.— This  ground  is  East  of  Silver 

Bow  Creek.     Up  by  Meaderville,  it  would  be  due  east. 

I  have  made  discovery  of  leads  and  located  ground 

in  Madison  County ;  they  were  located  for  gold,  silver 
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and  copper.  I  became  acquainted  with  this  ground 
at  the  invitation  of  my  brother  and  Mr.  Mason.  I 
have  reason  to  believe  my  brother  is  interested  in  this 
litigation.  I  have  made  examination  of  the  openings 
and  cuts  on  the  ground.  I  made  examination  in 
1901 ;  and  I  have  made  some  within  the  last  week  or 
ten  days.  There  are  certain  openings  that  are 
marked  on  the  ground.  I  was  down  shaft  No.  1,  De- 
fendants' Exhibit  1.  [230]  I  made  an  examination 
of  that  shaft  to  determine  whether  there  was  a  lead 
exposed  there.  There  is  a  lead  there.  Its  strike  is 
practically  east  and  west.  You  cannot  tell  the  dip 
from  what  you  can  see  of  it.  I  then  went  to  the 
Rabbit  Discovery  shaft.  I  did  not  go  into  shaft  No. 
2,  a  shaft  some  little  distance  east  of  shaft  No.  1.  I 
was  not  in  shaft  No.  3.  I  went  into  the  Eabbit  Dis- 
covery shaft,  it  is  about  four  by  four,  roughly  speak- 
ing, and  about  twelve  feet  deep.  I  found  a  lead 
there.  Its  strike  is  easterly  and  westerly.  I  also 
went  into  the  timbered  shaft ;  it  is  called  No.  9,  I  be- 
lieve. There  is  a  cross-cut  about  twenty  or  twenty- 
five  feet  down.  The  shaft  is  timbered.  You  could 
not  see  the  surface  of  the  walls  of  the  shaft  with  the 
timbering  on,  only  where  the  lagging  was  taken.  I 
saw  a  lead  in  this  cross-cut ;  it  is  well  defined,  suitable 
for  all  locating  purposes  to  a  practical  miner  and 
prospector.  I  noticed  a  wall,  but  could  not  say 
whether  it  is  the  permanent  wall  of  the  vein  or  not, 
but  it  is  the  wall  which  I  would  accept  for  that  streak 
of  ore.  A  prospector  would  make  a  valid  location 
under  it.     The  streak  of  ore  is  copper  ore.     I  could 
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not  tell  whether  it  is  commercial  ore  or  not ;  I  could 

not  tell  what  it  would  run. 

Q.  What  would  you  say  as  to  whether  or  not  the 
vein  indications  were  such  in  either  one  of  those  three 
openings,  or  those  three  shafts,  that  you  as  a  reason- 
able man  would  be  justified  in  locating  the  ground  as 
a  mining  claim,  and  prosecuting  work  on  it  as  a  min- 
ing claim? 

By  Judge  BOURQ'UIN.— 'Objected  to,  for  the 
reason  that  it  is  immaterial  in  reference  to  the  point 
of  time  so  far  as  the  Rabbit  Discovery  and  the  tim- 
bered shaft  are  concerned,  and  immaterial  as  to  shaft 
No.  1  of  any  date  subsequent  to  May  11,  1801. 

A.  There  is  all  the  evidence  there  necessary  for  the 
practical  miner  or  prospector  to  make  a  legitimate 
location  for  quartz,  in  either  one  of  those  exposures. 

The  WITNESS.— I  went  into  Tunnel  31,  the  Rab- 
bit Tunnel.  I  found  plenty  of  nice  ore  there,  com- 
mercial ore,  in  both  large  and  small  bodies.  I  first 
encountered  the  ore  in  the  tunnel  about  twenty  feet 
east  of  the  mouth  of  the  tunnel,  in  a  cross-cut.  I  en- 
countered about  fifteen  inches  of  what  we  would  call 
first-class  ore  at  the  first  [231]  trip  I  made  in  the 
tunnel.  And  about  three  feet  of  a  lower  grade  with 
plenty  of  ore  in  the  face  of  the  cross-cut  not  reaching 
the  wall.  Later  on,  yesterday  morning,  I  went  out 
there  and  the  cross-cut  in  the  tunnel  had  been  ex- 
tended showing  another  fine  streak  of  commercial 
ore,  and  the  material  lying  between  both  of  those 
streaks  is  what  I  would  call  a  good  second  grade  ore. 
As  conditions  exist  there  now,  including  everything 
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between  those  two  different  streaks,  there  would  be 
eleven  or  twelve  feet  of  ore.  There  is  some  stuff  in 
there  that  you  would  not  take  down  as  ore,  but  it  looks 
like  ore  to  me  as  a  practical  miner.  That  entire 
body,  for  its  entire  width,  is  of  such  a  character  that 
I  would  ship  it  all.  The  course  of  that  vein  is  east- 
erly and  westerly ;  as  to  dip,  it  stands  fairly  straight, 
leaning,  I  should  judge,  a  little  to  the  north.  We 
come  to  that  ore  again  about  thirty-five  feet  in,  where 
the  course  of  the  tunnel  cuts  the  ore  streak  on  its 
course.  There  is  about  ten  feet  of  ore  there,  that  is  a 
rough  estimate.  I  should  judge,  from  the  looks  of 
the  tunnel,  that  the  tunnel  has  removed  a  large 
amount  of  ore  there.  The  ore  body  that  we  en- 
counter in  the  tunnel  is  one  and  the  same  ore  body 
that  we  encounter  in  the  cross-cut.  Beyond  that  and 
approaching  the  face  of  the  tunnel,  there  is  ore  all 
the  way;  it  shows  ore  right  up  to  the  face  of  the 
tunnel. 

Q.  Well,  now,  I  will  get  you  to  state  whether  or  not 
you  can  establish  any  connection  between  the  vein 
that  is  exposed  in  the  tunnel  and  the  veins  in  the  shaft 
that  you  observed. 

By  Judge  BOTJRQUIN.— Objected  to  as  based  on 
speculation,  incompetent,  immaterial. 

A.  Only  by  lining  up  the  veins  as  it  shows  in  the 
tunnel  and  the  line  of  the  shafts ;  I  would  take  it  to 
be  one  and  the  same  vein.  That  was  all  the  examina- 
tion I  made  of  this  northerly  lead. 

I  then  went  to  the  Mullins  tunnel.  I  went  down 
into  the  Hornet  Discovery.     I  got  through  the  cross- 
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cut  from  the  Hornet  Discovery,  leading  into  the  tun- 
nel, and  also  the  cross-cut  running  northwesterly 
from  the  bottom  of  the  shaft.  I  found  evidence  of 
lead  in  the  Hornet  Discovery  shaft,  containing 
copper.  The  distance  from  the  cross-cut  from  the 
Hornet  shaft  to  the  tunnel  [232]  is  something  like 
fourteen  to  sixteen  feet.  It  is  ore  the  entire  distance. 
It  is  all  a  part  of  the  one  vein  that  you  see  in  the 
Hornet  shaft.  It  is  two  to  three  per  cent  ore,  not 
including  the  Mullins  streak.  By  the  Mullins  streak 
I  refer  to  the  main  rich  streak  which  that  tunnel  un- 
covers on  its  course,  and  upon  which  Mullins  sunk 
the  winze.  Yes,  I  noticed  the  south  and  north  walls 
of  the  Mullins  tunnel.  The  south  wall  of  the  tunnel 
is  not  the  hanging-wall  of  the  lead,  because  there  is 
plenty  of  ore  on  the  south  side  of  that  fracture  and 
the  farther  you  get  into  it  the  more  ore  you  get. 
There  is  no  stop  to  the  ore  at  all,  so  far  as  you  can 
see,  as  far  as  the  development  shows.  In  the  Hornet 
Discovery  shaft,  there  is  some  little  difference  in  the 
appearance  of  the  mineralization  of  the  ore  body  on 
the  different  sides  of  the  shaft,  but  the  general  char- 
acter is  about  all  the  same.  I  do  not  think  there  is  a 
visible  wall  in  the  Hornet  Discovery  shaft.  The  ma- 
terial that  you  encounter  in  the  cross-cut  that  goes 
in  a  northwesterly  direction  from  the  bottom  of  the 
shaft  is  much  more  low  grade.  It  is  all  ore  in  the 
cross-cut  running  from  the  bottom  of  the  shaft  north- 
easterly ;  it  is  one  and  the  same  ore  body  that  you  en- 
counter in  the  cross-cut  going  from  the  shaft  into  the 
tunnel.     When  I  spoke  of  the  absence  of  mineraliza- 
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tion  and  the  presence  of  country  rock  in  a  passage- 
way leading  from  the  bottom  of  the  shaft,  I  have  ref- 
erence to  the  passageway  coming  west.  In  the  Hor- 
net shaft,  the  lead  is  encountered  at  the  first  cross-cut 
from  the  tunnel. 

Q.  I  will  ask  you  to  state  whether  or  not  the  lead 
indications  were  such  in  the  Hornet  Discovery  shaft, 
at  the  point  that  you  have  suggested,  that  you  as  a 
reasonable  mining  man  would  be  justified  in  locating 
the  ground,  in  expending  your  money  in  the  develop- 
ment of  the  property,  where  the  upper  cross-cut 
strikes  the  shaft.        A.  Yes,  sir. 

Cross-examination. 
(By  Judge  BOURQUIN.) 

I  am  a  brother  of  Mr.  C.  C.  Clark,  the  defendant; 
I  live  in  Madison  County;  I  have  been  following 
farming  and  stockraising  five  years  the  24th  of  next 
June.  I  went  from  here  there.  I  had  been  [233] 
living  in  Butte  up  to  about  five  years  ago.  My  prin- 
cipal business  in  Butte  had  been  mining;  I  have 
worked  in  gambling  houses  some  of  the  time  I  was 
here.  I  have  located  claims  in  and  around  Butte, 
that  is  in  Madison  County  and  Deer  Lodge  County. 
I  located  those  in  Madison  County  three  years  ago ; 
they  are  located  in  the  northwestern  part  of  the 
county,  and  are  partially  developed.  I  am  only  now 
doing  the  necessary  assessment  work.  I  located 
those  in  Deer  Lodge  County  in  1890  or  1891. 

I  laiew  the  Butte  and  Boston  placer  first  in  1901 ; 
I  visited  it  at  the  request  of  my  brother  and  Mr. 
Mason.     I  think  the  Hornet  tunnel  at  that  time  had 
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been  run;  and  the  Gnlf  Discovery  and  those  cross- 
cuts had  also  been  made  at  that  time  I  think.  That 
is  my  recollection.  I  remember  crawling  through  a 
little  hole  there  before  that  tunnel  was  quite  com- 
pleted from  one  shaft  to  the  other.  I  believe  it  was 
the  Gulf  Discovery  shaft  to  the  Hornet;  I  crawled 
through  that  hole.  That  was  about  1901.  I  think  it 
was  sometime  about  the  time  of  the  proceedings  for 
the  injunction  between  Mr.  Mason  and  the  Butte 
Land  and  Investment  Company. 

Silver  Bow  Creek  has  been  worked  as  placer  on 
the  west  and  north  side  up  as  far  as  the  Braund 
house;  I  cannot  tell  whether  there  have  been  any 
workings  further  up  or  not.  I  have  had  experience 
in  placer  mining.  I  worked  in  placer  mining  on  the 
Snake  River  in  1879;  at  the  mouth  of  Gold  Spring 
Creek,  just  below  Glen 's  Ferry.  Those  were  not  pay- 
ing placers.  This  fine  flower  gold;  and  we  got  just 
as  good  panning  at  the  foot  of  our  machine  as  we 
got  at  the  head.  The  placers  I  spoke  of  having  been 
worked  on  the  north  and  west  side  of  Silver  Bow 
Creek,  are  at  the  foot  of  the  hills  containing  the  Butte 
Copper  mines,  as  a  rule.  I  made  my  recent  visit  to 
the  ground  in  controversy  at  the  request  of  my 
brother  and  Mr.  Mason.  I  came  in  from  the  ranch 
for  that  purpose.  I  first  went  to  shaft  No.  1.  It 
was  about  eighteen  feet  deep.  I  did  not  visit  that 
shaft  in  1901.  I  was  on  the  ground,  but  I  don't  know 
anything  about  what  they  call  the  Rabbit  claim  in 
1901.  I  referred  to  the  Mullins  tunnel.  I  saw  the 
lead  in  shaft  No.  1  in  the  north  side,  completely  in 
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the  bottom.  I  noticed  it  in  the  walls  on  the  north  side 
a  little  bit;  it  don't  come  up  very  high.  I  could  not 
tell  which  way  it  was  pitching.  I  [234]  saw  it  in 
the  west  end  of  shaft  No.  1  at  the  same  place,  at  the 
north  side,  continuous  from  the  east  side  to  the  west 
side.  On  the  face  of  the  west  side,  the  vein  does  not 
extend  up  the  sides  of  the  shaft  at  all ;  it  is  about  a 
foot  side  on  the  floor  of  the  shaft ;  on  the  west  side  it 
may  get  up  above  the  bottom  a  little ;  it  does  not  come 
up  the  east  wall.  It  looks  like  the  top,  the  cap.  It 
looks  as  though  you  had  just  struck  it  at  that  point. 
I  did  not  see  any  other  portion  of  a  lead  visible  in 
that  shaft  No.  1.  I  examined  the  walls  of  the  shaft  to 
see  if  it  appeared  elsewhere,  but  I  do  not  think  it  ap- 
peared. I  think  Mr.  Pete  Stevens  was  with  me.  My 
brother  had  asked  me  to  go  out  and  examine  the  work- 
ings there  for  the  purpose  of  acquainting  myself  with 
the  conditions  so  that  I  could  intelligently  testify. 
The  material  of  that  lead  I  would  call  black  oxide  of 
copper,  or  a  sulphate  or  sulphide ;  it  is  black  and  of 
an  irony  nature;  it  contains  copper.  That  is  my 
opinion.  It  was  thoroughly  black,  there  was  granite 
in  this  portion  I  call  a  lead;  decomposed,  black  vein 
granite.  I  took  samples,  but  I  did  not  have  them 
assayed. 

I  then  went  to  the  Rabbit  shaft;  I  found  a  lead 
there  in  the  west  side ;  in  the  wall  of  the  shaft ;  there 
is  a  little  hole  and  digging  in  there  and  shows  this 
green  carbonate  of  copper;  that  comes  about  two  or 
three  feet  above  the  bottom  of  the  shaft;  I  should 
judge  it  is  a  little  more  to  the  north  than  south  side  of 
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the  shaft.  It  is  about  a  foot  wide  at  the  bottom  and 
feathers  out  as  it  comes  to  the  top.  I  do  not  think 
it  appears  in  the  east  side  of  the  shaft.  It  would  ap- 
pear in  the  south  side  of  the  wall,  but  not  in  the  south 
side  of  the  shaft;  it  does  not  appear  in  any  of  the 
walls  of  the  shaft  except  the  west  wall.  We  could 
see  in  the  neighborhood  of  two  or  three  feet  of  the 
lead  lengthways  and  could  determine  the  strike  from 
that.  I  should  judge  it  dipped  a  little  to  the  north  ; 
I  could  not  tell  anything  about  the  depth  of  the  vein 
as  it  appears  in  shaft  No.  1. 

Then  I  went  to  the  timbered  shaft.  I  went  down 
as  far  as  the  cross-cut.  There  was  still  some  shaft 
below  us.  I  did  not  notice  the  lagging  above ;  I  only 
went  to  this  cross-cut  to  look  at  this  green  carbonate 
ore  there.  It  was  about  seven,  eight  or  nine  feet  in 
the  cross-cut  to  this  ore.  I  saw  two  di:fferent  streaks 
there;  not  [235]  a  very  big  lead.  I  saw  them  on 
the  walls  of  the  cross-cut  easterly  and  westerly,  on 
both  walls ;  they  were  nice  looking  little  veins ;  I  saw 
what  I  would  call  the  walls  of  the  streaks,  both  foot 
and  hanging- walls ;  the  cross-cut  must  have  extended 
some  distance  beyond  the  farthest  streak.  Those  two 
streaks  were  only  a  few  feet  apart ;  the  country  rock 
there  composing  the  walls  was  granite.  I  saw  four 
walls  in  relation  to  those  streaks.  I  do  not  mean  to 
say  they  are  the  permanent  walls  of  either  one  of 
those  veins  at  all.  So  far  as  I  could  see  they  were  the 
permanent  walls  of  those  two  streaks;  they  formed 
two  separate  little  veins  to  my  eye.  In  order  to  locate 
a  mining  claim,  as  a  practical  miner,  I  require  a  show- 
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ing  that  will  assay  either  for  gold,  silver,  copper,  lead, 
a  space  filled  with  quartz  and  ledge  matter,  having  at 
least  one  well-defined  wall.  I  should  judge  the  ore  I 
saw  in  those  two  streaks  from  the  cross-cut  in  the 
timbered  shaft  would  run  about  two  per  cent  in  cop- 
per. The  size  of  the  ore  body  makes  no  difference 
so  far  as  a  location  is  concerned ;  as  far  as  the  size  is 
concerned  it  would  appeal  to  me  as  a  practical  miner, 
those  two  streaks.  To  the  practical  man  sometimes 
the  vein  is  very  small  and  I  might  locate  that  and 
work  on  it  quite  a  while  expecting  it  to  widen  out 
more  than  it  is  shown  on  the  surface.  Yes,  sir,  you 
can  find  the  country  filled  with  small  fissures  and  true 
veins  from  the  size  of  a  knife  blade  up.  You  could 
locate  them,  with  the  expectation  that  they  would  get 
wider  and  more  valuable.  We  follow  those  small 
streaks.  If  it  carries  the  right  value  we  would  locate 
anyone  we  could  find.  The  fact  that  it  carries  cop- 
per, if  only  a  trace,  is  sufficient.  I  say  that  if  I  find 
a  vein  no  larger  than  that  lead  pencil,  showing  min- 
eral and  a  distinctive  copper  coloring,  it  would  jus- 
tify locating. 

I  went  in  tunnel  31.  After  I  left  the  north  cross- 
cut, I  next  saw  the  vein  about  thirty  or  thirty-five 
feet  farther  in  the  tunnel.  It  appeared  in  the  north 
side  of  the  tunnel  more  strongly  than  in  any  other 
place.  It  did  not  show  very  strongly  in  the  back ;  I 
do  not  think  it  is  below  the  wash  there.  It  did  not 
show  very  strong  on  the  south  side.  The  ore  body  did 
not  show  on  the  south  side  of  the  tunnel  that  I  could 
see ;  the  width  of  the  tunnel  had  taken  out  the  vein, 
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the  ore.  The  vein  is  altogether  [236]  north  of  the 
tunnel  at  the  cross-cut,  fully  twenty  or  thirty  feet. 
The  north  wall  of  the  tunnel  first  cut  the  vein  on  its 
course  eastward  from  the  cross-cut  about  thirty  feet 
east  of  the  cross-cut;  the  tunnel  cut  the  vein  grad- 
ually. The  vein  shows  some  twelve  or  fifteen  feet  on 
the  south  side  of  the  timnel  going  east  before  it  gets 
over  to  the  north  side.  From  the  developments  I 
could  see,  I  would  say  that  the  vein  dipped  north ;  I 
could  see  both  foot  and  hanging  walls.  I  do  not  think 
they  both  appear  in  the  tunnel  after  you  leave  the 
north  cross-cut.  I  think  the  south  wall  was  exposed 
after  you  leave  the  cross-cut;  that  is,  that  I  call  the 
south  wall.  I  saw  a  very  nice  hanging-wall  yester- 
day in  the  cross-cut;  the  first  north  cross-cut.  The 
north  cross-cut  in  tunnel  31  is  wider  up  about  the 
breast,  I  should  judge,  than  it  would  be  at  the  bot- 
tom ;  it  is  about  five  or  six  wide  at  the  breast.  It  is 
wider  opposite  the  cross-cut.  After  you  leave  the 
north  cross-cut  and  get  in  thirty  or  thirty-five  feet 
and  come  to  the  ore,  the  tunnel  is  not  more  than  four 
or  five  feet  wide  at  any  point,  except  at  the  extreme 
east  cross-cut.  That  extreme  east  cross-cut  extended 
south  from  near  the  face  of  tunnel  31  is  all  low-grade 
ore;  all  vein  stuff.  I  do  not  think  that  cross-cut 
shows  any  of  the  walls  of  the  vein  very  strongly;  I 
do  not  think  it  shows  them  at  all.  The  southermost 
wall  of  the  vein  does  not  appear  at  all  on  the  south 
side  of  the  tunnel ;  the  ore  covers  up  the  wall  after 
the  tunnel  enters  the  vein.  The  south  wall  must  show 
itself  on  the  south  side  of  the  tunnel ;  I  saw  it ;  what 
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I  accepted  as  the  wall  was  there,  ten  or  twelve  feet 
from  the  point  of  intersecting  that  ore,  where  it  is 
projected  through  there.  What  ore  I  saw  and  the 
width  of  the  tunnel  added  to  it  I  estimated  at  ten  feet. 
I  estimated  that  the  whole  tunnel  had  been  in  ore,  in- 
cluding that  on  the  back  which  was  still  in  ore.  I 
take  it  that  at  that  point  the  tunnel  had  removed  its 
width  of  the  ore,  four  or  five  feet ;  and  I  allowed  four 
or  five  feet  more  as  an  estimate.  At  the  face  of  the 
tunnel  31,  neither  of  the  walls  is  exposed  there ;  every- 
thing is  in  or  in  my  estimation,  on  the  north  side  and 
clear  dowm  through  the  cross-cut  south.  The  ore 
there  is  more  disseminated  than  it  is  in  the  north 
cross-cut ;  it  is  poorer,  leaner ;  some  of  those  nice  little 
spots  of  oxide  and  carbonate,  and  [237]  the  rest 
is  vein  filling.  Near  the  face  of  the  tunnel  31  the 
general  appearance  is  shattered  and  crushed.  From 
where  the  ore  appears  in  the  north  side  of  the  tunnel 
beyond  the  north  cross-cut,  I  expect  it  is  about  eighty 
feet  to  the  face.  From  that  point  of  the  face,  the 
hanging-wall  would  still  be  to  the  north  of  the  tunnel. 
I  observed  on  Defendants'  Exhibit  1,  the  respective 
locations  of  shafts  1  and  2,  tunnel  31,  the  Rabbit  Dis- 
covery and  shaft  No.  9.  I  cannot  say  that  is  all  the 
same  vein,  taking  them  as  relatively  located  on  De- 
fendants' Exhibit  1.  I  went  down  the  Hornet  Dis- 
covery ;  I  saw  the  evidence  of  a  lead,  about  the  same 
evidence  that  I  saw  in  the  face  of  that  tunnel.  I  saw 
little  kidneys  or  spots  of  this  cuprite  and  carbonate 
all  through  the  mass  there,  and  the  general  mass  was 
vein  filling  granite,  altered  granite,  granite  that  is 
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found  between  the  walls  of  these  big  veins  here  in 
Butte.     Altered  granite  is  found  within  the  walls  of 
a  vein  in  the  course  of  forming  ore ;  occasionally  it  is 
found  outside  the  walls  of  veins.     Wherever  certain 
chemical  processes  have  been  set  up,  or  where  the 
solutions  have  penetrated  or  altered  it,  whether  it  is 
within  or  without  a  vein.     The  vein  in  the  Hornet 
Discovery  shaft  had  been  crushed  and  broken  up 
some.     At  the  bottom  of  the  upper  cross-cut,  the 
granite  there  is  pretty  well  broken  up,  and  from  that 
point  into  the  tunnel  it  is  pretty  much  the  same  mate- 
rial.    It  is  continuous  from  that  point ;  all  vein  mate- 
rial.    It  is  altered  granite  and  ore,  and  with  occa- 
sional kidneys  and  streaks  interlacing  through  it. 
This  green  carbonate  in  the  form  of  kidneys,  or  little 
streaks,  appear  through  that  scattered  mass  of  mate- 
rial.    The  south  side  of  the  Hornet  shaft  is  more  lean, 
and  might  be  shaping  up  for  the  wall  at  that  point ;  I 
could  not  testify  that  I  saw  the  wall  on  the  south.     I 
should  accept  that  as  a  wall  in  locating  a  claim, 
until  further  development  demonstrated  different. 
I  guess  the  wash  terminates  at  the  upper  cross-cut  in 
the  Hornet  shaft;  right  at  the  roof  of  the  cross-cut. 
I  did  not  notice  any  ore  in  the  upper  cross-cut  walls 
of  the  Hornet  Discovery  shaft.     It  seems  to  com- 
mence in  the  roof  of  the  cross-cut,  about  the  height 
of  your  waist  as  you  stand  up.     I  went  through  the 
lower  cross-cut  from  the  discovery  to  the  tunnel ;  the 
general  mass  of  material  was  the  same  there,  altered 
granite  or  ore.     It  was  about     [238]     the  same  as 
in  the  upper  cross-cut,  with  the  one  exception  close  to 
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where  they  come  to  the  enriched  streak  there,  it  shows 
a  little  stronger.  By  the  enriched  streak  I  mean  the 
vein  on  which  the  Hornet  tunnel  was  run.  I  do  not 
recall  much  of  a  fault  crossing  it  there.  I  would  call 
that  a  crack  between  the  walls  in  the  ore,  more  en- 
riched than  the  other.  Between  the  shaft  and  the 
upraise  into  the  Mullins  tunnel,  this  carbonate  show- 
ing and  oxide  of  copper  is  scattered  here  and  there ; 
it  appears  in  every  shape  and  condition.  I  went  into 
the  Hornet  tunnel  as  far  as  I  coidd  get;  it  presented 
the  appearance  of  a  vein  excavated  by  the  tunnel  and 
stoped  out  all  along,  with  both  walls  showing  in  ap- 
pearance. I  said  the  south  wall  was  not  the  hanging- 
wall,  because  there  is  ore  beyond  it ;  by  ore  I  mean  this 
altered  granite  with  kidneys  of  oxide,  or  carbonate  of 
copper  mixed  through  it;  it  is  all  ore.  I  did  not  go 
into  tunnel  37  marked  on  Defendants'  Exhibit  1;  I 
do  not  remember  if  I  ever  visited  it  or  not. 

Redirect  Examination. 
(By  Mr.  NOLAN.) 

Referring  to  those  small  leads  about  which  Judge 
Bourquin  asked  me,  as  to  whether  or  not  by  reason 
of  their  .smallness  I  would  be  justified  in  making  a 
location  on  them  as  a  mining  claim,  I  will  say  that 
locality  would  have  nothing  to  do  with  it;  it  would 
make  no  difference  if  the  vein  was  around  Butte  or 
over  in  Jefferson  County. 

There  is  no  difference  in  the  ore  and  vein  filling  in 
this  ground  in  controversy  and  the  vein  filling  in  the 
large  and  well-known  leads  in  Butte,  only  in  the 
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quality  and  the  kind  of  metal.  I  do  not  know  of  any 
instance  in  this  camp  where  the  showing  is  better 
at  the  depth  than  I  encountered  over  there  in  this 
ground  in  controversy. 

Recross-examination. 
(By  Judge  BOURQUIN.) 

I  do  not  know  any  mines  on  the  west  side  of  Silver 
Bow  Greek  where  those  kidneys  of  cuprite  copper 
oxide  appears  like  they  do  in  the  Butte  and  Boston 
Placer.  It  is  not  a  fact  that  the  ore  bodies  in  the 
mines  of  Butte  that  are  worked  and  have  been  worked 
for  years,  appear  usually  in  solid  bodies  as  you  work 
along  the  vein  and  not  in  [239]  scattered  bodies. 
They  are  very  much  scattered;  they  are  all  bunched. 
One  bunch  is  sometimes  bigger  than  another.  Big 
bunches  make  big  mines.  I  know  of  one  bunch  in 
the  Rarus  on  the  four  hundred  and  fifty  foot  level, 
over  three  hundred  feet  wide,  called  the  crushed  zone, 
containing  such  vein  matter  as  is  on  the  surface  here 
on  the  Biutte  and  Boston  placer,  only  the  values  were 
a  sulphide  instead  of  an  oxide.  You  can  call  it  a 
fault  if  you  want  to,  but  I  was  all  through  that  prop- 
erty with  all  those  different  experts.  The  veins 
have  been  crossed  by  a  fault  and  the  vein  within  the 
fault  has  been  crushed  and  broken  up ;  you  find  this 
green  carbonate  like  you  find  in  the  Butte  and  Boston 
placer  all  through  it,  but  not  the  red  oxide.  It  is 
the  same  kind  of  green  carbonate  to  a  practical  miner. 
After  a  copper  mine  has  been  opened  up  for  some 
time  it  will  become  oxidized ;  the  sulphide  will  change 
to  oxide  of  copper;  that  is  the  common  knowledge 


310  Louis  Mason  et  ah  vs. 

(Testimony  of  Evan  P.  Clark.) 
among  miners.  I  do  not  mean  that  the  body  of  the 
ore  changes,  but  that  from  contact  with  the  air  it  will 
become  discolored  and  green  stained  on  the  surface, 
perfectly  blue  vitriol ;  that  is  almost  a  green  carbo- 
nate. These  bunches  that  I  spoke  of  in  the  mines  on 
the  Butte  hill  are  scattered  and  each  one  is  sur- 
rounded by  the  altered  granite  like  you  see  in  the 
Hornet.  They  are  scattered  and  not  connected  at 
all;  I  got  broke  trying  to  find  them.  That  was  in 
the  Edith  May  at  a  depth  of  two  hundred  feet.  I 
found  it  there  in  bunches,  isolated  and  separate  from 
each  other,  and  surrounded  by  the  altered  granite, 
but  within  the  walls  of  the  vein  all  the  time. 

(Subscribed  by  the  witness  and  sworn  to  before 
the  master  on  January  5th,  1912.) 

[Testimony  of  Ernest  Watson,  for  Defendants 
(Recalled).] 

ERNEBT  WATSON,  heretofore  duly  called  and 
sworn  as  a  witness  on  behalf  of  the  defendants,  be- 
ing recalled,  testified  as  follows: 

Cross-examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— In  tunnel  36  we  have,  as  I  have 
said  before,  granite  and  aplite  and  also  having  an 
iron  stained  material,  and  also  material  which  might 
have  been  aplite  at  one  time,  with  [240]  most  of 
the  feldspar  removed,  therefore  leaving  it  quartz, 
which  might  be  evidence  of  a  vein.  If  I  find  ma- 
terial of  that  nature  in  a  mineralized  section,  I 
would  take  it  as  a  vein.     Taking  a  broad  definition 
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of  a  vein  there ;  that  is  something  of  the  nature  of  a 
definition  Mr.  Winchell  gave.     The  definition  I  gave 
you  was  something  of  a  legal  definition,  taken  from 
Morrison's    Mining   Rights;   it   is    a   handbook  of 
Morrison's  Mining  Rights  for  1905'.     That  is  not  a 
broad   definition.     Those   separate   seams  in  there 
would  be  taken  as  veins  from  the  definition  I  gave. 
What  I  found  there  was  aplite;  some  of  the  feldspar 
had  been  removed  from  some  of  the  aplite;  that  is, 
probably  you  could  get  pure  specimens  of  aplite.     I 
said  there  were  seams  within  the  aplite  from  which 
the  feldspar  had  been  partially  removed,  or  entirely 
removed,  therefore  leaving  it  quartz,  from  my  defi- 
nition of  a   vein.     This   quartz   was  metalif erous ; 
quartz  is  not  metal,  it  is  a  mineral.     This  stringer 
was  metaliferous  in  that  it  contained  iron.     Citing 
Mr.  Winchell's  definition,  as  a  tabular  deposit  of 
mineral,  or  mineral-bearing  rock  in  place,  within 
definite  boundaries,  containing  such  indications  of 
value  as  to  justify  the  miner  in  following  it  in  the 
pursuit  of  ore,  I  will  say  that  was  a  vein.     I  will 
explain  here  that  this  definition  is  vague  inasmuch 
as  it  puts  in  that  sentence  which  states  that  a  miner 
would  be  justified  in  following  it.     That  is  indefinite 
because  different  miners  have  different  ideas  as  to 
what  would  justify  following.     My  answer  is  that 
according  to  that  definition  what  I  found  in  tunnel  36 
could  be  a  vein ;  it  is  a  vein ;  it  would  justify  the  miner 
to  pursue  it  and  follow  it  in  the  pursuit  of  ore.     I  will 
say  that  the   width  of  the  vein  varies   from  the 
smallest  fraction  of  an  inch  to  an  inch  and  slightly 
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over;  there  are  innumerable  of  such  stringers  there; 
they  contain  chiefly  quartz.  I  do  not  know  whether 
they  contain  any  metal  except  iron,  but  considering 
the  section,  if  I  should  develop  them,  I  would  expect 
to  find  copper  ore.  The  copper  is  not  visible  in  the 
vein,  but  you  could  probably  get  an  assay;  there  is 
nothing  in  there  to  indicate  to  me  as  a  mining  engi- 
neer that  there  is  any  copper  present  to  the  naked 
eye;  I  did  not  take  any  samples;  but  I  suppose  in  a 
sample  taken  from  such  a  £241]  stringer  would 
run  less  than  one  per  cent  in  copper.  I  know  as  a 
matter  of  fact  that  a  sample  taken  from  the  country 
rock  almost  any  place  in  the  district  will  show  a 
small  percentage  of  copper,  but  not  as  much  or 
greater  than  I  say  you  would  expect  to  find  in  the 
samples  from  those  stringers,  because,  as  I  said, 
those  quartz  stringers  were  derived  from  an  altera- 
tion of  the  aplite,  and  hence  more  susceptible  to 
alteration  than  the  surrounding  rock  by  filtration 
and  otherwise.  What  is  disclosed  there  would  not 
exactly  be  called  a  dyke,  by  that  I  mean  that  its 
boundaries  are  more  or  less  irregular.  A  dyke,  in 
my  opinion,  is  a  fissure  made  and  filled  by  plutonic 
action.  By  plutonic  action  I  mean  to  explain  the 
igneous  activity  in  there  as  contradistinguished 
from  volcanic  activity;  that  is,  it  is  of  a  deep  seated 
origin.  It  is  not  a  dyke,  because  I  have  no  reason  to 
believe  that  it  is  filling  a  fissure,  and  it  grades  into 
the  granite  also.  I  have  no  evidence  that  it  is  older 
than  the  granite,  inasmuch  as  I  have  not  found 
xenoliths  or  intrusions  into  the  granite.     The  aplite 
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is  there,  enclosed  in  granite,  but  the  aplite  grades 
into  the  granite,  and  hence  there  is  no  evidence  of 
the  fissure  that  is  made  by  the  aplite  being  crushed 
into  the  granite.  The  general  rock  of  the  country 
is  gray  granite,  which  enclosed  the  aplite.  I  took 
no  samples  from  that.  The  only  thing  that  would 
answer  to  a  vein  are  those  small  stringers. 

Tunnel  3'5  is  in  wash  nearly  the  entire  length. 
They  do  strike  bedrock  at  the  face.  There  is  no 
vein  there  that  I  know  of;  I  examined  it.  The  bed- 
rock at  tunnel  35  is  aplite. 

In  shaft  No.  19,  I  said  I  found  talc  and  altered 
granite.  I  could  not  tell  you  from  the  amount  of 
work  done  there  whether  there  is  a  vein  there  or 
not. 

There  is  a  vein  in  the  Hornet  Discovery,  and  in  the 
Hornet  tunnel,  tunnel  No.  34.  It  does  not  neces- 
sarily have  any  connection  with  what  I  have  called 
a  vein  in  tunnel  36.  The  matter  in  those  several 
openings  which  you  have  mentioned  is  more  or  less 
different  from  that  found  in  tunnel  34,  and  to  state 
conclusively  whether  there  is  a  connection  between 
the  veins  and  that  of  tunnel  34  and  in  the  others,  is 
conjecture.  If  you  desire  my  opinion,  taking  the 
course  [242]  of  the  vein  as  displayed  in  the 
Hornet  tunnel  and  the  general  direction  of  these 
other  openings  from  the  Hornet,  it  would  be  a 
reasonable  assumption  that  there  is  some  possible 
connection  between  what  was  shown  in  these  other 
tunnels  and  the  Hornet  tunnel. 

When  I  said  there  was  a  vein  in  the  Hornet  shaft 
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and  the  Hornet  tunnel,  I  could  consider  those  as  one 
and  the  strike  is  northeast  and  southwest.  The 
strike  of  the  stringer  of  quartz  from  which  Defend- 
ants' Exhibit  43  was  taken  is  easterly  and  westerly; 
if  I  said  it  was  north  of  west  and  south  of  east  it 
would  not  be  far  from  being  accurate.  I  did  not 
take  that  as  indicating  the  course  of  the  vein.  That 
streak  of  quartz  is  what  I  call  quartz,  or  what  is 
given  here  as  Exhibit  43  is  very  insignificant  to  the 
other  showings  on  this  property.  The  strike  of  that 
vein  is  northeast  and  southwest.  I  traversed  the 
lower  cross-cut  running  from  the  Hornet  shaft  in  a 
northeasterly  direction.  I  found  little  seams  of  red 
oxide  of  copper.  I  found  seams  in  which  there  were 
silicate  of  copper  and  red  oxide  of  copper,  both  of 
the  materials  in  the  same  vein.  I  should  judge  the 
strike  of  those  little  seams  was  easterly  and  westerly. 
In  the  upper  cross-cut  I  encountered  what  you  might 
call  seams,  and  there  is  also  kidneys  of  cuprite  and 
chrysocolla  within  this  mass.  That  is  the  cross-cut 
running  from  the  Mullins  tunnel  into  the  Hornet 
shaft.  I  did  not  trace  those  seams  enough  to  give 
a  definite  explanation  as  to  their  strike,  and  the 
kidneys  would  not  necessarily  have  any  strike.  The 
strike  of  the  vein  was  not  necessarily  the  strike  of 
those  seams.  I  said  they  might  indicate  the  strike 
more  or  less,  inasmuch  as  it  can  be  said  that  they 
have  an  easterly  and  westerly  strike,  that  is,  until 
you  get  to  the  west.  According  to  the  points  of  the 
compass  going  east  of  north,  why  then  you  could 
call    any    strike    within   that   a   north    and    south 
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strike, — northerly  and  southerly.  The  other  por- 
tion of  the  ninety  degree  angle  would  be  the  same. 
An  easterly  and  westerly  direction  would  include  the 
north  of  west  and  the  south  of  east  direction.  The 
strike  of  those  little  seams  might  be  north  of  west 
and  south  of  east,  but  of  course  the  kidneys  shown 
there  would  not  have  any  strike  at  all. 

[243]     Q.  Well,   where   is   the   footwall   of  that 
vein?        A.  The  footwall  of  that  vein? 

Q.  Yes? 

A.  It  is  somewhere  north  of  the  north  side  of  that 
tunnel. 

Q.  How  for  north  ?        A.  I  do  not  know. 

Q.  You  made  no  examination  that  would  enable 
you  to  say  where  it  is?        A.  Not  definitely;  no. 

Q.  It  might  be  any  distance  north,  according  to 
your  judgment,  might  it? 

A.  Any  reasonable  distance  north? 

Q.  What  do  you  mean  by  any  reasonable  distance 
north? 

A.  Well,  I  would  not  expect  it  to  be  as  far  north 
as  the  mines  on  the  Hill. 

Q.  Might  it  be  a  hundred  feet  north? 

A.  It  might,, 

Q.  Two  hundred?        A.  It  might. 

Q.  Three  hundred?        A.  It  might. 

Q.  Four  hundred?        A.  It  might. 

Q.  Five  hundred? 

A.  It  might  be  anywhere  north  of  there. 

Q.  A  thousand  feet  north,  would  you  say  that  it 
might  be  a  thousand  feet  north? 
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A.  I  would  not  say  that  at  all.  I  say  this  is  all 
probability.  I  say  that  the  footwall  is  not  shown 
there. 

Q.  The  hanging-wall  is  where"? 

A.  The  hanging-wall  is  just  about  as  indefinite  as 
the  footwall. 

Q.  It  is  not  disclosed  in  the  Hornet  shaft,  is  it? 

A.  I  hardly  think  so. 

Q.  Nor  is  the  cross-cut  which  runs  in  a  westerly, 
or  southwesterly  direction  from  the  Hornet  shaft? 

A.  No,  sir. 

[244]  Q.  There  is  a  little  talc  seam  there.  You 
do  not  consider  that  a  wall? 

A.  I  did  not.  I  said  it  might  possibly  be  taken 
as  a  wall. 

Q.  What  do  you  mean  when  you  say  that  it  might 
possibly  be  taken  as  a  wall  f 

A.  Just  exactly  what  I  said. 

Q.  Then  you  mean  you  did  not  take  it  as  a  wall? 

A.  No,  sir.  I  said  it  could  be  but  that  I  did  not 
consider  it  as  a  wall. 

Q.  The  wall  at  some  indefinite  distance  further 
south?        A.  Yes,  sir. 

Q.  And  that  might  be  as  far  as  a  thousand  feet. 

A.  Might  be  anywhere,  but  I  will  say  here  that 
there  is  stringers  shown  in  the  Mullins  tunnel  the 
entire  length  as  an  apparent  definite  hanging  and 
footwall  of  that  streak. 

The  WITNESS.— The  real  footwall  and  the  real 
hanging-wall  may  be  some  indefinite  distance  to  the 
north  and  south. 


Washington-Butte  Mining  Compcmy.       317 

(Testimony  of  Ernest  Watson.) 

There  is  a  well-defined  streak  showing  the  entire 
length  of  that  tunnel,  and  this  would  necessarily  jus- 
tify me  in  giving  it  a  strike.  Those  little  stringers 
do  not  necessarily  give  the  strike  of  the  main  vein, 
but  as  a  rule,  if  the  stringer  has  any  considerable 
length  it  will  usually  be  the  same  direction  as  the 
strike  of  the  main  vein.  I  do  give  great  weight  to 
the  strike  of  what  I  call  that  streak  in  the  MuUins 
tunnel.  I  am  of  the  opinion  that  the  strike  of  the 
vein  coincides  with  the  strike  of  the  streak  shown  in 
the  Mullins  tunnel.  The  strike  should  be  the  same 
as  shown  in  the  tunnel  for  that  distance,  outside  of 
that  will  be  mere  conjecture.  Its  length  is  about  one 
hundred  and  fifty  feet;  approximately,  as  shown. 
The  tunnel  is  a  little  longer  than  that.  I  said  I  did 
not  know  exactly  where  the  walls  are,  and  I  said  they 
might  be  anywhere,  but  usually  they  would  be  found 
near  the  rich  streaks.  The  reason  I  say  this  is  be- 
cause in  some  instances  where  I  have  seen  rich 
streaks  on  the  foot  and  hanging-walls,  with  the  wall 
material  replaced  to  form  ore, — the  particular  case 
I  have  in  mind  is  the  Bingham  porphyry  deposit,  at 
Bingham,  Utah, — at  that  place  they  have  a  quartzite 
formation,  with  a  rich  hanging-wall  and  footwall 
streak.  The  intermediate  material  contains  dissem- 
inated ore,  and  the  whole  thing  for  a  width  of  five 
hundred  feet  is  sent  as  ore,  shipped  as  ore,  without 
any  sorting  whatever.  The  walls  in  that  case  are 
more  or  less  intermediate.  It  is  not  quarried  there ; 
I  was  in  it  a  distance  of  fourteen  hundred  feet. 
[245]     Returning  to  this  streak,  there  may  be 
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parallel  fissures  to  this  fissure  within  the  vein,  the 
Hornet  vein.  And  they  may  extend  on  either  side  of 
this  Mullins  streak,  north  of  it  and  south  of  it ;  they 
might  not  necessarily  be  parallel  with  it ;  they  mgiht 
vary  we  will  say  to  the  extent  of  twenty-five  degrees. 
We  will  assume  that  there  is  a  fissure,  and  that  it  is 
the  most  northerly  of  these ;  we  are  assuming  one  en- 
tire vein.  The  footwall  of  that  fissure  would  con- 
stitute the  footwall  of  the  vein;  and  if  there  is  one 
to  the  south,  the  most  southerly  one,  then  the  hang- 
ing-wall of  that  fissure  would  constitute  the  wall  in 
the  vein.  To  give  the  exact  strike  of  the  vein,  you 
would  have  to  have  the  direction  of  both  of  those  fis- 
sures. In  general  the  streak  in  the  Mullins  tunnel 
would  be  the  same,  but  it  would  perhaps  vary  several 
degrees,  possibly  at  much  as  twenty-five  degrees. 
With  the  considerations  we  have  assumed,  you  could 
not  tell  the  strike  of  the  Mullins  vein.  I  have  not  ex- 
plored sufficiently  far  north  to  encounter  what  I 
would  take  to  be  the  true  footwall;  and  I  have  not 
explored  far  enough  south  to  get  the  hanging-wall. 

Q.  iSo,  as  a  matter  of  fact,  you  are  unable  to  give 
the  strike  of  the  vein  at  the  present  time  ? 

A.  But  in  the  absence  of  those  conditions,  of  other 
parallel  fissures,  roughly  parallel  fissures,  why  the 
main  seam  shown  would  be  taken  as  giving  the  strike 
of  that  vein.  In  the  absence  of  the  other  conditions, 
that  is  the  only  thing  you  have. 

The  WITNESS.— By  roughly  parallel  I  mean 
varying  several  degrees.  The  mineralized  solutions 
would  extend  farther  on  one  side,  farther  at  one  place 
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than  it  would  at  another;  and  to  get  the  strike  the 
boundary  of  the  vein,  north  and  south,  would  have  to 
be  taken  into  consideration  in  determining  the  strike 
of  the  vein. 

I  found  a  vein  in  the  first  cross-cut  running  north 
from  tunnel  31.  The  vein  first  appears  about 
twenty-two  feet  north  from  the  entrance  of  the  cross- 
cut; it  dips  towards  the  north;  I  think  that  is  the 
footwall  of  the  vein  we  encountered  there.  Then 
you  pass  northeastwardly  along  the  tunnel,  and  you 
see  the  vein  again.  You  encounter  it  thirty-three 
feet  from  the  mouth  of  that  north  cross-cut.  That 
would  correspond  roughly  to  the  representation  as 
[246]  it  is  on  Complainant's  Exhibit  No,  17. 
What  I  encounter  in  the  tunnel  is  again,  in  my  judg- 
ment, the  footwall  of  the  vein.  I  do  not  think  I  had 
the  hanging-wall.  I  think  the  footwall  exposed  at 
those  points  would  represent  the  footwall  of  the  vein ; 
the  strike  would  be  northeast  and  southwest  between 
those  two  points.  As  shown  in  other  openings,  it  is 
not  the  same  angle  that  it  is  there ;  by  going  easterly 
it  seems  to  have  been  dislocated  a  little.  I  have  no 
data  going  west,  but  I  know  of  nothing  that  would 
indicate  a  change  in  that  direction.  Assuming  that 
there  was  no  change  and  no  fault,  it  would  extend 
westerly  in  the  same  course ;  and  that  would  not  take 
it  in  the  direction  of  shaft  No.  3  or  the  Olivia,  or 
shaft  No.  1.  I  have  no  knowledge  of  any  faults  be- 
tween those  places.  At  that  point  the  vein  would  be 
running  away  from  those  shafts  instead  of  toward 
them. 
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I  took  some  samples  in  the  Hornet  cross-cut,  in  the 
lower  and  in  the  upper  cross-cuts.  In  taking  the 
samples  in  the  upper  cross-cut  I  began  in  the  tunnel ; 
took  two  samples,  one  for  exhibition  and  another  for 
assaying.  The  one  for  assaying  was  taken  from  the 
west  side,  approximately  a  foot  and  a  half  from  the 
bottom-  and  for  a  distance  of  five  feet  in  a  north  and 
south  direction.  The  samples  for  exhibition  I  took 
from  the  bottom  five  feet  from  the  mouth  of  the  cross- 
cut, toward  the  east  side.  I  took  the  next  sample  for 
assaying  again  from  the  east  side.  I  skipped  two 
posts  there.  I  could  not  get  behind  them.  The  two 
posts  would  be  approximately  a  foot.  That  would 
make  fifteen  feet  I  sampled.  That  was  taken  from 
the  east  side,  about  as  high  on  the  wall  as  the  others. 
I  took  a  sample  for  exhibition;  that  was  taken  from 
the  bottom,  near  the  east  side.  I  took  another  one 
for  assaying  on  the  west  side,  because  of  the  fill  of 
the  Gulf  shaft.  The  floor  slopes  toward  the  mouth 
of  the  cross-cut  at  that  point,  so  the  distance  from  the 
floor  at  which  the  sample  was  taken  would  vary  from 
one  to  two  and  a  half  feet.  I  sampled  for  a  distance 
there  of  eleven  feet. 

Q.  That  would  make  a  distance  of  six  and  nine  is 
fifteen  and  eleven  is  twenty-six  feet.  Did  that  take 
you  out  of  the  Hornet  shaft  ? 

[247]  A.  Well,  measuring  from  the  center  of 
that  tunnel, — that  is  the  Mullins  tunnel, — to  the 
shaft,  the  distance  would  be  closer  to  thirty  feet  than 
twenty,  because  the  walls  here  are  rounded, — ^at  the 
beginning  where  sample  No.  1  was  taken,  but  the  dis- 
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tance  would  increase  if  taken  from  the  center  of  the 

tunnel  to  the  shaft. 

The  WITNESS. — At  any  rate,  my  last  sample 
took  me  out  about  to  the  Hornet  shaft.  I  took  a  sam- 
ple there  for  exhibition ;  I  took  that  in  the  bottom  on 
the  west  side,  and  back  about  five  feet  from  the  Hor- 
net shaft.  It  was  taken  as  much  from  the  bottom  as 
the  side.  It  is  right  at  the  intersection  of  the  verti- 
cal wall  and  the  floor.  Referring  to  Complainant's 
Etxhibit  15.  The  first  sample  for  exhibition  was 
taken  about  an  inch  or  so  to  the  east  of  that  blue  line, 
running  in  a  northerly  and  southerly  direction 
through  what  is  called  the  Gulf  discovery;  that 
would  be  two  or  three  feet.  It  would  be  nearer  to  the 
wall  than  to  that  blue  line.  The  next  one  was  taken 
near  to  that  blue  line.  This  blue  line  represents  the 
north  and  south  fault  fissure  on  that  map.  There  is 
no  fault  showing  where  I  got  the  sample  for  exhibi- 
tion,— at  the  exact  point.  I  took  both  samples  from 
the  floor  on  the  east  side.  I  got  the  same  material  on 
the  west  side,  and  could  get  it  the  whole  width  of  the 
bottom  at  that  point.  I  did  not  find  a  streak  there 
from  which  I  took  these  samples,  unless  you  consider 
that  entire  floor  is  a  streak. 

I  was  in  the  cross-cut  shown  on  Complainant's  Ex- 
hibit 16.  I  said  after  going  north  for  a  certain  dis- 
tance, the  opening  turned  to  the  right,  and  that  I 
would  call  that  a  drift.  What  I  call  a  drift  corres- 
ponds to  the  red  portion  of  that  map.  The  other,  or 
southerly  portion  of  that  opening  I  call  a  cross-cut. 
Just  after  I  had  turned  to  the  right,  following  the 
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course  of  that  drift,  I  saw  two  walls  there;  those 
two  walls  dipped  to  the  south.  There  is  a  smooth 
plane  there  which  extends  for  some  considerable  dis- 
tance. I  would  not  call  the  wall  on  the  south  side 
granite  at  that  point.  It  is  too  highly  mineralized 
to  become  granite.  There  is  an  opening  at  the  point 
where  that  blue  line  is  represented  about  four  or  five 
inches  in  width.  It  will  vary  from  four  to  six ;  might 
go  as  high  as  eight. 

[248]  That  has  the  appearance  of  a  fault  fissure. 
I  think  it  is  a  fault  fissure ;  it  is  approximately  verti- 
cal. 

Q.  Dips  somewhat  to  the  east,  does  it,  so  that  when 
you  follow  up  on  that  fault  fissure  you  will  reach  the 
place  where  the  blue  line  is  shown  on  Complainant's 
Exhibit  15  ? 

A.  Yes,  sir.  Now,  I  want  to  explain  at  this  point 
that  the  reason  I  do  not  say  that  wall  is  granite  is 
because  when  granite  rock  becomes  so  highly  mineral- 
ized that  some  of  its  important  constitutents  have 
become  removed  or  changed,  it  ceases  to  become 
granite  and  some  other  nomenclature  should  be  used. 

The  WITNESS.— I  would  not  say  slightly  altered. 
I  noticed  that  fault  plane  was  opened,  but  whether 
some  one  picked  out  some  material  that  was  in  the 
fault  I  don 't  know.  The  material  in  this  fault  fissure 
does  not  differ  materially  in  appearance  from  the 
material  which  composes  the  wall.  I  cannot  say  that 
there  was  any  clayey  substance  within  the  fault. 

Q.  Anything  there  that  looked  slightly  like  clay, 
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which  had  become  impregnated  with  the  copper  solu- 
tion? 

A.  If  that  impregnation  had  been  sufficient  to 
cause  the  material  to  contain  a  sufficient  quantity  of 
copper  to  form  an  important  constitutent  out  of  the 
material,  then  it  would  cease  to  be  called  clay  and 
would  be  called  ore. 

The  WITNESS.— It  did  not  look  as  though  this 
had  taken  place  any  more  than  in  any  other  parts  of 
the  same  vicinity.  It  did  not  differ  much  from  the 
walls  at  that  point.  I  do  not  think  the  walls  of  the 
fault  are  composed  of  granite.  On  the  west  side  of 
the  fault  plane,  you  will  see  altered  granite,  but  on  the 
east  side  I  would  not  call  the  walls  or  the  ore  shown 
there  granite.  On  the  west  side  I  determine  it  is 
altered  granite  from  its  appearance  and  the  nature  of 
its  constitutents ;  I  can  tell  from  looking  at  it.  By 
looking  at  it  I  can  see  with  the  naked  eye  that  the 
structure  of  the  original  granite  is  there,  but  if  a 
microscopic  examination  were  made  it  might  be  called 
a  monzonite.  On  the  east  side  the  wall  is  green 
stained  material,  which  I  would  call  ore,  getting  away 
from  the  name  granite,  because  it  has  changed  from 
granite,  and  I  think  a  [249]  different  nomen- 
clature should  be  used  for  it  then.  If  you  go  far 
enough  east,  I  guess  you  could  find  the  granite  on  the 
east  side  of  the  wall ;  you  would  arrive  at(that  conclu- 
sion from  the  displacement  of  the  material  on  the 
west  side.  :A'  fault  fissure  does  not  necessarily  have 
anything  to  do  with  the  nature  of  the  walls.  A  fault 
fissure  is  a  fracture  accompanied  by  dislocation,  and 
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the  walls  have  nothing  to  do  with  it.  We  could  have 
a  slipping  on  quartzite  and  limestone,  if  we  had  the 
limestone,  and  that  would  be  no  criterion  as  to 
whether  there  was  a  fault  or  not.  In  this  instance, 
if  you  have  granite  on  one  side,  you  need  not  neces- 
sarily have  granite  or  aplite  on  the  other.  You  can 
have  granite  on  one  side  and  ore  on  the  other  for  a 
short  distance.  For  instance,  referring  to  Complain- 
ant's Exhibit  17,  if  we  assume  that  on  the  west  side 
of  this  blue  line  we  have  ore,  and  we  will  admit  that 
that  is  a  fault  as  has  been  shown  here, — then  if  that 
is  granite  on  the  other  side,  and  we  have  a  com- 
bination of  ore  on  one  side  and  granite  on  the  other. 
If  a  portion  of  the  vein  slipped  south,  as  indicated 
on  Exhibit  16,  for  complainant,  if  you  got  far 
enough  away,  you  could  have  granite  on  one  side  and 
granite  on  the  other,  but  on  each  side  of  the  fault  you 
■will  find  ore.  What  I  showed  you  on  the  map,  the 
red  material,  is  supposed  to  represent  ore  as  it  is 
shown  on  both  sides  of  that  fault.  Of  course  the 
fault  extends  across  the  vein,  and  the  vein  not  being 
entirely  dislocated  for  a  portion  of  the  distance, 
there  is  vein  matter  on  both  sides  of  the  fault.  How- 
ever, I  have  described  a  place  where  there  was  granite 
on  one  side  and  ore  on  the  other;  there  is  granite 
shown  here;  that  is  granite  rock.  You  can  have 
granite  on  one  side  and  ore  on  the  other  side  of  the 
north  and  south  fault,  only  on  the  supposition 
originally  the  vein  was  as  represented  on  Complain- 
ant's Exhibit  15,  without  the  dislocation,  and  that  the 
limits  of  the  vein  are  the  limits  of  the  red  streak 
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shown  on  that  map.  The  samples  that  I  took  in  these 
two  cross-cuts,  the  lower  cross-cut  running  northwest- 
erly, and  the  upper  cross-cut  running  northwesterly 
from  the  Hornet  shaft,  I  said  went  higher  than  two 
per  cent.  The  highest  I  have  in  the  cross-cut  is  three, 
that  is  No.  2 ;  that  was  taken  from  the  second  nine 
feet  from  the  west  [250]  side  in  the  upper  cross- 
cut. The  average  of  all  of  those  would  not  be  con- 
siderably less  than  two  per  cent.  I  have  not  any  lead 
material  which  figured  less  than  two  per  cent.  With 
proper  metallurgical  conditions  that  would  be  ore. 
I  mean  by  that,  it  could  be  treated  in  a  mill,  that  is, 
if  we  had  a  concentrating  mill  that  would  operate 
that  material,  which  is  not  an  impossibility, — ^that 
material  is  ore, — and  with  the  conditions  as  they  are 
operated  in  some  properties  where  the  higher  grade 
stopes  are  kept  to  carry  the  poorer  ones  on,  under 
certain  conditions  that  would  be  called  ore.  It 
could  be  treated  with  the  enrichment  from  the  other 
richer  streaks  within  the  vein.  Also,  if  you  had  a 
large  mass  of  material  that  would  average  three  or 
two  or  even  as  low  as  one  and  seven-eighths  per  cent 
copper,  it  could  be  treated.  I  do  not  know  the  ex- 
tent of  that.  If  the  extent  is  great  enough,  it  could 
be  treated.  I  could  not  say  positively  that  there  is 
material  enough  there  to  justify  the  operation. 

I  did  not  go  into  the  opening  shown  on  the  map, 
Complainant's  Exhibit  15,  to  the  west, — the  boundar- 
ies of  the  opening  that  mark  the  green  lines. 

I  have  examined  Complainant's  Exhibit  No.  21; 
that  does  not  show  any  extent  of  mineralization. 
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That  is  not  necessarily  the  kind  of  material  that  was 
taken  from  the  cross-cut  just  westerly  from  the 
Hornet  shaft,  because  we  could  have  extensive  ore 
bodies  extending  eastward  and  westward,  north  of 
this  point  from  which  this  sample  was  taken.  If  our 
vein  continued  on  the  strike  we  have  assumed,  east- 
erly and  westerly, — it  probably  would  pass  through 
that  cross-cut  to  the  west,  and  even  if  it  did  it  would 
be  possible  to  find  samples  such  as  Exhibit  21  there. 
I  can  take  pieces  of  rock  as  large  as  that  from  the 
deep  mines  and  show  no  mineralization;  it  would 
make  no  difference  that  that  was  taken  near  the 
surface.  If  it  were  taken  near  the  surface,  and  was 
in  place  as  you  say  has  been  testified  to,  it  doesn't 
necessarily  show  anything  as  to  the  extent  of  min- 
eralization. A  body  of  copper  ore  could  exist  there 
of  the  size  that  has  been  mentioned,  and  that  near 
the  surface  and  within  the  vein,  and  you  can  find  a 
piece  of  rock  as  clear  and  unstained  as  [251]  that. 
In  certain  forms,  copper  is  soluble  in  water.  Chryso- 
colla  is  copper  silicate,  and  is  very  little  soluble  in 
water,  but  if  the  water  contains  any  alkaline  car- 
bonate in  its  solution,  it  is  very  easily  soluble.  Cold 
water  will  dissolve  quartz  to  some  extent,  very 
slightly,  however.  There  would  necessarily  be  a  free 
circulation  of  water  through  the  vein  and  along  the 
vein,  more  so  than  in  the  solid  granite  on  either  side 
of  it.  These  openings  or  fissures  in  the  rock  would 
form  easier  passageways  for  the  solutions  than  the 
surrounding  rock,  but  the  rock  of  this  vicinity  con- 
sists of  rock  which  has  more  or  less  joint  planes  in  it 
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and  is  fairly  permeable  to  solutions.  These  assays 
that  I  took  I  said  would  show  the  silicate ;  I  directed 
the  assayer  to  determine  the  quantity  of  silicate.  I 
did  not  consider  that  of  any  great  importance.  In 
taking  the  samples  from  the  cross-cut,  I  took  them  in 
the  vicinity  of  this  north  and  south  fault;  the  fault 
cuts  the  vein.  Yes,  in  the  neighborhood  of  the  fault, 
you  would  expect  a  little  greater  mineralization  than 
elsewhere. 

I  said  my  definition  of  a  vein  was  the  legal  de- 
finition, but  to  be  exact,  I  am  stating  that  from 
memory,  not  from  copies  read  here,  and  if  there  is 
any  discrepancy,  it  will  be  due  to  my  poor  recollec- 
tion. I  obtained  the  idea  of  it  from  a  legal  book. 
Of  course,  there  are  various  legal  definitions  for  a 
vein ;  that  is,  what  a  court  would  take  as  a  good  de- 
finition of  a  vein.  I  am  not  attempting  to  qualify  as 
a  legal  expert,  but  I  said  I  got  my  definition  from 
Morrison's  Mining  Eights,  but  that  is  not  the  defini- 
tion I  would  give  in  a  geological  sense.  I  could  not 
state  whether  Morrison's  Mining  Rights  Handbook 
of  1'90&  gives  a  definition  similar  to  the  one  I  gave, 
and  states  that  it  is  from  Bainbridge  on  Mines ;  I  do 
not  recognize  that  name.  On  the  page  following 
there  is  something  to  the  effect  that  a  vein  of  such  a 
character  as  that  the  miner  would  follow  it  in  the 
pursuit  of  ore  has  been  added  as  a  practical  test  in 
determining  what  is  a  vein ;  that  is  the  reason  I  said 
there  was  a  legal  definition.  My  definition  was,  a 
vein  is  a  more  or  less  tabular  mass  of  metalliferous 
material,   differing  materially   from  the   enclosing 
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rock.  Tabular,  as  used  there,  distinguishes  it  from 
irregular  or  [252]  circular,  or  other  different 
shapes ;  that  is,  the  top  of  a  table  is  tabular.  From 
that  definition,  any  tabular,  metalliferous  mass,  dif- 
fering materially  from  the  enclosing  rock  is  a  vein. 

Q.  Well,  the  deposits  from  the  precipitating  plants 
from  the  tailings  dumps  is  a  tabular  deposit  of  a 
metalliferous  mass.  For  instance,  there  are  along 
Silver  Bow  Creek  a  lot  of  tailings  dumps  that  con- 
tain,— ^b}^  the  action  of  the  elements  the  copper  is 
bleached  out  and  the  surface  is  stained  green  and 
blue  for  a  distance  of  fifteen  or  twenty  miles  down 
along  Silver  Bow  Creek  ? 

A.  Yes,  sir. 

Q.  Is  that  a  vein? 

A.  Not  necessarily  so.  That  brings  in  a  different 
definition  if  that  was, — differing  materially  from  that 
definition.  It  might  possibly  be  taken  as  a  vein, 
but  from  a  geological  standpoint,  it  would  not. 

Q.  From  your  definition,  it  would  be  a  vein  ? 

A.  Yes,  sir. 

Q.  You  do  not  think  a  miner  would  go  and  locate 
on  it,  and  that  his  location  would  be  valid? 

A.  Hardly. 

Q.  There  is  some  fault  with  your  definition,  isn't 
there  % 

A.  There  is. 

Bedirect  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— Speaking  about  the  strike  of 
this  lead  in  the  Hornet  tunnel  and  in  connection  with 
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the  direction  of  some  streaks  that  I  observed  in  the 
ore  body,  and  also  in  connection  with  the  inquiry  that 
was  made  as  to  the  inability  to  tell  the  course  of  the 
lead  without  disclosing  the  walls,  it  is  within  the 
lines  of  my  experience  that  the  walls  are  more  or  less 
irregular  in  their  course,  but  for  short  distances  they 
will  be  fairly  regular.  In  the  case  of  ore  bodies  en- 
closed within  walls,  the  walls  vary  throughout  the  en- 
tire length  of  the  lead ;  they  sometimes  come  together ; 
that  is  what  is  termed  pinching  out  of  the  ore  body. 
But  aside  from  the  geology  of  the  thing  and  in  practi- 
cal mining,  and  to  the  miner,  there  is  a  way  by  which 
he  determines  the  strike  of  the  lead  or  the  course  of 
it  when  he  makes  his  location.  He  assumes  some  sort 
of  a  strike  when  he  lays  out  his  claim ;  that  is  to  do  so 
he  must  necessarily  take  something  as  a  guide.  He 
gets  fifteen  hundred  feet  along  the  lead ;  and  when  he 
makes  his  location  he  has  in  some  way  to  determine 
the  strike  of  the  lead.  Assuming  that  the  prospector 
has  but  one  shaft,  [253]  the  required  distance  in 
depth,  and  there  is  a  well-defined  seam  shown  in  that 
shaft,  the  direction  of  the  seam  will  give  him  data 
enough,  or  sufficient  to  lay  out  his  claim.  In  giving 
the  direction  of  the  ore  body  that  we  encounter  in 
this  Mullins  tunnel,  we  are  limited  to  the  size  of  the 
opening.  The  ore  body  is  something  over  one 
hundred  and  fifty  feet  long.  With  that  ore  body  ex- 
posed, and  with  the  evidence  internally  existing,  I 
am  able  to  give  a  general  course  to  it,  but  for  the  ex- 
act number  of  degrees  I  could  not. 

I  said  something  about  difficulty  being  experienced 
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in  determining  what  the  walls  are  by  reason  of  the 
mineralization  of  the  material  that  ostensibly  ap- 
pears to  be  walls,  and  cited  an  instance  down  in  Utah 
where  the  ore  body  was  about  five  hundred  feet  wide. 
Take  it  in  the  case  of  this  vein  as  it  exists  in  this 
Mullins  tunnel,  and  as  it  is  discernible  in  the  lower 
drift,  by  reason  of  the  condition  of  the  smoothness 
of  the  wall  rock  there  they  would  appear  to  be  walls, 
but  those  walls  show  high  mineralization  and  the 
surrounding  rock  shows  a  considerable  amount  of 
copper  upon  the  face,  and  therefore  I  say  that  the 
walls  are  more  or  less  indeterminate.  I  say  the  ore 
body  will  extend  beyond  those  walls  as  shown  in  the 
lower  cross-cut.  There  is  small  difference  in  the 
character  of  mineralization  between  the  ore  body  be- 
yond the  wall  and  the  ore  body  enclosed  within  the 
walls.  In  my  experience,  in  the  case  of  veins  gen- 
erally, the  mineralization  is  not  equal  the  entire  vein 
filling  material. 

There  has  been  something  said  about  a  fault  fis- 
sure, whose  strike  is  north  and  south,  that  is  en- 
countered in  this  drift  from  the  cross-cut  from  the 
bottom  of  the  Hornet  discovery.  This  cross-cut, — 
referring  to  complainant's  map  16, — extends  from 
the  Hornet  discovery  as  it  appears  on  this  map  in  a 
northeasterly  direction  until  we  strike  this  oblique 
line  appearing  on  the  map.  In  my  judgment  the 
mineralization  of  the  ore  or  material  that  you  en- 
counter in  this  cross-cut  would  not  be  due  to  the  mate- 
rial enclosed  in  the  fault  fissure,  but  it  might  be  more 
greatly  mineralized  than  the  rock  farther  away. 
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I  say  that  the  ore  body  that  you  encounter  in  those 
two  cross-cuts  from  the  Hornet  discovery,  assuming 
that  it  runs  about  [254]  two  per  cent,  under  cer- 
tain circumstances  can  be  profitably  handled.  Aside 
from  taking  the  entire  ore  body  and  concentrating 
it,  it  could  be  sorted  and  worked  profitably  in  my 
judgment.  And  aside  from  sorting,  if  there  were 
twenty-five  feet  of  ore  in  that  lower  cross-cut,  as  it 
existed,  running  two  and  four-tenths  per  cent,  and 
with  enough  eastern  and  western  strike,  it  could  be 
handled,  but  to  finance  it  is  more  or  less  doubtful. 

Q.  But  aside  from  handling  it  and  operating  it  at 
a  profit,  simply  considering  for  the  purpose  of  locat- 
ing it  and  for  the  purpose  of  developing  it,  how 
would  it  appeal  to  you  then  as  a  mining  man  or  a 
geologist,  or  as  a  mining  engineer? 

A.  It  would  appear  as  a  very  good  prospect  and 
of  sufficient  value  to  locate  on  for  development  pur- 
poses. 

The  WITNESS.— My  definition  of  a  vein  from  a 
geological  standpoint,  is  a  tabular  deposit  of  min- 
eral, or  mineral-bearing  rock,  in  place  within  definite 
boundaries,  and  younger  than  both  walls.  The  rea- 
son I  say  younger  in  this  case  is  to  eliminate  the 
location  of  phosphate  lands  both  as  lode  and  placer 
claims,  which  is  being  done  at  the  present  time  in 
Idaho,  or  has  been  done.  That  is  more  a  definition 
from  a  geological  than  from  a  prospector's  stand- 
point. Recurring  to  the  definition  for  a  moment 
and  for  the  purpose  of  applying  it  in  the  case  of  walls 
as  contradistinguished  from  the  metalliferous  mass 
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enclosed  by  the  walls,  you  are  only  able  to  determine 

the  walls  bj^  the  character  of  the  mineralization. 

Referring  to  Complainant's  Exhibit  21,  that  is 
quartz,  but  so  far  as  I  am  able  to  discern  with  the 
naked  eye,  without  any  mineralization.  From  eye 
inspection,  I  would  say  that  it  would  not  carry  any 
particular  value ;  this  yellow  stain  will  make  it  con- 
tain a  small  percentage  of  iron  perhaps.  It  does  not 
necessarily  follow  that  the  interior  is  the  same  as  the 
exterior;  it  is,  in  my  judgment,  material  that  would 
be  found  in  some  veins.  You  will  find  particles  in 
an  ore  body  or  vein  without  mineralization.  For  in- 
stance, large  bodies  of  pure  calcite  are  found  within 
old  veins  that  show  no  mineralization  whatever. 

Referring  to  Complainant's  Exhibit  or  Map  17,  I 
said  that  if  this  vein  were  of  the  strike  or  the  course 
such  as  shown  on  the  map,  and  [255]  continued, 
that  it  would  not  be  possible  to  get  it  into  the  Rabbit 
Discovery  9  or  into  shafts  1  and  2.  I  am  not  able  to 
say,  from  the  examination  I  made  of  this  upper  lead 
or  vein,  that  the  strike  as  shown  on  the  map  is  the 
correct  strike  of  the  vein,  because  the  width  of  the 
vein  is  not  determined.  In  the  examinations  that  I 
have  made  there,  I  could  not  say  that  I  have  located 
the  hanging-wall  exactly.  In  any  examination  I 
have  made  there  I  was  not  able  to  ascertain  the  width 
of  the  vein.  Assuming  that  the  uncovered  ore  body 
is  correctly  delineated  on  the  map  as  to  strike,  that 
does  not  necessarily  determine  the  character  of  the 
strike  of  the  vein  that  exists  there.  Those  dotted 
lines  simply  represent  what  is  supposed  to  be  the 
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course  or  strike  of  the  vein. 

I  went  down  the  Rabbit  Discovery  and  the  No.  9 
shaft.  The  ore  disclosed  in  those  two  openings  is 
very  similar  to  the  ore  existing  in  the  vein  in  that 
tunnel.  If,  as  a  matter  of  fact,  the  ore  body  or  the 
vein  as  it  is  disclosed  in  tunnel  31,  and  as  shown  on 
complainant's  map  17,  pursues  the  strike  as  shown 
on  that  map,  it  would  hardly  be  possible  to  encounter 
it  in  the  Rabbit  Discovery.  And  if  the  vein  whose 
strike  is  shown  on  complainant's  map  17  is  the  same 
vein  that  is  disclosed  in  the  Rabbit  Discovery,  with 
reference  to  whether  the  strike  as  shown  upon  com- 
plainant's map  is  correct  or  not  I  will  say  that  the 
strike  as  shown  there  is  more  or  less  correct  for  that 
particular  part  of  the  vein,  but  we  know  that  there 
is  faulting  between  the  two  points,  or  at  least  one 
fault,  we  know  of,  and  there  may  be  more ;  and  that 
might  have  something  to  do  with  the  divergence  of 
the  vein,— the  location  of  the  vein,  so  as  to  account 
for  the  appearance  of  it  there,  and  without  a  regular 
strike. 

Recross-examination. 
(ByMr.  SHELTON.) 

The  WITNESS.— Referring  to  the  Mullins  tun- 
nel No.  34,  on  Defendants'  Exhibit  1,  I  say  there  is 
a  wall  there  of  high  mineralization ;  there  is  a  north 
and  south  fault  cutting  the  vein  there.  I  cannot  say 
that  there  is  a  greater  mineralization  outside  of  the 
walls  of  the  Mullins  vein  along  the  line  of  that  fault 
fissure,  because  I  can  get  just  as  good  values  else- 
where away  from  that  fault.     [256]     You  would 
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naturally  expect  to  have  a  little  greater  mineraliza- 
tion along  in  the  vicinity  of  this  north  and  south 
fault,  that  is  for  the  entire  mass,  but  that  doesn't 
necessarily  mean  that  you  could  not  obtain  as  high 
mineralization  somewhere  else  as  you  could  there. 
Most  of  my  samples  were  not  taken  along  the  vicinity 
of  this  north  and  south  fault;  I  said  I  took  some 
there.  My  samples  were  all  taken  from  the  upper 
and  lower  cross-cuts,  and  the  Hornet  shaft,  and  the 
cross-cuts  north  and  south  of  the  Hornet  shaft.  I 
did  not  go  over  to  the  cross-cut  to  the  west  and  make 
an  examination;  that  is,  the  one  that  is  shown  in 
green  on  Complainant's  Exhibit  15;  and  I  did  not  go 
any  distance  to  the  east ;  only  in  the  Mullins  tunnel. 
I  took  some  samples  from  this  cross-cut  to  the  south- 
west, but  it  was  a  slightly  different  character  of  mate- 
rial, and  ran  about  four-tenths  of  one  per  cent.  In 
taking  my  samples  in  the  Hornet  shaft  I  did  not 
sample  from  the  top  to  the  bottom,  but  took  samples 
from  a  small  area.  It  would  be  possible  to  select 
places  where  there  was  a  little  kidney  or  deposit  of 
mineral,  so  as  to  get  much  higher  values  than 
sampling  the  entire  ground,  but  if  I  was  after  higher 
results,  I  would  not  come  in  here  with  results  as  low 
as  four-tenths  of  one  per  cent,  because  I  could  get 
samples  there  that  would  run  fifteen,  twenty  and 
twenty-five  per  cent  copper,  but  that  is  not  the  way 
the  samples  were  taken. 

I  understand  that  the  Hornet  Discovery  was  made 
in  1891.  I  know  that  the  price  of  copper  in  1906 
and  1907  was  much  higher  than  it  is  now. 
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Q.  And  you  don't  know  of  anything  wliich  would 
have  prevented  all  that  material  being  taken  out  and 
treated  in  the  meantime  that  was  of  sufficient  value  ? 

Mr.  NOLAN. — I  object  to  that  as  not  being  proper 
question,  not  developing  any  fact.  As  a  matter  of 
fact,  there  may  be  a  thousand  and  one  reasons.  He 
is  not  asked  as  to  why  the  complainants  in  this  ease 
have  done  certain  things  and  their  nonoperation  of 
the  property  may  be  due  to  the  fact  that  they  de- 
sired to  permit  this  ground  to  remain  there,  so  as  to 
utilize  it  as  evidence  that  the  ground  hadn't  value. 
It  may  be  due  to  the  fact  that  a  bond  was  given  to 
prevent  the  operation  [257]  of  the  ground  by  the 
defendants.  The  liability  upon  that  bond  may  be 
a  deterent  cause  against  the  operation  of  that 
ground  or  the  working  of  that  ground.  And  it  is 
likewise  incompetent  for  the  reason  that  the  witness 
is  asked  as  to  what  the  motives  of  the  complainants 
may  be  in  doing  and  in  not  doing  certain  things.  For 
those  reasons,  the  inquiry  is  improper. 

The  WITNESS.— I  do  not  know  that  there  is  any- 
thing to  prevent  them  mining  the  ore.  Sometimes  I 
have  seen  good  properties  lie  idle  for  a  long  period 
of  time.  Even  in  that  Hornet  with  the  price  of 
copper  as  it  is  to-day,  there  is  some  ore  that  could 
be  extracted  at  a  profit.  I  would  not  call  them  little 
kidneys.  There  is  a  streak  on  the  west  side  of  that 
shaft  from  six  to  twelve  inches  in  width.  If  that 
would  continue  for  any  distance,  it  could  be  ex- 
tracted. I  only  saw  it  in  one  place  and  the  other 
side  of  the  shaft  is  a  fill,  therefore  it  is  not  seen  in 
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that  side  of  the  shaft.     I  couldn  't  determine  how  far 

it  would  continue. 

With  reference  to  sorting  this  ore  and  treating  it 
at  a  profit,  the  only  thing  we  have  to  judge  of  its 
extent  by  is  the  openings  that  are  there  at  the  present 
time,  and  if  the  ore  continues  to  the  eastward  and 
westward,  as  it  is  shown  in  the  Mullins  tunnel  and 
in  the  Hornet  shaft  and  the  cross-cuts  between  the 
two,  then  I  say  that  could  be  worked  with  sorting. 
If  the  conditions  remain  the  same  between  the  Hor- 
net tunnel  and  the  Mullins  shaft,  it  could  be  worked 
at  a  profit,  but  the  values  might  get  greater  or  they 
might  get  less.  As  a  practical  miner  I  would  not 
think  of  exploring  the  solid  formation  for  little 
pieces  of  ore;  but  under  conditions  of  the  sort  we 
have  here,  a  well-defined  stringer,  I  would.  That 
well-defined  stringer  is  what  we  call  the  Mullins 
vein.  Leaving  out  the  Mullins  vein  altogether,  what 
I  have  seen  in  the  Hornet  Discovery  would  lead  me 
to  do  further  work.  Of  course,  if  I  wished  to  de- 
termine what  was  in  the  adjacent  ground,  I  would 
have  to  do  more  work  than  is  done  there,  because 
those  openings  do  not  answer  for  the  entire  region 
surrounding  that  Mullins  vein.  In  making  this 
statement  with  reference  to  the  showing  in  the  Hor- 
net Discovery,  I  have  in  mind  the  region  in  the  vicin- 
ity of  the  Hornet  shaft  and  to  the  south  [258]  of 
the  Mullins  vein,  as  disclosed,  and  that  is  all.  If 
there  was  just  the  Hornet  shaft,  I  would  have  very 
little  knowledge  as  to  what  was  contained  in  the 
ground  surrounding  it,  but  there  is  sufficient  in  the 
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Hornet  shaft  to  induce  one  to  go  ahead  with  work; 
there  is  enough  there  to  induce  me  to  make  further 
explorations  with  the  hope  of  discovering  larger 
bodies  of  ore.  In  the  Hornet  shaft  there  is  material 
which  would  partially  pay  for  the  development  work, 
as  I  perceive  it;  that  is,  I  mean  the  ore  that  would 
be  extracted  in  the  development  could  be  sorted  and 
shipped  as  the  quantity  was  sufficient,  to  help  pay 
the  expenses  of  development.  As  developments  have 
shown,  that  stringer,  as  we  will  call  it,  which  is 
shown  in  the  north  side  of  the  Hornet  shaft,  at  a 
distance  of  seventeen  feet  from  the  surface,  which 
has  a  slight  easterly  and  westerly  trend,  and  which 
has  a  more  or  less  dip  toward  the  north, — the  mate- 
rial in  that  stringer  would  more  than  pay  for  the 
development.  That  is  the  stringer  that  is  shown  at 
a  depth  of  seventeen  feet  from  the  surface  and  is 
from  one  foot  to  two  feet  thick  and  from  this  stringer 
the  specimens  which  I  referred  to,  that  I  obtained 
from  the  bottom  of  the  cross-cut,  from  the  upper 
level,  were  obtained.  I  said  the  stringer  appeared 
on  the  north  side  of  the  Hornet  shaft;  it  does  not 
appear  in  the  bottom  of  that  shaft.  The  bottom  of 
the  shaft, — referring  particularly  to  the  south  side 
of  the  shaft,  is  decomposed  material,  consisting 
chiefly  of  quartz  and  very  little  stained  with  iron. 
That  stringer  is  disclosed  all  along  the  floor  of  the 
cross-cut  and  on  the  north  side  of  the  shaft.  Taking 
that  one  seam  which  varies  from  one  to  two  feet 
thick,  and  as  it  is  exposed  on  only  the  one  side  of 
the  shaft,  and  as  that  is  exposed  on  the  north  side  of 
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the  shaft,  I  would  judge  that  the  strike  would  be 
easterly  and  westerly.  I  say  the  dip  would  bring 
it  towards  the  main  Mullins  vein ;  the  dip  is  slightly 
to  the  north.  You  understood  me  correctly  to  say 
a  moment  ago  that  I  found  this  stringer  all  along  the 
bottom  of  the  cross-cut  running  from  the  Mullins 
shaft  to  the  Hornet  tunnel.  That  can  very  easily 
be  the  same  stringer,  which  has  a  slight  dip  and 
occurs  in  the  vertical  shaft  seventeen  feet  below  the 
surface ;  it  has  a  width  of  about  a  foot,  but  that  width 
is  measured  vertically,  [259]  and  that  would  be 
easy  enough  to  go  over  to  the  Hornet  tunnel.  For 
instance,  you  can  have  a  strata  of  either  limestone  or 
sandstone,  with  a  slight  dip  toward  the  north,  which 
will  be  exposed  on  a  horizontal  tunnel  its  entire 
length.  I  think  this  one  is  exposed  for  its  entire 
length. 

iQ.  Now,  your  shaft  being  vertical,  or  dipping 
slightly  to  the  north,  will  you  explain  to  us  how  that 
can  appear  all  along  on  the  bottom  of  the  cross-cut, 
which  has  a  length  of  thirty  feet? 

A.  Yes,  sir.  (Draws  diagram  on  sheet  of  paper.) 
Now,  referring  to  the  figure  which  I  have  drawn,  as 
we  look  at  it  this  is  the  east  side  of  the  shaft,  that  is 
marked  with  a  letter  "E."  These  two  diverging 
lines  in  red,  toward  letter  "N"  is  made  to  represent 
the  upper  cross-cut  of  the  Hornet  tunnel,  running 
toward  the  north.  Then  referring  to  the  other  figure 
on  this  sheet,  we  are  looking  at  the  north  side  of  the 
shaft,  standing  at  the  south.  The  dotted  line  repre- 
sents where  the  cross-cut  runs  north  to  the  Hornet 
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tunnel.  Just  at  the  point  where  the  cross-cut  meets 
the  shaft,  the  stringer  which  we  have  been  talking 
about  is  shown  in  blue,  close  to  the  bottom  of  the 
cross-cut.  It  will  come  up  near  the  cross-cut,  a  little, 
if  the  cross-cut  was  exactly  level.  Now,  in  referring 
to  the  first  figure,  this  stringer  can  have  a  northerly 
dip  and  with  the  floor  of  the  tunnel  having  a  gradual 
rise,  not  quite  so  steep  as  the  seam  toward  the  Hor- 
net shaft,  then  that  seam  can  be  shown  in  the  floor 
of  the  cross-cut.  In  other  words,  the  stringer  forms 
a  portion  of  the  floor  of  the  cross-cut.  The  cross- 
cut has  broken  into  the  stringer,  so  it  would  not  be 
just  above  in  all  places,  it  would  be  below,  because 
this  stringer  is  shown  in  various  places  on  the  floor. 
Now,  I  did  not  examine  every  square  inch  of  sur- 
face in  that  tunnel  floor,  and  as  the  walls  slope  toward 
the  bottom,  it  might  in  those  places  get  out  of  the 
seam.  At  the  point  where  the  tunnel  reaches  the 
shaft,  the  depth  of  the  bottom  of  the  cross-cut  from 
the  surface  of  the  Hornet  shaft  is  something  more 
than  seventeen  feet ;  about  seventeen  and  a  half  feet. 
The  Hornet  shaft  is  thirty-three  feet  deep.  I  do  not 
know  the  distance  of  solid  material  exactly  between 
the  two  cross-cuts.  This  stringer,  is  practically 
flat  [260]  with  a  slight  tip  toward  the  north,  and 
should  be  disclosed  on  all  sides  of  the  Hornet  shaft, 
but  is  not  for  this  reason.  The  east  side  of  the  shaft 
at  that  point  is  a  fill ;  the  south  side  of  the  shaft  at 
that  point  is  a  fill ;  and  the  west  side  of  the  shaft  at 
that  point,  there  is  an  opening  the  sides  of  which  are 
loose  and  more  or  less  brecciated,  and  this  stringer 
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cannot  be  seen  there.  There  is  also  the  original  floor 
of  that  tunnel  going  toward  the  west,  as  I  remember 
it,  is  practically  filled  with  debris,  and  that  might 
account  for  not  seeing  that  seam  there.  The  place 
I  have  located  this  stringer  is  several  feet  below  bed- 
rock. I  cannot  say  positively  whether  that  stringer 
shows  in  that  cross-cut  to  the  southwest,  but  it  does 
show  slightly  beyond  the  shaft.  It  shows  slightly  on 
the  walls  of  the  upper  cross-cut,  close  to  the  bottom. 
If  the  wall  begins  right  where  the  bottom  leaves  off, 
then  you  could  possibly  say  there  would  be  a  little 
in  the  waU,  but  not  up  to  a  great  height  at  all. 

Coming  back  to  the  Hornet  shaft,  the  northeasterly 
and  southwesterly  side  of  the  shaft  is  made  ground ; 
the  easterly  side  is  filled  to  within  six  feet  of  the 
bottom  of  the  shaft.  The  stringer  shows  in  the  open- 
ings to  the  cross-cut,  that  is  at  the  mouth  of  the  cross- 
cut, just  where  the  cross-cut  breaks  into  the  shaft. 
It  would  be  on  the  sides  of  the  cross-cut  there,  be- 
cause the  floor  of  the  cross-cut  beyond  that,  toward 
the  north,  is  on  a  lower  level  than  at  that  point  there. 
This  stringer  is  not  visible  along  the  floor  of  the  cross- 
cut, clear  from  the  Hornet  Discovery  to  the  Mullins 
tunnel.  If  I  would  answer  that  yes,  I  would  be  going 
a  little  bit  beyond  my  knowledge,  because  I  have  not 
examined  it  for  all  the  distance  on  either  side,  but  I 
have  obtained  the  same  nature  of  material  in  differ- 
ent parts  of  the  floor  of  that  cross-cut,  therefore  I 
assume  that  it  does  extend,  fairly  close  at  least,  to  the 
•Mullins  vein  here  on  the  map. 

Q.  Now,  if  I  understand  you  rightly,  you  assume 
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that  it  extends  clear  into  the  Mullins  tunnel  because 
you  have  obtained  the  same  character  of  material  on 
the  floor  of  the  cross-cut? 

A.  Yes,  sir,  and  from  the  nature  of  its  dip  as 
shown  along  the  sides  of  the  first  few  feet  of  the  little 
opening  from  the  shaft  to     [261]     the  cross-cut. 

The  WITNESS.— That  is  called  a  stringer;  I  have 
given  it  a  dip  and  a  strike ;  that  necessarily  implies 
that  there  is  an  enclosing  rock.  The  enclosing  rock 
is  an  altered,  a  replaced  granite.  A  stringer,  as  in 
this  case,  would  be  coincident  with  Winchell's  term 
veinlet,  perhaps,  and  it  is  just  some  seam  or  open- 
ing, within  the  main  body  of  an  ore  body,  which 
carries  a  little  higher  grade  material  than  the  sur- 
rounding body.  A  stringer  is  not  necessarily  an  off 
shoot  from  a  vein;  and  it  does  not  necessarily  con- 
nect with  a  vein,  because  if  we  have  two  veins  more 
or  less  parallel,  we  can  have  those  connected  by  a 
very  large  mass  of  ore,  which  need  not  necessarily  be 
called  a  stringer.  The  entire  mass  might  then  be 
called  a  system  of  what  we  would  call  a  gash  or  vein. 

Q.  You  never  have  heard  the  term  stringer  ap- 
plied to  a  body  of  ore  within  a  vein,  which  was  higher 
grade  than  some  of  the  other  vein  filling'? 

A.  I  have.  That  is  a  common  practice  with 
miners.  For  instance,  if  we  look  at  a  face  of  ore 
and  see  a  banded  streak  of  copper  glance,  the  ordi- 
nary miner  will  call  that  a  stringer  of  copper  glance 
in  the  face  of  the  cross-cut  or  stope. 

The  WITNESS.— It  is  a  possibility  that  what  I 
have  taken  for  a  stringer  in  the  bottom  of  the  cross- 
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cut  was  the  ore  along  the  north  and  south  fault,  which 
runs  through  that  cross-cut.  You  would  find  more 
values  in  the  bottom  of  the  cross-cut  than  you  would 
in  the  top,  supposing  that  there  is  a  north  and  south 
fault  running  through  there,  because  the  back  of  the 
cross-cut  is  in  wash.  We  have  a  north  and  south 
fault  there;  I  have  said  that  the  walls  do  show 
slightly  in  that  little  opening  between  the  shaft. 
Assuming  that  you  have  not  the  walls  of  the  vein, 
that  your  footwall  is  farther  to  the  north  than  the 
Mullins  tunnel,  and  that  your  hanging-wall  is  farther 
to  the  south  than  the  Hornet  shaft,  it  would  not  be 
an  unusual  thing  at  all  to  find  in  the  ore  body  a  streak 
of  ore  nearly  flat,  dipping  toward  the  north.  As  a 
rule,  streaks  of  ore  run  with  the  veins,  either  at  the 
foot  or  hanging-wall,  but  in  many  places  you  will 
find  places  where  these  seams  take  a  flat  course,  and 
then  fold  and  have  a  more  or  less  vertical  course.  I 
know  of  such  an  occurrence  [262]  in  the  2,400  of 
the  Speculator;  they  ran  onto  just  a  little  stringer 
of  ore  which  they  had  in  the  back  holes  of  the  cross- 
cut for,  I  will  say,  at  least  twenty-five  feet.  Then, 
immediately  they  went  through  that,  and  it  came  to 
be  seen  that  it  took  a  more  vertical  course  at  that 
point.  This  case  had  a  good  grade  of  ore  in  it;  it 
was  flat,  and  then  turned  to  a  vertical  trend.  But  it 
is  not  unusual  to  find  within  any  ore  body  stringers 
which  have  any  direction. 

Q.  Well,  if  there  was  such  a  stringer  there,  don't 
you  think  that  the  people  who  run  this  cross-cut  from 
the  Gulf  Discover}^  into  the  Mullins  tunnel  would 
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have  mined  in  that  stringer  beyond  the  limits  of  the^ 
cross-cut, — if  there  was  such  a  stringer  there,  they 
would  have  taken  it  out  and  not  confined  it  to  narrow 
limits  of  the  cross-cut  ? 

A.  Well,  I  have  not  said  that  stringer  went  be- 
yond the  cross-cut,  and  I  have  no  reason  to  believe 
that  it  does  or  does  not.  There  is  no  opening  to  show 
that,  to  my  knowledge.  It  is  confined  to  the  cross- 
cut so  far  as  I  could  see.  Whether  it  proceeds  either 
north  or  south  is  out  of  my  realm  of  knowledge.  If 
I  could  assume  that  it  went  north  or  south,  I  would 
have  just  as  much  reason  to  assume  that  these  east- 
erly and  westerly  veins  continued  on  east  and  west. 

The  WITNESS.— I  said  the  material  in  tunnel  31 
was  similar  to  that  found  in  the  Rabbit  Discovery, 
and  something  similar  to  that  found  in  the  Hornet 
Discovery.  Inasmuch  as  there  is  no  openings  suffi- 
ciently close  together  between  the  Rabbit  Discovery 
and  tunnel  31, — that  is,  inasmuch  as  there  is  not  an 
opening  between  the  two, — to  state  that  it  is  the  same 
vein  would  be  more  or  less  conjecture.  I  do  not 
think  the  vein  in  the  Rabbit  Discovery  is  the  same  as 
the  vein  in  the  Hornet  shaft ;  the  material  is  similar. 
I  know  of  one  fault  between  the  Rabbit  Discovery 
and  tunnel  31;  that  would  have  the  effect,  to  some 
extent,  of  dislocating  the  vein.  It  would  be  just 
an  opinion,  but  I  am  inclined  to  think  the  vein  in 
the  Rabbit  Discovery  is  the  same  as  the  vein  in  tun- 
nel 31.  My  reason  for  thinking  so  is,  first  from 
locality;  next  similarity  of  material,  and  the  dip 
[263i]     of  the  two  bodies.     The  Rabbit  Discovery 
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is  just  east  of  the  point  in  tunnel  31  where  the  fault 
occurs.  Taking  it  from  this  map,  the  strike  in  tun- 
nel 31  is  northeast  and  southwest,  but  my  impression 
was  that  it  was  not  quite  so  much  north  of  east  as 
shown  there.  I  testified  that  in  the  face  of  that  tun- 
nel there  is  material  similar  to  that  found  back  in 
the  cross-cut  towards  the  north  and  also  in  the  Rab- 
bit Discovery.  In  a  measure,  I  thought  what 
occurred  in  the  face  of  the  tunnel  was  a  continuation 
of  this  same  vein ;  and  as  shown  by  the  fact  that  the 
small  opening  just  to  the  north  of  the  cross-cut,  to 
the  south  there  is  material  of  a  green  stain,  similar 
to  that  found  in  the  opening  further  back,  and  again 
to  the  north  of  that  there  is  a  seam,  trending  easterly 
and  westerly,  which  is  shown  in  that  little  opening 
just  north  of  the  cross-cut  to  the  south,  and  in  that 
cross-cut  to  the  south  there  is  another  seam  shown, 
with  an  easterly  and  westerly  trend,  and  those  seams 
could  be  taken  as  seams  within  the  vein.  I  think 
they  are.  Those  seams  shown  there  are  not  the  true 
walls  of  the  vein  shown  back  in  that  cross-cut  to  the 
north.  If  the  vein  is  shown  there,  it  does  not  neces- 
sarily follow  that  it  would  occur  down  on  the  Rabbit 
Discovery.  The  width  of  the  vein  shown  in  the  Rab- 
bit Discovery  is  three  to  six  inches  of  ore;  I  think 
the  strike  at  that  point  would  be  northeast  and  south- 
west. The  strike  is  not  exactly  the  same,  but  you 
see  in  taking  the  strike  in  the  small  distance  given 
in  the  Rabbit  Discovery,  there  might  be  some  error 
as  to  the  strike.  Then,  again,  in  any  vein,  taking 
small  portions  here  and  there,  you  could  get  strikes 
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which  vary  from  northeast  to  southwest  to  north- 
west and  southeast.  There  is  a  fault  at  any  rate 
between  the  Rabbit  Diseovery  and  the  vein  shown 
in  the  easterly  end  of  the  vein  shown  in  tunnel  31.  I 
could  not  attempt  to  say  how  much  it  has  dislocated 
the  vein.  To  state  absolutely  that  the  vein  shown  in 
tunnel  31  is  the  same  as  that  shown  in  the  Eabbit 
Discovery  and  other  openings  to  the  north  and  east, 
a  direct  connection  between  them  would  have  to  be 
made.  I  was  on  the  ground  there  the  first  of  the 
year.  When  I  testified  before  I  said  that  the  west 
end  of  that  vein  was  apparently  thrown  toward  the 
south.  If  the  west  end  of  the  vein  is  [264] 
thrown  toward  the  south  of  this  fault,  the  relative 
direction  of  the  easterly  end  would  be  toward  the 
north.  You  would  therefore  not  necessarily  look  up 
to  the  north  of  the  Rabbit  Discovery  and  to  the  north 
of  the  east  end  of  tunnel  31,  because  other  faults 
come  in,  which  would  tend  to  throw  that  back  into 
the  neighborhood  of  the  Rabbit  Discovery.  I  have 
no  idea  that  such  a  thing  does  take  place.  I  said  I 
could  not  tell  from  the  data  I  have  whether  the  vein 
in  the  Rabbit  Discovery  is  the  same  vein  as  in  tunnel 
31,  and  I  do  not  think  any  one  could  state  absolutely, 
unless  there  was  a  direct  connection  between  the  two. 
I  said  Mr.  Winchell's  definition  was  a  pretty  fair 
definition  of  a  vein ;  the  first  part  of  it  is  good. 

Redirect  Examination. 
(By  Mr.  NOLA^.) 

The  WITNESS.— There  is  nothing  to  indicate  to 
me  that  the  little  body  of  ore  in  the  Hornet  shaft  is 
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all  that  there  is  there.  And  if  you  only  had  that  one 
shaft  with  a  seam  of  that  sort  exposed  in  it,  you  would 
have  no  reason  to  say,  but  your  inclination  would  be 
rather  that  there  was  more  material  there.  There 
are  developments  since  that  shaft  was  sunk  show- 
ing that  there  is  an  extension  of  that  vein  beyond  the 
limits  of  that  shaft ;  that  cross-cut  shows  the  ore.  I 
said  that  stringer  dips  slightly  to  the  north;  it  is 
nearly  flat.  The  rich  seams  within  a  vein  may  have 
any  strike.  It  does  not  necessarily  follow  that  a 
fault  will  occasion  any  displacement  of  the  vein 
itself;  that  is,  extending  from  wall  to  wall,  but  it 
must  cause  displacement  of  the  adjacent  sides  of  the 
fault. 

Q.  At  any  rate,  the  existence  of  the  stringer  in  the 
way  in  which  it  appears  and  with  your  knowledge  of 
the  conditions  as  disclosed  in  the  cross-cut  and  in 
the  Mullins  tunnel,  I  want  you  to  state  whether  or  not 
that  interferes  with  your  judgment  that  you  have 
heretofore  expressed,  that  that  vein  has  a  strike  east 
and  west? 

A.  No,  sir,  that  has  nothing  to  do  with  my  judg- 
ment as  to  the  strike  of  the  Mullins  vein. 

Recross-examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— (Sketch  handed  to  the  Exam- 
iner by  Mr.  [265]  Shelton  and  marked  for  iden- 
tification Complainant's  Exhibit  24.)  This  stringer, 
measured  vertically,  has  a  width  of  a  foot  to  a  foot 
and  a  half.  I  took  samples  from  it  in  the  Hornet 
shaft.     The  samples  showed  upon  analysis  three  and 
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two-tenths  per  cent  copper,  that  is  taken  for  a  dis- 
tance of  six  feet,  that  would  be  across  the  stringer. 
I  examined  shaft  No.  9. 

Q.  Now,  if  that  shaft  had  been  sunk  to  a  depth  of 
from  ten  to  eighteen  feet  in  1895,  and  this  Hornet 
shaft  had  been  opened  up  as  to  disclose  the  stringer 
indicated  on  Complainant's  Exhibit  24,  and  you  had 
£tn  opportunity  to  prospect  the  ground  and  develop 
it,  which  one  of  those  shafts  would  you  have  gone  to 
work  in  ? 

A.  Well,  that  is  a  question  of  will.  But  from 
what  I  have  seen  in  the  Hornet  shaft,  I  would  have 
worked  there,  and  as  I  did  not  see  anything  at  the 
depth  of  eighteen  feet  in  shaft  No.  9,  owing  to  the 
fact  that  it  was  timbered,  I  cannot  enter  into  any 
comparison  at  all  as  to  which  was  the  better. 

The  WITNESS.— The  only  vein  in  shaft  No.  9  is 
in  the  cross-cut,  twenty-five  feet  below  the  surface. 
Assuming  that  there  was  not  any  other  vein  disclosed 
in  the  shaft,  nothing  there  but  a  hole  in  the  ground, 
and  I  had  a  fairly  good  grade  of  ore  in  another  shaft, 
naturally  I  would  select  the  shaft  in  which  there  was 
ore. 

Q.  And  if  you  knew  of  some  one  having  had  that 
opportunity,  and  that  person  had  selected  shaft  No. 
9,  the  one  in  which  there  was  no  vein,  you  assume  that 
this  stringer  was  not  uncovered  at  that  time, — 
wouldn't  you? 

A.  No,  not  necessarily  so,  because  there  is  other 
things  that  would  enter  in.  For  instance,  if  just 
assuming  these  conditions, — if  these  holes  were  on 
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two  claims,  and  the  time  of  the  year  was  such  that 
work  had  to  be  done  on  the  other  to  hold  it,  you  would 
not  be  blamed  for  passing  one  to  do  the  work  on  the 
other.  There  is  no  particular  reason  why  one  hole 
should  be  abandoned  and  the  other  worked,  for  the 
time  being,  but  ultimately  I  believe  there  would  pos- 
sibly be  a  reason. 

The  WITNESS.— When  I  was  out  on  this  ground 
on  January  1st,  I  went  out  to  the  end  of  this  cross- 
cut on  tunnel  31, — the  first  cross-cut  to  the  north. 
I  have  not  been  out  there  since.  I  could  not  say 
[266]  whether  the  cross-cut  has  been  since  driven 
beyond  that  vein  or  not.  I  know  Mr.  S.  V.  Kemper 
by  sight.  There  were  two  gentlemen  there  at  the 
time  I  was  taking  my  samples  from  this  stringer, 
shown  on  Complainant's  Exhibit  24,  and  as  I  got 
through  taking  the  sample  I  came  out  into  that  hole 
and  he, — ^when  I  was  taking  it, — he  came  in  and  said 
"Excuse  me;  could  I  get  in  this  hole?"  That  was 
the  gentleman,  Mr.  Kemper. 

(Subscribed  by  the  witness  and  sworn  to  before 
the  master.) 

I^Testimony  of  William  Mayger,  for  Defendants.] 
WILLIAM  MAYGER,  duly  called  and  sworn  as 
a  witness  on  behalf  of  the  defendants,  testified  as  fol- 
lows: 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— I  live  at  Helena,  Montana;  I 
have  lived  in  this  State  and  territory  since  1864.    My 
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practical  business  has  been  mining  all  of  this  time. 
I  am  at  present  manager  of  the  St.  Louis  Mining 
and  Milling  Company  of  Montana  at  Marysville. 
Prior  to  the  organization  of  that  company  I  oper- 
ated mines  there  myself.  After  the  operation  of  the 
company,  mining  operations  were  carried  on  under 
my  superintendence,  more  or  less  extensively  since 
1887.  In  1878  and  '9,  I  spent  a  year  or  two  over 
here  in  Butte,  was  interested  in  the  Centennial  Mill 
below  here,  and  afterwards  sold  out  my  interest  in 
the  mill  and  moved  back  to  Marysville  again.  Dur- 
ing the  year  or  two  that  I  was  here  I  interested  my- 
self in  the  mineral  conditions  of  this  county  only 
in  the  examination  of  the  different  mines  that  were 
opened  at  that  time.  I  had  some  interests  in  mines 
here  at  that  time,  but  I  let  them  all  go.  My  busi- 
ness and  experience  has  not  been  entirely  in  connec- 
tion with  quartz  mining.  I  commenced  quartz  min- 
ing about  1875.  Previous  to  that  I  was  placer  min- 
ing. 'Since  1875,  my  business  has  been  more  or  less 
with  quartz  mining. 

I  have  visited  this  ground  in  controversy  known 
as  the  Butte  and  Boston  placer.  Mr.  Mason  was 
with  me  and  showed  me  the  various  shafts  and  levels 
and  tunnels  up  there,  but  I  did  not  go  into  all  of 
them.  I  went  into  some  of  them.  Some  of  them 
were  so  filled  with  snow  and  they  had  no  means  of 
access  and  I  did  not  go  into  them. 

[267]  Q.  In  the  progress  of  this  trial  thus  far,  we 
have  been  referring  to  two  leads  upon  this  ground 
One  is  known  as  the  north  lead  and  the  other  as  the 
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more  southerly  lead,  did  you  make  any  examination 

of  any  openings  upon  any  one  of  them? 

A.  Most  of  my  examinations  were  made  on  what 
they  call  the  north  lead.  I  was  through  the  south 
lead.  My  chief  examination  was  conducted  on  the 
north  lead  and  openings. 

The  WITNESS.— I  saw  some  of  the  shafts  were 
staked  and  marked  as  to  the  names,  but  I  did  not  pay 
any  attention  to  these,  because  I  had  these  all  on  the 
map,  and  Mr.  Mason  would  tell  me  as  I  came  to  a 
shaft  what  it  was.  I  was  in  shaft  No.  1,  and  in  shaft 
No.  2.  From  these  we  passed  to  shaft  No.  3 ;  it  was 
full  of  snow ;  the  dump  I  saw  there  was  more  or  less 
quartz  material,  that  is  fissure  material.  We  also 
went  into  what  they  call  timnel  3i,  and  the  Vesuvius 
shaft,  and  through  the  various  cross-cuts  on  the 
bottom. 

Shaft  number  1  is  cut  by  a  number  of  stratas  of 
quartz,  going  down  almost  vertically.  Undoubtedly 
they  were  quartz  and  more  or  less  mineral  stain.  I 
did  not  see  much  copper  about  them  but  I  did  see  iron 
stain  about  them.  I  have  samples  of  them  that  I 
took.  Their  appearance  was  such,  and  the  manner 
in  which  they  existed  was  such  that  a  reasonable  min- 
ing man,  in  the  exercise  of  ordinary  judgment,  would 
be  justified  in  locating  the  ground  by  reason  of  the 
exposure  there.  If  I  had  sunk  the  shaft,  I  should 
have  sunk  it  deeper.  This  (exhibiting  sample)  is 
quartz  that  I  found  in  the  shaft.  It  w^as  in  place ;  I 
dug  it  out  myself,  both  at  the  east  and  west  side  of 
the  shaft.     I  can  tell  that  it  is  mineralized  without 
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an  assay  only  so  far  as  I  can  see  tlie  iron  indication 
In  it ;  as  to  any  other  minerals,  I  could  not  say.  As  it 
lay  there  in  the  shaft,  I  could  not  tell  whether  or  not 
there  was  any  wall.  Each  of  those  different  stratas 
of  quartz  had  sides  to  them,  but  you  could  not  tell 
whether  it  was  a  wall  of  the  fissure  or  not.  The  sides 
I  speak  of  differed  in  appearance  from  these  samples 
I  have  here.  The  indications  on  the  sample  there  are 
as  to  what  they  are  on  either  side.  I  could  tell  the 
strike;  it  was  comparatively  east  and  west.  I  had 
no  compass  with  me  at  the  time,  and  I  take  the  posi- 
tion of  the  shaft  and  their  course  from  the  map.  All 
I  could  do  was  to  take  [268]  the  course  of  the 
shaft  as  laid  down  on  the  map.  In  speaking  of  east 
and  west  I  do  not  speak  of  it  as  due  east  or  due  west, 
just  easterly  and  westerly. 

(The  samples  referred  to  by  the  witness  offered 
and  received  in  evidence,  and  marked  Defendant's 
Exhibit  56.) 

After  leaving  the  shaft,  we  then  went  to  shaft  No. 
2;  it  was  a  shaft  similar  to  shaft  No.  1,  about  the  same 
depth,  and  probably  twenty-five  feet  farther  east; 
the  same  indications  were  in  that  shaft  as  in  No.  1. 
The  strike  of  the  lead  was  apparently  the  same.  I 
have  some  samples  that  I  took  out  of  that  shaft  (pro- 
ducing samples)  showing  the  quartz  and  mineral 
stain,  this  material  came  from  a  quartz  strata  going 
down;  that  is  quartz.  Without  making  any  assay 
test  I  could  tell  that  it  contains  iron,  that  shows  for 
itself.  The  disclosure  there  as  to  a  lead  is  of  such  a 
character  that  I  as  a  reasonable  mining  man  would 
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be  justified  in  locating  the  gromid.  and  prospecting  it. 

(iSamples  offered  in  evidence,  received  and  marked 
Defendants'  Exhibit  57.) 

I  should  judge  that  this  material  is  exposed  for 
almost  the  width  of  the  shaft ;  almost  the  width  of  the 
shaft  was  cut  by  these  vertical  stratas  of  quartz. 
They  all  belong  to  the  one  source.  I  did  not  notice 
any  walls,  true  or  false,  except  the  sides  of  the  stratas, 
and  I  do  not  think  you  could  call  those  walls  at  all. 
The  sides  of  the  stratas  would  be  compared  with  the 
stuff  I  have  here.    It  would  be  granite. 

Q.  What  do  you  say  as  to  whether  or  not  the  line 
of  cleavage  between  this  material  that  is  here  and  the 
granite  was  clearly  defined  and  visible  ? 

A.  Well,  as  much  so  as  a  small  seam  of  quartz  of 
that  size  could  be.  It  don't  show  the  movement  that 
you  see  sometimes  in  the  fissure  vein. 

I  am  not  a  geologist,  but  a  practical  miner,  mining 
as  many  years  as  I  have,  I  have  studied  rocks  more  or 
less.  From  a  practical  miner's  standpoint,  as  a 
miner  looks  at  it,  a  vein  is  anjrthing  that  might  fill  a 
fissure,  whether  it  be  the  walls  or  country  rock,  or 
what  not.  If  it  fills  between  those  walls  of  the  origi- 
nal [269]  fissure  as  it  was  formed,  and  anything 
between  those  walls  would  be  called  a  vein.  It  would 
make  no  difference  whether  it  had  any  mineral  or  not, 
because  veins  do  not  always  carry  minerals  in  all 
places ;  that  is  sometimes  you  would  strike  a  vein  that 
would  be  mineralized  in  one  portion  of  it  and  not  in 
another,  but  it  is  in  that  zone  that  the  miner  expects 
to  find  mineral.     In  any  case  where  you  have  a  fissure 
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and  this  vein  filling,  even  though  you  have  not  the 
mineral  at  that  particular  point,  you  are  certainly 
likely  to  encounter  it  somewhere  else. 

We  went  to  tunnel  31  after  leaving  shaft  No.  2.  I 
saw  strong  evidence  in  the  back  end  of  that  tunnel  of 
a  fissure, — no  question  of  it, — passing  through  the 
end  of  the  tunnel.  I  went  into  the  cross-cut  running 
to  the  north  from  the  tunnel.  From  the  beginning 
of  the  cross-cut  into  within  about  ten  or  twelve  feet 
of  the  end  it  shows  granite  with  more  or  less  copper 
stain  here  and  there,  in  different  places,  and  about 
ten  or  twelve  feet  from  the  end  there  is  a  strong  vein 
of  copper  stained  ore,  what  I  should  call  commercial 
ore,  on  the  west  side, — or  on  the  east  side  of  that  body, 
— or  east  side  of  the  cross-cut.  The  ore  is  disclosed. 
It  shows  itself  about  eighteen  inches  in  width.  On 
the  other  side,  the  southwest  side,  it  is  somewhat 
smaller,  probably  a  foot.  The  passing  to  the  end  of 
the  cross-cut, — the  cross-cut  had  been  extended  to 
where  the  face  seemed  to  be  entirely  in  granite, — and 
about  a  foot  before  reaching  the  face  was  another 
strong  vein  of  mineral,  and  I  got  samples  from  both 
of  these  places.  The  face  of  the  tunnel,  that  is  the 
end  of  the  tunnel,  seems  to  have  passed  through  and 
beyond  a  fissure  that  the  tunnel  crosses ;  and  just  be- 
fore reaching  the  end,  there  is  a  wall  line  that  shows 
a  great  deal  of  movement,  and  on  that  wall  line  there 
is  more  or  less  of  the  copper  ore.  That  would  be  on 
the  left-hand  side  of  the  tunnel  as  you  go  in ;  that  is, 
it  would  be  the  northwest  side  of  the  tunnel.  With 
reference  to  the  fault  and  movement  I  spoke  of  there, 
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when  that  fissure  was  formed,  it  was  a  fault,  or  course, 
because  it  displaced  the  country.  That  is  what  I 
mean  by  a  fault.  Where  it  is  mineralized  you  call  it 
a  fissure  vein.  When  it  is  unmineralized,  you  call  it 
generally  just  simply  a  [270]  fault.  And  in 
speaking  of  just  on  the  end  of  the  tunnel,  I  should 
call  it  a  mineral  vein.  There  is  fault,  however,  be- 
fore you  reach  that  point,  and  that  has  displaced  the 
former  fissure,  and  to  some  extent,  but  how  much  I 
could  not  say.  This  fault  that  I  speak  of  which 
affected  the  fissure  on  its  strike,  runs  northwest  and 
southeast;  it  is  the  one  that  is  marked  here, — I  pre- 
sume this  is  where  it  is  marked, — referring  to  the 
blue  line  on  Complainant's  Exhibit  17.  I  cannot  tell 
that  map  as  well  as  I  can  tell  the  one  I  had  with  me 
at  the  time.  Referring  to  Defendant's  E'xhibit  1, 
and  this  tunnel  31,  just  about  on  this  line  (indicating 
on  map)  where  the  fault  crosses;  the  large  red  line 
is  the  course  of  that  fault  as  near  as  I  can  place  it. 
I  said  I  got  samples  from  those  two  veins  in  the  cross- 
cut. (Witness  produces  samples.)  This  sample 
was  taken  from  the  first  body  of  ore  that  I  spoke 
about  that  we  encountered  going  in  from  the  mouth 
of  the  cross-cut;  it  is  about  ten  or  twelve  feet  back 
from  the  end  of  the  cross-cut.  I  would  not  be  able 
to  tell  what  it  is  without  an  analysis,  because  there 
are  about  forty  kinds  of  copper  ore,  and  one  cannot 
say  just  what  kind  it  is  without  analysis.  I  should 
call  the  vein  stone  itself  a  quartz.  I  would  say  it  is 
mineralized  with  copper.  (Offered  and  received  in 
evidence  and  marked  Defendants'  Exhibit  58.) 
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I  obtained  the  other  sample  I  have  here  in  the  cross- 
cut about  one  foot  from  the  face  of  the  tunnel,  where 
this  lead  or  vein  crosses  through  there.  It  seems  to 
be  the  other  side  of  the  fissure.  The  body  of  material 
is  about  twelve  inches  wide  there ;  it  contains  copper. 
(Sample  offered  and  received  in  evidence,  and 
marked  Defendants '  Exhibit  50) .  I  would  designate 
the  rock  itself  as  ore. 

I  said  there  were  two  deposits  of  ore  in  that  cross- 
cut, two  streaks  of  ore;  these  two  streaks  of  ore  are 
apart  from  each  other  about  ten  feet.  I  noticed  the 
character  of  material  between  those  two  streaks  and 
think  it  was  mineralized,  and  in  my  opinion  had  the 
appearance  of  fissure  filling,  that  is,  it  was  within  a 
fissure.  Taking  those  two  streaks  by  themselves,  un- 
less this  granite  that  showed  itself  on  the  face  of  this 
cross-cut  might  be  called  a  wall — and  with  the  amount 
of  work  done  there  I  could  not  say  positively 
[271]  whether  it  was  or  not — I  could  not  say  there 
were  walls.  I  think  those  two  streaks,  with  the  ma- 
terial intervening,  are  within  one  fissure  and  consti- 
tute the  filling  of  the  fissure,  but  the  fissure  may 
extend  beyond  that. 

Q.  Did  you  notice  in  the  examination  that  you 
made  there,  or  were  the  workings  of  such  a  character 
as  to  disclose,  whether  or  not  the  fissure's  walls  are 
within  sight? 

A.  Only  in  the  back  end  of  the  level,  and,  I  think 
these  depositions  of  mineral  in  the  cross-cuts  belong 
to  the  same  vein  that  discloses  the  wall  in  the  back 
end  of  the  main  tunnel. 
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The  WITNE'SiS'.— The  wall  I  .saw  back  there  would 
be  the  hanging-wall,  if  I  remember  right.  I  never 
took  special  notice  of  that;  I  think  it  pitches  away 
from  the  tunnel ;  that  would  make  it  the  hanging-wall. 
My  impression  was  it  was  dipping  to  the  north,  but 
I  would  not  be  positive  about  that.  The  wall  I  con- 
sider the  wall  was  right  at  this  pencil  mark,  through 
here  (indicating  on  map)';  that  seems  to  be  about  the 
location  of  it.  The  tunnel  has  passed  through  it  and 
gone  into  apparently  granite.  This  little  gough  here 
shows  the  vein  also,  and  the  back  in  this  cross-cut  to 
the  south.  That  is  referring  to  the  cross-cut  running 
to  the  south.  There  is  also  another  wall  which  seems 
to  be  parallel  to  the  wall  which  is  in  the  main  level. 
That  other  wall,  if  it  has  any  relation  to  this  fissure, 
would  possibly  be  the  foot  side  of  the  fissure. 

We  went  down  into  the  Vesuvius  shaft  and  through 
the  levels  and  cross-cuts  from  the  bottom  of  that 
shaft.  I  think  I  saw  the  evidence  of  a  fissure  pass- 
ing through  one  of  the  cross-cuts  of  that  level.  I 
have  a  sample  here  that  I  took  from  that.  (Witness 
produces  sample.)  I  do  not  remember  exactly,  but 
I  think  this  is  from  two  places,  at  one  point  north  of 
the  shaft  and  the  other  point  south  of  the  shaft. 
This  material  would  indicate  a  vein;  I  would  call  it 
quartz,  principally,  carrying  copper.  The  body  in 
which  it  was  existed  there  in  place ;  we  dug  it  out  our- 
selves from  the  solid  formation.  This  was  bounded 
by  other  rock,  by  granite.  I  would  not  call  them 
walls  by  any  means.  They  are  waBs  to  this  strata, 
and  differing  in  appearance  from  that,  yes,  sir.     I 
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can  only  tell  the  strike  by  the  way  the  level  runs.  I 
can  give  you  that  course.  That  would  be  running 
northeasterly  [272]  and  southwesterly,  and  in  the 
north  side  of  the  shaft  would  be  more  east  than 
northerly. 

(Exhibit  effered  in  evidence  and  marked  Defend- 
ants' Exhibit  60.) 

Q.  Now,  then,  what  do  you  say,  Mr.  Mayger,  as  to 
whether  or  not  you  could  establish  any  connection  as 
to  the  leads  being  one  and  the  same  lead,  or  being 
different  leads,  that  you  encounter  in  shaft  1  and  2, 
in  the  tunnel  and  in  the  Vesuvius  discovery? 

A.  Well,  I  think  that  what  we  discovered  in  shaft 
No.  1,  and  the  vein  that  was  disclosed  in  the  tunnel, 
possibly  is  the  same  vein.  Whether  that  is  the  same 
as  what  is  in  the  Vesuvius  shaft,  or  not,  I  would  not 
attempt  to  say,  because  the  workings  did  not  show 
enough  to  judge.  Assuming  that  the  lead  of  the  vein 
that  exists  in  the  shafts  1  and  2  and  in  the  tunnel, 
continues  easterly,  pursuing  the  strike  that  it  did 
pursue  in  its  movements  between  the  points  indi- 
cated, it  would  go  in  the  direction  of  the  Vesuvius. 
It  might  possibly  be  a  little  further  north,  judging 
from  the  surveys.  But  my  judgment  is  that  the  lead 
that  you  find  in  the  two  shafts  and  in  the  tunnel  are 
one  and  the  same,  and  that  is  a  fissure  vein  without 
any  question. 

I  also  examined  the  Hornet  lead,  but  did  not  take 
any  sample.  I  went  through  what  is  called  the  south 
vein,  but  simply  went  through  it  and  looked  at  the 
various  levels  that  we  could  get  into  there.    There  is 
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quite  a  lot  of  ore  disclosed  in  different  places.  The 
main  level  that  we  went  through,  connected  with  the 
shaft  there,  in  my  opinion  is  outside  of  the  vein. 
The  vein  is  further  east  and  they  have  used  the  side 
of  the  vein  as  being  the  side  of  the  level, — the  wall  of 
the  level, — especially  in  the  back  end.  I  did  not  get 
any  samples  because  I  was  only  in  there  the  first  day 
I  was  out  there,  and  the  second  day  I  did  not  have 
time  to  reach  it.  My  principal  investigation  was  con- 
fined to  the  northerly  lead,  so  called,  as  far  as  sam- 
ples were  concerned,  but  there  was  any  quantity  of 
ore  in  the  other  place  that  samples  could  be  obtained 
from. 

Q.  Well,  now,  you  went  down  in  the  Hornet  dis- 
covery shaft,  didn't  you,  or  did  you  know  it  by  that 
name  f  It  is  the  shaft  that  you  encounter  when  you 
go  from  the  tunnel  in  a  southerly  direction 
[273]     to  that  cross-cut? 

A.  Can  you  tell  me  on  the  map  here  ? 

■Q.  Well,  now  (indicating  on  map),  here  is  the  tun- 
nel going  in  here  and  there  is  that  Mullins  tunnel, 
that  is  down  two  hundred  feet,  and  before  you  go  out 
on  the  Mullins  tunnel,  there  is  the  shaft  known  as 
the  Hornet  discovery. 

A.  We  went  into  this  tunnel  to  the  end  and  then 
came  back  and  crossed  it,  but  apparently  another 
tunnel  that  came  to  about  the  surface,  to  where  you 
could  .see  daylight  any  way,  and  then  we  went  down 
a  third  raise  there, — a  winze, — to  back  under  where 
we  were  above  and  down  below  there.  Coming  back 
from  that  lower  place,   there   is   considerable   ore 
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within  the  foot, — that  shows  considerable  ore  in  the 

floor. 

The  WITNESS.— We  crossed  the  Mullins  shaft 
and  went  to  the  face,  the  face  of  that  level, — the  vein 
itself  is  further  south, — ^the  level  would  indicate  that 
it  is  right  on  the  vein  instead  of  through  it.  I  think 
the  vein  is  disclosed  in  the  tunnel,  but  not  in  the  face 
of  the  tunnel ;  it  is  to  the  south.  There  is  undoubt- 
edly commercial  ore  in  the  excavation  that  exists 
there ;  it  is  uncovered  and  I  would  say  it  is  a  true  fis- 
sure vein ;  I  do  not  think  there  is  any  question  about 
it.  As  to  the  northerly  vein  in  the  openings  where 
it  is  disclosed  there,  I  do  not  think  there  is  any  ques- 
tion about  that  being  a  fissure  as  disclosed  in  the  end 
of  the  tunnel. 

Cross-examination. 
(By  Judge  BOUEQUIN.) 

The  WITNESS. — I  was  living  in  Butte  during  a 
portion  of  1879.  I  did  not  run  the  old  Centennial 
Mill.  I  bought  my  interest  in  the  mill  from  John 
Howe,  and  started  in  to  fix  it  up,  and  when  it  was 
about  completed  I  sold  my  interest  to  Mr.  Rainsf  ord. 
I  did  not  do  any  actual  mining  in  Silver  Bow  County. 
I  had  been  following  quartz  mining  in  Montana  be- 
fore I  came  to  Butte,  around  Marysville,  where  I 
have  been  practically  ever  since  in  mining,  excepting 
trips  in  various  sections  of  the  country,  from  Canada 
to  Utah  and  Colorado.  I  went  up  to  Canada  to  de- 
velop a  mine.  Alberta.  I  was  up  there  pretty  nearly 
two  years  off  and  on.  I  was  running  that  property 
at  the  same  mine  and  also  running  the  property  at 


360  Louis  Mason  et  al.  vs. 

(Testimony  of  William  Mayger.) 
Marysville.  In  [274]  Alberta  I  was  mining  for 
copper  ore.  I  had  no  interest  in  it  more  than  a 
contract.  The  formation  there  is  limestone.  I  have 
not  had  any  other  experience  in  mining  for  copper. 
Most  of  my  mining  has  been  for  gold  and  silver. 
The  country  where  I  was  mining  in  Alberta  was  alto- 
gether different  from  the  Butte  district;  it  was  dol- 
mite  and  limestone.  And  at  Marysville  I  have  been 
engaged  practically  wholly  in  gold  quartz  mining.  I 
am  operating  the  St.  Louis  Mining  Company's  prop- 
erty there  at  the  present  time.  We  treat  some  of  our 
ores  there  and  some  of  them  we  ship.  I  do  not  re- 
member the  names  of  the  mines  I  had  interests  in  in 
Butte  in  1878  and  1879;  that  was  a  long  time  ago. 
They  were  on  the  Butte  Hill ;  I  got  an  interest  from 
John  Howe  at  the  time  they  were  unpatented.  I 
think  one  of  them  was  just  beyond  the  Mountain 
Chief,  and  the  other  one  was  down  here,  between  here 
and  the  location  of  the  Centennial  Mill.  There  was 
a  nimiber  of  manganese  mines  around  here  at  that 
time  that  nobody  wanted.  At  the  time  I  was  here, 
nobody  around  here  was  mining  copper.  It  was 
more  for  silver.  I  abandoned  them  and  let  them  go. 
When  I  moved  to  Marysville,  I  paid  no  more  atten- 
tion to  them.  Of  course,  being  unpatented,  I  pre- 
sume they  had  been  located  by  somebody  else.  I  am 
not  a  graduate  from  any  school  of  engineering  or 
geology.  I  have  applied  what  theoretical  knowledge 
I  could  gain  to  the  practical  knowledge  I  obtained  by 
mining  itself. 
As  a  miner,  my  description  of  a  vein  is  anything 
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between  two  walls  of  a  fissure.  Now,  of  course,  we 
have  more  than  one  kind  of  veins  which  geologists 
will  tell  you  sometimes  are  gash  veins,  and  contact 
veins,  and  all  that  sort  of  thing,  and  the  description 
w^ould  probably  be  different  in  each  one,  but  when  I 
speak  of  a  fissure  vein  I  always  take  it  to  be  anything 
between  the  walls  of  the  fissure,  and  a  contract  vein 
would  be  anything  in  the  contact. 

Q.  You  say  there  would  be  no  mineral  necessary 
to  make  it  a  vein,  so  long  as  there  was  a  fissure  with 
filling  in  it  ? 

A,  Yes,  sir.  You  want  mineral  in  some  portion 
of  the  vein.  The  mineral  portion  of  the  vein  does 
not  extend  from  one  portion  to  the  other.  The  min- 
eral comes  up  in  shoots,  forms  of  shoots,  and  ores 
have  been  deposited  from  below  by  the  thermal 
waters  and  gases  coming  [275]  up  through  the 
fissures.  It  might  be  absolutely  barren  in  places. 
You  would  find  country  rock  between  the  walls,  just 
as  pure  country  rock  as  you  will  find  in  the  country 
on  either  side, — that  is,  unchanged,  and  therefore 
would  not  have  the  mineral  in  it.  There  would  be 
places  so  compact  that  the  thermal  waters  and  vapors 
could  not  come  through  it,  and  that  portion  of  your 
vein  or  fissure  would  be  unmineralized,  and  the  other 
portion  would  be  mineralized.  I  would  call  it  a  part 
of  the  same  vein ;  all  the  same  fissure.  My  definition 
is  anything  that  would  fill  a  fissure,  whether  country 
rock  or  not.  That  would  not  answer  just  as  well  for 
a  description  of  a  dyke.  A  dyke  would  be  altogether 
different  from  the  fissure,  because  a  dyke  is  an  intru- 
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sive  rock,  A  dyke  is  formed  through  the  fissure,  by 
being  forced  there  by  pressure  in  its  molten  state, 
and  thereby  makes  a  dyke.  A  fissure  is  not  formed 
in  the  same  way  at  all.  A  fissure  is  a  crack  in  the 
earth.  The  material  of  a  dyke  is  erupted  and  in  a 
molten  state  and  fills  that  fissure  just  the  same  as  it 
would  go  into  a  mold.  Then  it  becomes  a  dyke.  It 
has  two  walls.  The  filling  might  be  anything.  It 
might  carry  mineral.  I  would  call  country  rock  the 
walls  of  the  particular  fissure  as  exposed  on  the 
surface.  It  might  be  granite  in  one  instance  and 
slate  in  another.  In  order  to  justify  location,  a  vein 
must  contain  mineral, 

Q.  That  is  to  say,  if  where  you  found  this  vein 
which  bore  a  trace  of  copper  or  iron  or  silver  or  gold, 
it  would  justify  location. 

A.  Well,  leave  iron  out  and  I  will  say  yes,  because 
iron  forms  in  beds  and  is  altogether  different. 

The  WITNESS.— I  was  out  to  this  ground  on  the 
2nd  and  3rd  of  this  month.  I  first  entered  shaft  No. 
1.  I  saw  what  I  call  stratas  of  quartz  on  both  sides 
of  that  shaft;  that  is,  the  east  and  west  ends,  reaching 
from  the  timbers  down.  It  was  about  the  height  of  a 
man 's  head  from  the  bottom,  five  or  six  feet.  I  would 
not  be  positive  how  many  of  those  stratas  I  saw,  but 
I  think  several.  They  were  from  possibly  an  inch 
and  a  half  to  two  or  three  inches  wide.  They  were 
so  near  vertical  that  I  did  not  pay  any  attention  to 
the  dip,  but  I  think  there  was  a  dip  to  the  north;  that 
is  my  recollection,  that  there  was  a  small  dip  to  the 
north,  probably  going  [276]  down  like, — eighty  or 
eighty-five  degrees.   I  think  I  saw  three  or  four  stratas 
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ranging  from  an  inch  up  to  two  or  three  inches. 
There  might  be  some  smaller  than  an  inch.  I  was 
looking  at  the  full  width  of  the  shaft,  which  was  four 
or  five  feet.  I  do  not  know  how  many  there  were,  or 
what  distance  they  were  apart, — whether  they  were 
an  inch  apart  or  a  foot  apart.  The  country  rock  was 
granite.  I  do  not  know  what  you  call  aplite;  I  do 
not  know  any  rock  called  aplite.  I  know  I  would  be 
able  to  distinguish  aplite  from  quartz.  Aplite,  as  I 
understand  the  word,  is  changed  granite.  I  know 
the  difference  between  granite  and  quartz.  I  know 
the  make-up  and  composition  of  quartz ;  it  is  princi- 
pally silicon.  I  know  what  is  called  aplite  is  changed 
granite,  and  I  know  the  composition  of  granite. 
Granite  is  hornblende,  feldspar  and  mica.  In  some 
instances  hornblende  or  feldspar  may  be  changed  to 
other  matter  such  as  quartz. 

Calling  my  attention  to  Complainant's  Exhibit  21, 
I  should  call  that  principally  silica;  it  might  be 
quartzite.  As  I  say,  I  don't  know  what  you  call  ap- 
lite. The  name  is  not  familiar  with  me,  except  it  is 
always  laid  down  in  the  books  as  being  a  changed 
granite.  There  certainly  is  no  portion  of  granite  in 
that  rock.  There  is  silica  in  it.  There  is  silica  in 
granite  in  the  nature  of  quartz,  but  not  in  that. 
There  is  feldspar  in  granite.  I  do  not  see  any  feld- 
&;par  in  Exhibit  21.  I  could  tell  it  if  it  was  there.  I 
do  not  know  that  is  aplite;  I  do  not  know  the  defini- 
tion of  aplite  as  you  term  it.  Taking  our  own  ex- 
hibit 56,  from  shaft  No.  1,  the  smaller  of  the  two 
large  pieces,  I  would  not  call  that  aplite;  I  call  this 
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quartz,  because  the  formation  of  it  is  silica.     That  is 

the  principal  reason  I  have  for  calling  it  quartz, 

Q.  Well,  would  you  take  any  rock,  the  formation 
of  which  was  principally  silica,  and  call  that  quartz? 

A.  Not  unless  it  was  carrying  mineral.    It  might 
be  quartzite. 

The  WITNESS. — ^This  small  piece  shown  me  from 
Defendants'  Exhibit  56  has  got  iron  in  it;  I  classify 
it  as  quartz  from  the  fact  that  it  is  a  silicious  rock. 
Taking  the  larger  piece  brought  from  shaft  No.  1, 
Defendants'  Exhibit  56,  that  is  not  what  is  termed 
granite  stained  with  iron.  There  are  some  indica- 
tions of  granite  [277]  with  it,  but  it  is  principally 
quartz.  It  is  a  silicious  rock  with  iron,  iron  stain 
through  it.  There  is  manganese  on  there.  There  is  not 
a  large  amount  of  silica  in  granite.  There  is  quartz 
in  granite.  Sometimes  the  feldspar  is  replaced  with 
quartz.  The  true  granite  is  feldspar,  mica  and  horn- 
blende. Now,  jon  can  replace  one  or  the  other, — ^by 
leaving  out  one,  you  can  either  use  more  hornblende 
in  a  piece  of  granite  and  it  changes  the  nature  of  the 
granite.  It  is  not  what  I  call  true  granite  where  it 
is  quartz  granite,  because  the  granite  should  have 
the  feldspar  instead  of  the  quartz.  The  true  gran- 
ite contains  no  quartz.  At  the  same  time,  one  piece 
of  rock  may  have  the  granite  and  still  contain  quartz. 
I  said  the  true  granite  was  composed  of  feldspar, 
mica  and  hornblende.  The  silica  in  granite  would 
be  the  quartz  if  there  was  any  in  it. 

Those  stratas  I  saw  in  shaft  No.  1  would  justify 
location,  for  the  reason  that  they  are  in  granite,  and 
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because  oftentimes  in  a  granite  formation,  tlie  fis- 
sure would  not  come  to  the  surface,  excepting  in 
stratas  up  through  the  granite,  and  by  following 
those  stratas  down  they  will  unite  and  form  one 
fissure,  and  that  is  why  I  would  say  any  stratas  com- 
ing up  out  of  the  granite  in  a  section  like  this,  I 
should  say  by  going  down  in  it  I  would  find  those 
united  in  one  paying  vein,  I  do  not  know  anything 
about  the  ground  out  there,  except  from  the  exam- 
ination I  made.  I  might  locate  such  stratas  in  the 
section  around  Butte.  I  might  and  I  might  not  lo- 
cate them  because  of  what  I  saw  in  shaft  No.  1. 
That  would  depend  on  circumstances.  When  I  say 
those  stratas  were  in  place,  I  mean  that  they  were 
surrounded  by  the  country  rock  and  unmoved.  You 
could  not  tell  from  the  development  on  them  whether 
they  were  separate  and  distinct  veins  which  might 
or  might  not  unite  in  depth,  but  when  you  speak  of 
lock  in  place,  you  speak  of  rock  that  has  not  been 
moved  by  man.  I  think  the  strike  of  those  stratas 
in  shaft  No.  1  was  east  and  west,  easterly  and  west- 
erly. I  do  not  know  the  exact  points  of  the  compass. 
From  there  I  went  to  shaft  No.  2.  I  found  the 
same  character  of  material  in  that  shaft  as  in  No.  1. 

I  found  stratas  of  quartz  going  down.  Those  stratas 
were  exposed  on  both  sides  of  the  shaft.  Both 
shafts  were  timbered  down  to  about  the  height  of  a 
man's  head.     The     [278]     only  portion  of  shaft  No. 

I I  could  see  was  below  the  timbers.  There  was  some 
snow  in  the  drift  and  snow  all  over  the  dump.  The 
stratas  I  saw  in  shaft  No.  2  appeared  about  the 
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height  of  my  head.  I  will  say  there  were  three  any- 
how. They  were  from  one  side  of  the  shaft  to  the 
other.  I  will  not  say  they  were  out  to  both  sides, 
but  in  the  face  of  that  shaft  from  one  side  to  the 
other,  there  were  three  stratas  going  down.  I  think 
the  sample  I  brought  down  from  shaft  No.  2  indi- 
cates their  width;  I  should  say  an  inch  wide;  or  an 
inch  and  a  half.  That  sample.  Exhibit  57  is  also 
quartz.  Defendants'  Exhibit  57  is  not  aplite  to  my 
knowledge.  I  do  not  know  anything  about  aplite. 
I  have  repeatedly  stated  that  I  do  not  know  what 
you  term  aplite.  Now,  not  knowing  that,  and  I 
know  nothing  about  the  aplite  of  the  geologist, — I 
have  looked  through  Dana  to  find  out  about  aplite 
and  I  cannot  see  that  he  ever  notes  it. 

I  did  not  see  any  other  indications  of  lead  in  shaft 
No.  2,  within  these  stratas  I  call  quartz,  which  ap- 
pear in  the  sides  of  the  shaft  as  high  as  my  head.  I 
did  not  notice  the  dip;  I  presume  they  were  nearly 
vertical.  I  rather  think  they  have  an  inclination 
to  the  north.  I  would  not  be  positive  of  it.  The 
strike  was  in  an  easterly  and  westerly  direction. 
These  several  stratas  in  shaft  No.  2  were  separate 
and  distinct  from  each  other;  that  is,  there  was  gran- 
ite in  between  them.  In  my  judgment  they  would 
unite  below.  My  former  experience  would  tell  me 
that  they  would  unite  below.  Where  they  carry  the 
same  characteristics  as  these  do,  I  should  say  they 
would  unite  below;  I  have  found  it  so.  Sometimes 
they  pinch  out  and  disappear,  but  I  would  not  think 
so  in  this  case.     I  have  had  some  experience  in  gran- 
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ite,  and  oftentimes  you  will  find  little  gash  veins  go 
down  in  granite  and  pinch  out,  but  when  they  have 
been  lined  up  like  these  have,  my  former  knowledge 
tells  me  that  the  chances  are  those  would  go  on  down ; 
but  of  course  they  might  not.  I  saw  indications  of 
mineral  in  these  stratas  in  shaft  No.  2;  it  was  prin- 
cipally iron.  There  is  oxide  of  iron  there  and  man- 
ganese of  iron  there.  Between  these  stratas  the 
country  rock  is  granite,  and  on  the  outer  sides  of 
them  it  is  granite. 

From  there  I  went  to  tunnel  31;  Rabbit  tunnel  I 
believe  they  term  it.  [279]  What  I  saw  in  shaft 
No.  1,  shaft  No.  2,  in  the  north  cross-cut  from  tunnel 
31  and  the  end  of  tunnel  31  have  the  appearance  of 
being  one  and  the  same  vein. 

Q.  Is  there  any  resemblance  in  the  material  you 
found  in  shafts  1  and  2  to  the  material  you  found  in 
tunnel  31?        A.  Except  being  on  line  with  the  vein. 

The  WITNESS.— Tunnel  31,  after  I  left  the  cross- 
cut north,  did  not  seem  to  follow  the  vein.  It  crosses 
the  vein  at  the  last  end,  at  the  extreme  end,  and  runs 
into  the  vein.  This  cross-cut,  as  I  understand,  ex- 
tended more  than  is  represented  on  this  map;  and  it 
was  the  back  end  there  that  seemed  to  disclose  this 
ore.  The  vein  crossed  tunnel  31  from  one  side  to 
the  other.  It  crosses  a  few  degrees  toward  the 
north. 

Q.  Now,  Mr.  Mayger,  looking  at  Complainant's 
Exhibit  17,  assuming  as  we  say  it  does  that  it  cor- 
rectly sets  out  the  location  of  shaft  No.  1,  shaft  No. 
2,  the  north  cross-cut  of  tunnel  31,  and  the  end  of 
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tumiel  31,  state  what  you  would  reasonably  say  as 
to  whether  the  material  exposed  in  shafts  1  and  2  is 
a  part  of  the  same  vein  you  see  in  the  north  cross- 
cut? 

A.  Well,  I  will  take  this  map  (referring  to  De- 
fendants' Exhibit  1).  There  is  where  I  measured. 
I  am  running  a  line  right  through  shaft  1  and  2,  and 
the  end  of  tunnel  31. 

The  WITNESS. — Assuming  that  the  vein  in  the 
north  cross-cut  of  tunnel  31  is  extended  as  I  assume 
it  is,  it  would  come  within  that  line.  I  do  not  know 
how  many  feet  it  would  have  to  be  extended;  I  do 
not  know  what  this  map  measures.  What  I  saw  at 
the  end  of  tunnel  31,  I  would  say  was  the  wall.  It 
was  a  granite  face,  more  or  less  brecciated,  more  or 
less  solid,  and  I  could  not  tell  without  seeing  it  ex- 
tended further  whether  it  was  a  wall  or  not.  I  was 
speaking  about  the  cross-cut.  The  end  of  the  tun- 
nel 31  cuts  through  apparently  the  vein  and  discloses 
a  fissure  just  before  reaching  the  end.  That  fissure 
is  quartering  across  the  end  of  the  level  and  shows  a 
great  deal  of  slicken  slide, — a  great  deal  of  move- 
ment. 

Q.  Does  it  angle  across  as  shown  on  complainant's 

A.  I  would  sooner  testify  to  this  map,  Defendants' 
Exhibit  1.  I  do  not  know  anything  about  that  map, 
Complainant's  Exhibit  17. 

[280]  Q.  Mr.  Winchell  once  testified  in  a  law- 
suit on  the  opposite  side  from  you,  I  believe? 

A.  Yes,  sir,  and  I  understand  Mr.  Winchell  very 
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well.    His  map  may  be  all  right,  but  I  would  rather 

use  this  one. 

The  WITNESS.— I  do  not  see  the  line  showing 
that  fissure  on  my  map;  it  crosses  at  that  angle, 
about  east  and  west.  Yes,  sir,  I  do  say  that  is  a  fis- 
sure. It  is  granite  on  the  north  side  of  it.  The 
only  evidence  of  width  of  the  fissure  is  when  you 
come  back  and  go  in  the  cross-cut  to  the  south. 
There  is  a  wall  line  there,  or  a  slip,  which  probably 
indicates  the  other  side  of  this  fissure.  On  the  left- 
hand  side  of  the  tunnel,  it  doesn't  show  the  other 
side  of  the  fissure,  on  the  north.  That  is  not  a  fault; 
it  is  in  the  sense  that  every  vein  fissure  is  a  fault. 
A  vein  fissure  is  originally  a  fault  in  the  crust  of  the 
earth;  originally  it  was  a  fault  through  the  country 
rock,  the  crust  of  the  earth.  Then  it  became  filled 
with  mineral,  or  mineralized  ore  you  might  say,  or  it 
might  be  unmineralized,  and  then  it  becomes  a  fis- 
sure. It  is  originally  a  fault  through  the  country. 
I  do  not  recognize  any  difference  between  a  fault 
with  ore  in  it  and  a  fissure  with  ore  in  it.  That  is 
to  say,  in  my  opinion  all  veins  were  at  one  time 
faults  through  the  country.  I  see  evidence  of  move- 
ment in  this  fissure  in  the  end  of  tunnel  31.  I  could 
not  tell  how  it  threw  the  vein  there. 

Q.  You  could  not  tell  whether  the  vein  disclosed 
in  the  north  cross-cut  from  tunnel  31  and  the  north 
side  of  the  tunnel,  about  thirty  feet  farther  in,  had 
been  thrown  north  or  south  by  that  fissure? 

A.  No,  I  do  not  know.  I  could  not  tell  from  the 
developments  there  as  to  the  throw  of  the  fissure  at 
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all, — or  the  fault, — but  there  is  another  fault  at  a 
small  gouge  probably  fifteen  feet  before  reaching 
the  end  of  the  level.  There  is  a  fault  there.  It  ap- 
parently cuts  the  fissure  and  makes  a  fault  there  in 
the  fissure  itself,  but  I  could  not  tell  the  exact  dis- 
tance of  that  fault.  My  answer  to  that  is  entirely 
with  reference  to  the  end  of  the  tunnel;  and  my  an- 
swer to  your  question  now  is  that  nothing  in  the 
cross-cut  designates  anything  about  the  throw. 

[281]  The  WITNESS.— The  cross-cut  cuts  the 
fissure,  and  in  cutting  the  fissure  there  is  nothing  to 
disclose  any  throw  at  all.  There  is  nothing  where 
I  saw  the  fissure  at  the  end  of  the  tunnel  to  show 
which  way  the  vein  has  been  thrown.  The  course  of 
the  vein  as  shown  in  the  cross-cut  north  from  tunnel 
31,  and  as  shown  in  the  northerly  end  of  the  tunnel 
thirty  feet  farther  in,  between  those  two  points  is 
a  little  north  of  east.  This  that  I  say  is  a  vein  in 
the  tunnel  did  run  a  trifle  north  of  east.  From  the 
development  I  could  not  tell  you  what  course  the 
vein  would  take  from  where  it  crosses  from  the  north 
cross-cut  from  tunnel  31,  to  appear  in  shafts  1  and  2. 
I  saw  the  development  in  shafts  1  and  2,  and  the  dis- 
closures in  31,  and  the  vein  material  in  31  looked 
pretty  good;  and  from  that  it  is  my  opinion  that  the 
material  I  saw  in  shafts  1  and  2  would  justify  loca- 
tion as  quartz  claims.  I  made  up  my  mind  as  to  that 
from  what  I  saw  in  shafts  1  and  2,  and  before  I  saw 
the  tunnel  at  all.  I  had  already  concluded  that  it 
would  justify  location.  There  is  iron  in  those 
stringers  in  1  and  2.     There  may  be  other  minerals 
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there,  but  I  do  not  know.  It  would  not  look  to  me 
as  though  it  carried  anything  of  especial  value  be- 
sides iron.  I  went  in  the  southerly  cross-cut  from 
the  end  of  tunnel  31.  Back  in  there,  five  or  six  feet 
from  the  face  of  that  cross-cut,  there  is  disclosed  a 
crossing  of  a  vein  or  slip,  which  crosses  the  cross- 
cut, practically  square  across,  with  the  same  dip  as 
the  vein  in  the  end  of  the  tunnel. 

Speaking  of  the  vein  in  the  end  of  the  tunnel,  I 
mean  the  fissure.  There  is  more  or  less  granite  on 
both  sides  of  the  tunnel.  I  said  the  slip  in  the  south- 
erly cross-cut  and  that  in  the  end  of  the  tunnel  31 
had  practically  the  same  dip;  apparently  so;  I  did 
not  measure  either  of  them.  The  strike  also  was  ap- 
parently the  same,  and  I  considered  that  the  indica- 
tions were  that  that  was  onip  side  of  the  fissure.  I 
do  not  think  the  slip  I  saw  in  the  southerly  cross-cut 
crosses  it  about  squarely.  I  had  no  instruments  with 
me. 

Q.  What  was  the  material  in  that  southerly  cross- 
cut, on  both  sides  of  the  vein  or  slip  that  you  saw 
there? 

A.  Well,  there  was  a  south  streak,  carrying  more 
or  less  mineral,  but  it  was  not  very  wide,  a  few 
inches  wide. 

[282]  The  WITNESS.— There  were  two  sides  to 
the  south  streak.  I  don't  know  whether  you  would 
call  them  walls.  I  said  what  I  saw  there  was  a  seam, 
not  a  slip.  On  the  south  side  it  was  granite,  and  on 
the  north  side  more  or  less  granite,  and  beyond  it, 


372  Louis  Mason  et  al.  vs. 

(Testimony  of  William  Mayger.) 

to  the  end  of  the  southerly  cross-cut,  it  contained 

granite. 

Q.  In  the  north  cross-cut  from  tunnel  31,  you  came 
to  copper-stained  ore,  which  you  call  commercial, 
ore,  which  was  eighteen  inches  wide  on  its  east  end, 
and  twelve  inches  wide  on  its  west  end, — is  that  cor- 
rect?       A.  'Somewheres  in  that  neighborhood. 

The  WITNESS.-^The  material  on  the  southerly 
side  of  that  was  more  or  less  broken-up  granite,  and 
on  the  north  side  it  was  more  or  less  broken-up  gran- 
ite. That  was  on  the  3d  of  January.  Where  the 
new  work  had  been  done,  I  found  a  vein  five  or  six, 
seven  or  eight  inches,  something  like  that,  and  be- 
yond that  was  granite.  This  ore  was  copper.  The 
vein  as  I  saw  it  in  the  end  of  tunnel  31,  I  hardly 
think  had  a  course  that  would  bring  it  through  shaft 
No.  9;  it  would  be  a  trifle  north  of  the  shaft. 

I  then  went  to  the  Vesuvius  shaft.  I  was  in  both 
the  openings  from  the  Vesuvius  shaft.  These  cross- 
cuts were  in  the  bottom  of  it.  There  is  a  vein  of 
mineral  crossing  the  north  cross-cut;  I  have  no  notes 
as  to  how  far  that  was  from  the  shaft.  I  have  just 
my  recollection  of  it.  It  seems  to  me  that  it  was 
about  two-thirds  of  the  way  in,  for  the  length  of  the 
level.  I  presume  the  length  of  the  level  would  be 
about  as  shown  on  Defendants'  Exhibit  1,  which 
would  be  about  100  feet.  That  vein  was  similar  to 
the  vein  in  the  north  cross-cut  of  tunnel  31;  green, 
copper-stained  ore.  It  was  not  very  wide,  probably 
five  or  six  inches.  I  think  the  material  on  both  sides 
of  it  was  granite.    I  think  all  the  rest  of  that  cross- 
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cut  north  from  the  Vesuvius  shaft  was  granite.  I  did 
not  not  see  anything  outside  of  what  was  in  the  north 
cross-cut,  outside  of  that  tunnel,  that  indicates  any- 
thing but  granite  or  country  rock.  I  did  not  ob- 
serve the  course  of  that  vein  as  it  crossed  that  north 
cross-cut  from  the  Vesuvius.  I  had  no  means  of  tell- 
ing that  vein's  course.  I  [283]  was  underground, 
and  without  instruments  I  could  not  carry  a  line 
down  a  shaft  and  measure.  I  am  not  sure  whether 
that  vein  cut  squarely  across  the  north  cross-cut  from 
the  Vesuvius  shaft.  My  recollection  is  there  were 
two  veins  crossing  there.  I  will  not  say  veins  either, 
but  seams  crossing  that  cross-cut.  One  had  a  dip  to 
the  north  and  the  other  had  a  slight  dip  to  the  south. 
Those  seams,  if  I  remember  right,  were  something 
like  seven  or  eight  feet  apart.  I  think  the  one  on 
the  north  end  dipped  to  the  north, — the  farthest  in. 
This  second  seam  was  a  couple  of  inches  wide,  with 
stratas  on  all  sides  of  it;  that  is  north  and  south  in 
the  cross-cut.  I  know  what  joints  are  in  the  country 
rock.  Well,  I  did  not  know  joints,  but  bedding 
planes  in  granite, — I  never  saw  any  in  granite.  I  do 
not  think  it  is  the  kind  of  rock  to  show  it.  The  coun- 
try up  around  Marysville  with  which  I  am  familiar 
is  slate  and  granite.  I  only  found  joints  or  bedded 
l)lanes  in  the  slate.  I  do  not  think  there  is  bedded 
planes  in  any  granite;  there  is  no  such  thing  as  a 
bedded  plane  in  a  piece  of  granite.  I  do  not  know 
whether  joints  are  common  in  the  granite  of  Butte. 
I  know  other  fractures  exist  through  the  granite  of 
Butte  other  than  fissure  veins.     Granite  being  a  rock 
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will  break  in  all  directions,  and  most  all  the  granites 
are  more  or  less  broken  in  the  neighborhood  of  a  fis- 
sure. There  is  no  line  of  cleavage  at  all  in  granite. 
The  lines  of  fracture, — some  would  be  in  one  direc- 
tion and  some  in  another.  I  call  them  simply  cracks. 
I  did  not  see  a  good  many  of  those  cracks  in  this 
north  cross-cut  from  the  bottom  of  the  Vesuvius 
shaft.  I  do  not  think  what  I  saw  there  was  nothing 
more  or  less  than  joints  or  cracks  in  the  granite,  with 
»  little  mineralization  in  them. 

At  the  end  of  the  south  cross-cut  there  is  a 
level.  You  follow  the  level  south.  It  is  not  a 
cross-cut.  It  is  level  from  the  shaft  itself,  and 
it  comes  to  where  it  runs  off  east,  with  a  cross- 
cut from  that  level,  and  at  the  end  of  that  level  there 
is  another  cross-cut  running  parallel  with  the  first. 
At  the  end  of  this  cross-cut  is  another  level  running 
parallel  with  the  level  from  the  shaft,  and  right  at 
that  point  there  is  a  strong  seam  of  ore,  running 
probablv  northeast  and  southwest.  The  end  of  the 
cross-cut  from  the  ,[284]  bottom  of  the  cross-cut, 
there  is  a  level  running  south  and  there  is  a  level 
from  that  running  east,  and  at  the  end  of  that  cross- 
cut there  is  another  level  parallel  with  the  first,  run- 
ning south.  Right  at  the  connection  of  these  two 
last-mentioned  levels,  there  is  this  strong  seam  of 
quartz  or  ore  or  mineral  matter  running  northeast, 
or  north  of  east,  on  its  course  east.  That  course  did 
not  appear  in  both  sides  of  what  I  term  the  little 
level,  it  appears  on  the  south  side.  I  did  not  see  it 
on  the  east  side  of  the  cross-cut  at  that  point.     It 
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crosses  the  last  cross-cut.     I  saw  it  in  both  sides.     It 
was  twelve  or  sixteen  inches  thick.     The  material  in 
it  is  quartz  and  ore;  I  have  some  samples   here,  I 
think,  that  came  from  there.    In  the  south  cross-cut 
I  said  it  was  fifteen  or  sixteen  inches  in  width;  it  is 
granite  on  both  sides;  that  is  my  recollection.     I  do 
not  remember  of  seeing  anything  in  the  south  cross- 
out,  except  this  last  seam  I  have  told  you  about.     In 
the  last  cross-cut  back,  some  three  or  four  feet  from 
its  mouth  or  starting  point,  there  is  another  seam 
crossing  that  there,  running  parallel  with  the  original 
one  right  at  the  connection  of  the  two.     They  were 
probably  five  or  six  feet  apart;  this  one  was   prob- 
ably three  or  four  inches  wide;  I  think   there   was 
granite  on  all  sides  of  that.     I  think  that  is  the  last 
J  saw  there.    I  think  I  went  throughout  the  length 
of  that  tunnel  34,  on  Defendants'  Exhibit  1.     There 
I  saw  a  fissure  vein  in  the  tunnel.     I  only  saw  what 
appeared  to  be  one  of  the  walls  of  that;  the  other  wall 
I  did  not  see;  I  could  not  tell  whether  it   was   the 
hanging  or  foot  wall  I  saw.     As  I  went  in  the  tunnel, 
it  was  on  the  right-hand  side;  I  did  not  see  any  on 
the  left-hand  side  as  I  went  iti.     I  think  the  tunnel 
was  run  outside  of  the  vein.     I  do  not  think  I  saw 
much  evidence  of  a  vein  until  we  passed  the  first 
cross-cut;  we  crossed  over  the  winze;  the  vein  there 
was  to  my  right.     I  would  not  say  all  of  it;  there  was 
considerable  snow  there  and  we  had   to  be   careful 
in  crossing  that  winze,  so  I  did  not  pay  much  atten- 
tion to  what  was  on  either  side.    Just  beyond  that, 
I  could  see  one  wall  to  my  right;  it  was  turned  off, 
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as  you  say,  pitching  to  the  south,  a  footwall.  We 
came  back  and  went  into  a  cross-cut  going  south  or 
southeast,  and  went  down  another  little  shaft  and 
struck  a  level  and  came  back  on  the  vein  again,  and 
the  floor  in  that  level, — [285]  there  was  quite  a 
space  there,  probably  four  or  five  feet,  that  showed 
ore.  I  don't  know  whether  that  level  was  at  the  bot- 
tom of  the  Hornet  discovery  shaft  or  not.  It  was 
probably  ten  or  twelve  feet  below  the  adit  level  of 
the  tunnel.  I  do  not  think  the  adit  level  crossed  the 
vein  anywhere  that  I  saw.  I  said  we  passed  in  an- 
other branch  of  the  same  tunnel  and  then  went  down 
a  third  shaft  and  back  under  the  vein  again,  under 
where  we  were  above.  From  the  Hornet  tunnel  we 
went  south  through  a  branch  of  the  tunnel  and  then 
went  down  a  shaft  and  then  back  through  another 
level.  I  would  not  say  we  reached  the  tunnel  but  to 
a  vein  as  it  appears  below  the  tunnel,  and  in  there 
we  saw  considerable  ore  on  either  floor,  on  the  level. 
Digging  down  with  a  pick  disclosed  it.  I  think  the 
vein  showed  five  or  six  feet  of  ore  there.  I  did  not 
notice  the  country  on  either  side  of  it  especially,  but 
I  rather  think  it  was  granite. 

Q.  And  did  you  notice  from  the  vein,  as  you  saw  it 
there  in  that  lower  cross-cut  back  from  the  shaft,  that 
you  went  down,  that  it  was  worked  up  into  the  tunnel 
and  upraise  ?        A.  I  did  not  go  to  that  upraise. 

The  WITNESS.— I  could  not  tell  you  how  near  I 
was  to  it,  because  I  do  not  think  we  reached  the  tunnel 
itself.  I  do  not  think  we  were  vertically  under  the 
tunnel,  because  the  vein  has  some  dip,  and  to  reach 
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where   the  winze  was  from   the  tunnel    above,  you 

would  have  to  go  along  quite  a  distance. 

Q.  But  I  mean  when  you  came  through  that  cross- 
cut from  the  shaft  and  you  left  the  shaft  and  went  in 
the  cross-cut  at  the  bottom*?  Did  you  go  to  the  end 
of  that  cross-cut  ?        A.  I  do  not  know  that  I  did. 

The  WITNESS.— I  do  not  think  I  saw  the  back 
end  of  that  cross-cut.  I  simply  went  in  far  enough 
to  see  ore  in  the  bottom  of  that  level.  It  may  have 
been  fifteen  or  twenty  feet  from  that  shaft  that  we 
went  to  see  that  ore ;  maybe  not  so  much.  I  did  not 
see  how  it  crossed  that  level.  It  was  on  the  floor 
of  the  level  I  was  looking  at.  I  had  been  told  there 
was  ore  there,  and  I  made  an  examination  to  see ;  I 
was  with  Mr.  Mason  at  the  time.  I  had  no  previous 
[286]  acquaintance  with  any  of  the  defendants  in 
this  action  before  I  came  over  here ;  I  never  knew  any 
of  the  parties  to  this  action  before  I  came  over  on 
this  trip.  Mr.  Nolan  was  in  a  firm  that  I  employed 
over  there,  and  it  was  through  Mr.  Nolan  that  I  came 
over  here. 

Q.  Well,  now,  in  your  opinion,  take  the  course  that 
you  followed  from  the  Hornet  tunnel  through  the 
drift  or  branch  tunnel  south,  down  the  shaft  and  back 
through  the  level  to  where  you  saw  the  ore  again,  was 
that  the  same  ore  as  was  shown  up  on  the  tunnel  ? 

A.  I  think  it  was. 

The  WITNESS.— I  think  it  was  from  the  same 
vein. 

Q.  I  am  asking  you  to  assume  that  that  vein  does 
appear  in  the  north  cross-cut  as  shown  on  Defend- 
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ants'  Exhibit  1,  and  assuming  the  material  you  saw 
in  shafts  1  and  2  to  have  a  dip  north  on  their  down- 
ward course,  toward  the  center  of  the  earth,  would  the 
material  in  shafts  1  and  2  be  getting  constantly  far- 
ther away  from  the  north  cross-cut,  as  shown  on  De- 
fendants' Exhibit  1? 

A.  Undoubtedly  that  would  be  the  case  if  you  con- 
sider them  the  facts.  I  do  not  consider  them  the 
facts. 

Redirect  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— I  said  I  saw  ore  on  the  floor  of 
that  cross-cut  from  tunnel  31 ;  I  commenced  to  find 
that  ore  a  very  short  distance  from  the  tunnel.  My 
judgment  is  that  the  lead  there  is  south  of  the  tunnel ; 
that  is,  I  think  the  tunnel  is  on  the  outer  side  of  the 
vein  itself.  The  vein  is  acting  as  one  side  of  the 
tunnel, — that  is,  in  the  last  and  along  where  the  winze 
comes  down  from  the  surface.  It  was  covered  over 
with  a  board,  and  that  was  full  of  snow  and  there  was 
no  chances  to  investigate  right  in  that  neighborhood. 
I  said  that  in  my  judgment  the  lead  that  was  disclosed 
in  shafts  1  and  2  was  the  same  lead  that  was  disclosed 
in  this  tunnel.  I  take  it,  drawing  a  line  through  the 
two  shafts  I  was  in,  and  where  I  knew  the  vein  to 
cross  the  end  of  that  level,  would  be  in  line,  and  the 
likelihood  would  be  that  it  was  the  same  vein  through 
the  length  of  this  cross-cut  that  discloses  this  vein.  I 
understood  it  was  extended  beyond  what  is  repre- 
sented on  this  map,  but  it  all  depends  on  [287]  the 
extent  of  the  north  cross-cut  from  tunnel  31. 
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Judge  BOURQUIN. — Let  the  record  show  that  he 
was  indicating  as  the  end  of  that  tunnel,  the  end  of 
tunnel  31. 

The  WITNESS.— In  the  case  of  leads,  they  are  not 
of  uniform  width  throughout  their  entire  strike.  In 
the  line  of  my  experience  it  would  be  possible  for  a 
vein  twelve  or  fifteen  feet  wide  to  narrow  up  so  that 
it  would  be  only  a  foot  of  a  vein.  There  is  not  any 
rule  as  to  the  width  of  a  vein  being  continuous 
throughout  its  strike;  I  do  not  think  their  width 
would  be  continuous,  as  to  make  the  two  walls  paral- 
lel one  with  the  other. 

Q.  Now,  take  it  in  the  case  of  this  vein,  this  north- 
erly one,  is  there  anything  in  the  character  of  the 
material  of  the  lead  you  find  in  shafts  1  and  2  and  the 
character  of  the  material  you  find  in  the  tunnel,  dis- 
similar as  you  say  it  is  in  character,  to  suggest  to  you 
that  they  may  be  two  separate  veins  ? 

A.  No,  sir.  The  only  difference  is  the  elevation 
of  one  and  the  other,  the  one  being  nearer  the  surface 
than  the  other. 

The  WITNESS.— I  think  it  would  be  possible, 
within  the  limit  of  my  experience  and  in  my  judg- 
ment, of  this  material  I  found  in  shafts  1  and  2  chang- 
ing in  character  as  you  go  down,  so  as  to  be  similar  to 
the  material  you  find  in  the  tunnel.  I  said  I  did  not 
want  anything  to  do  with  Complainant's  Exhibit  17 
because  I  know  Mr.  Winchell  of  old. 

Recross-examination. 
(By  Judge  BOURQUIN.) 
I  have  seen  maps  before.    There  is  only  one  way  to 
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tell  whether  Complainant's  Exhibit  17  is  an  exact 
copy  of  Defendants'  Exhibit  1,  except  on  a  larger 
scale,  and  that  is  by  measurement,  and  I  do  not  think 
it  worth  while.  The  one  map  is  sufficient  for  me  to 
testify  to,  and  I  prefer  to  testify  to  that  whether  the 
other  is  correct  or  not.  The  fact  that  the  scale  is 
different  precludes  me  from  telling  whether  they  are 
the  same  without  measuring.  When  miners  are  run- 
ning tunnels  and  are  following  veins,  it  depends  upon 
the  miner  as  to  whether  or  not  they  run  under  the 
footwall;  I  would  not  in  my  judgment;  I  would  not 
think  it  good  practice. 

Q.  Now,  when  you  find  a.  tunnel  run  along  and  on 
one  side  of  it  you  find  a  wall,  and  you  do  not  find  one 
on  the  other,  and  that  wall  [288]  is  dipping  away 
from  the  tunnel,  why  wouldn't  you  conclude  it  was 
the  hanging- wall  instead  of  the  footwall? 

A.  Well,  I  saw  that  situation  up  there,  and  I  ex- 
press my  opinion  in  regard  to  it.  My  opinion  is  that 
that  vein  is  to  the  right  of  that  level,  and  in  the  last 
end ;  the  level  had  left  the  vein  and  follows  along  the 
outer  edge. 

The  WITNESS. — From  where  the  winze  comes 
down  and  enters  the  level  to  the  end  of  the  level,  a 
half  to  a  third  of  the  length  of  that  tunnel  from  that 
winze,  is  where  I  think  the  footwall  is  the  side  of  the 
tunnel,  on  the  right  going  in. 

Q.  I  will  show  you  a  sample  and  ask  you  if,  in  your 
opinion,  that  would  not  be  a  case  where  a  joint  plane 
had  occurred  in  the  rock,  which  was  filled  with  iron? 
Q.  You  mean  where  the  iron  joins  the  rock  ? 
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A.  Yes, — and  of  course  there  was  another  side  to 
the  plane  not  visible  there. 

A.  I  do  not  call  this  a  joint  plane.  It  is  a  slip;  I 
mean  by  a  slip  that  where  the  pressure  of  the  two' 
walls  upon  the  material  in  between  those  two  walls 
has  forced  them  apart  and  moved  them,  they  form 
slips,  one  working  upon  the  other,  and  this  mineral 
has  been  deposited  there  on  one  of  those  slips,  but  I 
would  not  call  it  a  joint  plane. 

By  Judge  BOURQ'UIN.— We  offer  this  in  evi- 
dence. 

(Received  and  marked  Complainant's  Exhibit  25.) 

The  WITNESS.— That  is  what  I  would  term  a 
vein  upon  which  I  would  locate  a  mining  claim.  It 
is  a  vein.  It  is  a  slip  within  a  vein.  It  could  hardly 
exist  without  being  in  the  fissure,  and  the  fissure  is 
the  vein.  My  slip  really  is  the  same  thing  as  a  vein, 
a  vein  filled  with  some  mineral  bearing  material,  yes, 
sir.  Judging  from  that  sample,  I  would  presume 
that  Complainant's  Exhibit  25  was  taken  from  a  vein. 

Q.  Now,  I  show  you  another  sample  and  ask  you 
if  that  is  not  what  would  be  termed  a  joint  plane  in 
the  granite,  filled  with  iron  mineral. 

A.  As  I  stated  before,  I  do  not  believe  joint  planes 
have  anything  to  do  with  granites. 

[289]  The  WITNESS.— It  is  impossible  for  me 
to  tell  from  this  piece  whether  it  comes  from  a  fis- 
sure or  not.  If  it  is  not  a  slip,  it  may  simply  be  a 
crack  through  the  crust  of  the  earth,  without  any  end 
or  extent.  You  would  have  the  granite  on  both  sides 
in  either  case,  and  you  have  the  iron  in  the  middle. 
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If  I  had  found  that  in  place,  I  could  probably  tell 

what  it  is. 

Q.  Suppose  you  had  found  that  in  place,  a  frac- 
ture filled  with  material  such  as  this  I  have  shown 
you,  would  you  locate  that  as  a  vein'? 

A.  Well,  there  the  conditions  surrounding  that 
structure  would  determine  me  upon  what  conclusions 
to  come  to.  It  might  be  simply  a  gash  through  the 
granite,  as  I  stated  before,  without  extent  or  depth. 

The  WITNESS.— A  small  shaft  four  by  four 
might  and  might  not  determine  that.  There  might 
be  other  evidence  there  that  would  form  different  con- 
clusions. 

Judge  BOURQ'UIN.— This  last  one  I  offer  in  evi- 
dence. 

The  EXAMINER. — Received  and  marked  Com- 
plainant's Exhibit  26. 

Q.  I  will  now  show  you  one  more,  and  ask  you  if 
that  is  not  again  a  case  of  a  joint  plane  in  the  granite, 
or  what  you  might  term  a  slip,  filled  with  mineral- 
bearing  material,  iron. 

A.  I  can  only  state  as  I  stated  in  regard  to  the  other 
matter,  if  I  saw  this  in  place,  I  could  form  some  con- 
clusion, but  being  broken  out,  there  is  nothing  there 
to  indicate  whether  that  is  simply  through  a  gash  in 
the  granite  or  whether  it  comes  within  a  fissure  vein. 

The  WITNESS. — The  amount  of  work  necessary 
to  determine  whether  it  is  a  vein  or  a  gash  would  de- 
pend altogether  on  circumstances.  If  it  was  a  gash, 
very  little  work  would  determine  it ;  if  it  was  in  an 
extensive  fissure,  it  would  take  a  good  deal  more.    A 
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fissure  indicates  movement  and  a  gash  does  not. 

(Sample  offered  in  evidence,  received  and  marked 
Complainant's  Exhibit  27.) 

The  WITNESS.— Those  exhibits  shown  me,  25,  26 
and  27,  in  their  structure,  the  manner  in  which  the 
country  rock  and  the  mineralized  portion  of  it  lie 
adjacent  to  each  other,  resemble  more  or  less  condi- 
tions as  I  saw  them  in  shafts  1  and  2.  With  refer- 
ence to  what  [290]  I  saw  in  the  south  end  of  the 
last  cross-cut  (referring  to  the  Rabbit  and  Vesuvius' 
croiss-cuts) ,  the  samples,  the  manner  in  which  the  rock 
and  mineralized  material  lie  with  reference  to  each 
other,  but  with  reference  to  the  cross-cut  in  the  north 
drift  or  level,  I  do  not  think  they  do,  because  the  ma- 
terial on  either  side  was  more  or  lessi  friable,  softer. 
The  only  distinction  is  this'  being  friable  could  not  get 
two  pieces  to  stay  together  to  any  extent.  They  are 
not  hard  like  this. 

The  sample  you  hand  me  I  would  call  silicious  ore, 
carrying  iron.  I  think  there  is  some  quartz  in  it ;  in 
general  it  is  quartz. 

Q.  Do  you  know  the  distinction  between  the  man- 
ner in  which  crystals  unite  to  form  quartz  and  the 
way  in  which  they  unite  to  form  granite  ? 

A.  'Quartz  crystallizes  in  one  shape,  very  much. 
The  same  angles  to  a  crystal  of  quartz  in  one  and  in 
the  other  would  be  the  same.  If  you  have  some  other 
ingredient  in  there  besides  silica,  it  has  a  tendency 
to  change  the  angles  of  that  crystal,  so  that  it  would 
not  be  pure  silica. 

The  WITNESS. — I  have  had  no  more  experience 
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in  microscopic  examinations  of  rocks  than  a  mere 

pocket  miagnifying-glass. 

(Last  piece  of  rock  offered  and  received  in  evidence 
and  marked  Complainant's  Exhibit  28.) 

Q.  I  will  show  you  a  part  of  Defendants'  Exhibit 
6  and  also  Complainant's  Exhibit  28,  and  ask  you  if 
you  can  observe  any  difference  in  the  crystals  of 
quartz  therein. 

A.  The  crystals  in  Defendants'  Exhibit  6  are  much 
finer  grained  and  the  crystals  are  much  smaller,  and 
it  is  impossible  to  tell  from  the  naked  eye  what  form 
or  shape  crystals  have,  whereas  the  other  sample 
shows  the  crystals  in  larger  form. 

The  WITNESS.— This  part  of  Defendants'  Ex- 
hibit G  is  mostly  quartz.  It  has  more  mineral  in  it 
in  its  oxidized  form  than  what  is  in  this  piece. 

Q.  Well,  now,  isn't  it  a  fact  that  the  distinction 
between  the  crystals  of  quartz  in  what  is  termed  vein 
quartz  and  what  is  termed  granite,  leaving  out  aplite 
since  you  say  you  are  not  familiar  with  it, — is  that 
the  crystals  in  the  vein  quartz  interlock  [291] 
while  the  crystals  in  the  granite  do  not,  but  lie  against 
each  other  as  grains  of  sand  and  separate. 

A.  The  crystals  being  finer  and  smaller,  they  must 
lie  side  by  side,  and  they  wdll  lie  the  same  in  one  as 
in  the  other,  except  the  crystal  is  larger  in  one  than 
in  the  other. 
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Redirect  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— Evidently  there  are  two  differ- 
ent kinds  of  material  in  Complainant's  Exhibit  25. 
One  is  a  material,  as  I  should  judge  from  the  sample, 
that  is  filling  for  a  fissure,  and  the  other  is  a  mineral- 
ized material  on  a  slip  of  that  fissure.  This  shows 
breccia,  and  if  it  was  not  in  a  fissure  it  would  not 
be  breccia.  So  likewise,  Complainant's  Exhibit  26 
shows  different  kinds  of  materials.  I  think  they  both 
came  within  fissures.  Also  Complainant's  Exhibit 
27  shows  seemingly  two  kinds  of  material  to  the  naked 
eye.  One  portion  is  a  mineral  that  is  formed  on  a 
slip  within  a  fissure,  and  attached  to  the  wall  of  the 
fissure,  to  that  slip. 

I  said  that  the  other  conditions  surrounding,  if  I 
saw  that  rock  in  place,  that  I  could  not  tell  the  char-- 
acter  of  the  rock  simply  by  looking  at  a  piece  that 
was  not  in  place.  I  believe  in  my  mind  that  all  three 
of  those  pieces  came  from  a  fissure,  and  if  that  was 
the  case,  there  would  be  ample  reason  why  I  should 
start  a  shaft  to  further  develop.  As  a  matter  of  fact, 
if  I  saw  either  one  of  those  samples  25,  26  or  27  in  a 
fissure,  in  place,  the  mineralization  would  certainly 
be  such  as  to  justify  me  in  making  the  location. 

Q.  Calling  your  attention  to  Defendants'  Exhibit 
No.  6,  which  you  say  is  quartz, — and  you  were  asked 
by  counsel  as  to  the  interlocking  of  crystals,  or  as  to 
the  existence  of  crystals  separate,  in  the  case  of 
granite  and  as  in  the  case  of  quartz,  regardless  of  the 
fact  as  to  the  condition  of  the  crystals  in  the  piece  I 
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sHow  you,  what  do  you  say  as  to  whether  or  not  that 

is  the  character  of  quartz  so  treated  by  miners,  that 

is  generally  recognized  in  the  location  of  mining 

claims  ? 

A.  Undoubtedly,  without  any  question  at  all,  the 
miner  would  call  it  quartz. 

[292]  Q.  Take  it  in  the  location  of  mining  quartz 
claims, — what  do  you  say  as  to  whether  the  practice 
generally  prevails  before  a  location  is  perfected  of 
having  some  geologist  analyze  the  rock? 

B:y  Judge  B'OURQUIN.— Objected  to,  first,  that  it 
is  not  proper  redirect,  and  second,  it  is  leading,  in- 
competent. 

A.  I  would  say  they  would  not  do  anything  of  the 
kind  simply  to  make  a  location. 

'Q.  And  what  do  you  say  as  to  whether  or  not  in 
connection  with  the  location  of  mining  claims,  extend- 
ing over  the  period  of  your  experience,  whether  it  is 
customary  or  not  to  have  rocks  analyzed,  so  as  to  de- 
termine their  composition  before  locations  are  made  ? 

By  Judge  BO'URQUIN.— Like  objection. 

A.  No,  sir. 

Recross-examination. 
(By  Judge  BOURQUIN.) 

The  WITNESS. — I  have  known  many  prospectors 
in  the  west ;  they  have  been,  so  far  as  the  west  is  con- 
cerned, we  may  say,  the  salt  of  the  earth.  They  have 
opened  up  and  made  this  country.  I  should  judge  the 
successful  ones  are'  few  as  compared  with  the  whole. 
There  are  numerous  prospects  around  my  own  dis- 
trict, Marysville,  possibly  that  are  good  mines,  but 
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undeveloped,  and  the  value  of  these  mines  will  never 
be  known  until  they  are  developed.  The  condition 
at  present  is  that  the  proportion  of  quartz  locations 
that  have  made  paying  mines  is  very  low  as  compared 
to  the  inniunerable  locations  that  prospectors  have 
made.  I  will  not  say  that  is  true  because  what  the 
prospector  thought  he  had  and  expected  it  to  lead  to 
did  not  materialize;  it  has  not  so  far.  I  think  the 
abandoned  claims  over  the  West,  depends  on  whether 
they  find  anything  in  them  or  not. 

Redirect  Examination.  , 

(By  Mr.  NOLAN.) 

The  WITNESS.— I  do  not  think  I  ever  knew  a 
prospector  yet  who  did  not  harbor  the  idea  that  his 
mining  claim  would  be  a  bonanza.  I  do  not  think 
the  location  of  mining  claims  or  the  validity  of  them 
is  dependent  upon  the  fact  that  they  will  be  a  paying 
mine.  As  a  matter  of  fact,  [293]  the  contrary  is 
the  rule, — you  are  not  required  to  develop  a  paying 
mine  in  order  to  make  a  valid  location  of  a  mining 
claim.  My  idea  of  what  constitutes  a  valid  location 
would  be  to  discover  rock  in  place,  regardless  as  to 
the  amount  that  was  in  the  rock. 

(Subscribed  by  the  witness  and  sworn  to  before  the 
master,  January  8, 1912.) 
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[Testimony  of  Evan  P.  Clark,  for  Defendants 
(Recalled).] 

EVAN  P.  CLARK,  heretofore  duly  called  and 
sworn  as  a  witness  on  behalf  of  the  defendants,  being 
recalled,  testified  as  follows: 

Direct  Examination. 
(By  General  NOLAN.) 

The  WITNESS.— When  I  was  on  the  stand  before, 
in  speaking  of  the  disclosures  on  the  north  lead  I  com- 
menced at  shaft  No.  1,  and  in  speaking  of  the  dis- 
closures on  the  southerly  lead,  I  confined  my  testi- 
mony to  the  conditions  in  the  Mullins  tunnel,  and  the 
discovery  shaft  south  of  it,  the  Hornet  Discovery 
shaft. 

In  connection  with  the  northerly  lead  on  Defend- 
ants '  Exhibit  1, 1  was  out  there  this  morning  and  went 
into  other  openings  for  the  purpose  of  determining 
whether  or  not  the  lead  extended  westerly  in  its 
strike,  beyond  shaft  No.  1.  I  also  went  into  openings 
on  the  southerly  lead,  for  the  purpose  of  determining 
whether  or  not  the  lead  that  I  encountered  in  the 
Hornet  Discovery  extended  westerly. 

Referring  to  the  northerly  lead,  and  especially  to 
a  shaft  shown  on  the  map  as  No.  21, 1  was  in  that  this 
morning.  That  is  about  one  hundred  and  ten  feet 
deep.  I  also  went  into  another  opening  easterly  of 
that,  and  before  you  get  to  shaft  No.  1 ;  I  think  that 
is  it  marked  23  on  the  map,  this  side  of  tunnel  No.  30. 

Referring  to  this  deep  shaft,  No.  21,  the  whole  bot- 
tom of  the  shaft  is  in  a  fine  quality  of  vein  material. 
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This  vein  material  does  not  go  up  the  shaft  very  far, 
is  practically  in  the  bottom,  where  it  shows  all  around. 
At  that  point,  tJie  was  must  be  all  of  a  hundred  feet 
up  the  shaft,  so  that  there  would  be  a  depth  of  the 
shaft  in  the  bottom  of  only  ten  feet.  The  material 
I  found  in  the  bottom  is  a  nice  ore-bearing  material. 
I  would  call  it  quartz  porphyry,  and  resembles  the 
material  you  would  find  on  Anaconda  Hill  here  on 
the  surface.  It  is  in  place  there,  everything  that  I 
could  [294]  see.  I  could  only  determine  its  strike 
by  taking  the  line  from  the  other  shaft  and  the  tunnel 
31,  that  I  was  in.  The  walls  are  not  exposed  there. 
There  is  no  doubt  in  my  mind  but  what  it  is  a  vein, 
it  is  a  nice  quality  of  vein  matter.  I  could  not  tell 
the  values,  but  I  should  judge  it  would  carry  a  trace 
of  copper. 

Referring  to  cut  28,  that  is  about  seventy-five  feet 
east  from  shaft  21.  I  did  not  make  any  measure- 
ments. There  is  a  lead  there.  Bedrock  is  very  close 
to  the  surface  there,  ten  or  twelve  feet.  I  could  not 
tell  the  width  of  the  lead  in  that  opening;  there  are 
walls  there, — what  you  might  accept  as  wall, — but 
you  could  not  see  anything  on  the  north  side.  The 
rock  in  there  is  quartz  porphyry,  iron  stained,  show- 
ing full  of  talc.  That  is  strictly  lead  material.  It 
is  not  country  rock. 

Q.  Now,  what  do  you  say  as  to  whether  or  not,  in 
your  judgment,  the  lead  about  which  you  spoke  when 
you  gave  your  testimony  before,  being  the  same  lead 
or  a  different  lead,  exposed  in  opening  23  and  in  the 
deep  shaft  No.  21  ? 
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By  Judge  BOURQUIN.— Objected  to  as  mere 
speculation,  calling  for  an  idle  guess  on  the  part  of 
the  witness,  incompetent. 

A.  It  is  one  and  the  same  vein. 

The  WITNESS. — I  was  in  shaft  designated  on  the 
map  as  19  this  morning.  I  was  never  in  it  before 
this  morning.  It  is  eighty  or  ninety  feet  deep;  I 
could  not  say  exactly.  Probably  ten  feet,  as  nearly 
as  I  could  judge,  is  in  bedrock.  There  is  a  very  fine 
vein  material  disclosed  in  that  shaft;  a  lead  there. 
When  I  say  nice  vein  material  I  refer  to  the  mate- 
rials that  are  found  between  the  walls  of  a  vein  or 
the  capping  that,  in  sinking  through  the  wash,  you 
would  come  to,  right  in  the  top  of  the  vein.  I  think 
it  carries  traces  of  copper.  It  is  full  of  nice,  hand- 
some streaks  of  clay,  and  it  is  quartz  porphyry ;  it  is 
a  softer  material  than  it  is  in  the  one  hundred  and 
ten  foot  shaft. 

I  went  into  tunnel  35.  I  encountered  a  lead  there ; 
it  was  about  the  same,  only  a  little  harder.  This 
tunnel  is  about  seventy-five  feet  east  of  shaft  19. 
The  strike  of  the  lead  in  the  tunnel  would  be  easterly 
and  westerly.  I  could  not  tell  from  the  appearance 
of  the  [295]  lead  in  the  shaft  as  to  its  strike.  The 
bottom  of  the  shaft  is  all  in  the  walls  of  the  vein,  and 
you  are  not  able  to  see  the  walls  of  the  vein  at  all. 
The  dip  southerly,  showed  very  plainly. 

I  went  into  tunnel  No.  36.  I  found  evidence  of  a 
vein  there  just  like  I  found  in  tunnel  35  and  shaft 
19.  There  was  enough  of  the  vein  material  shown 
so  that  I  was  able  to  tell  the  strike  of  the  lead;  it  is 
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easterly  and  westerly;  it  dips  to  the  south.     That 

ended  my  examination  there  this  morning. 

Q.  Now,  what  do  you  say,  or  what  is  your  judg- 
ment, as  to  whether  or  not  this  lead  that  is  disclosed 
in  the  Hornet  tunnel  is  the  same  or  a  different  lead 
from  the  lead  that  you  encountered  in  tunnel  35  and 
in  shaft  19, 

Judge  BOURQUIN. — Objected  to  as  speculative, 
inviting  a  mere  guess  on  the  part  of  the  witness,  in- 
competent. 

A.  One  and  the  same  vein. 

Cross-examination. 
(By  Judge  BOURQUIN.) 

The  WITNESS.— I  went  out  on  the  ground  this 
morning  at  about  7:30  o'clock.  I  was  there  at  ten. 
It  is  about  three  miles  from  here ;  I  took  the  street- 
car. I  went  down  the  deep  shafts  by  the  ladders. 
In  the  one  hundred  and  ten  foot  shaft  I  went  down 
in  a  bucket.  My  brother  was  with  me,  no  one  else. 
Practically  speaking  shaft  21,  on  Defendants'  Ex- 
hibit 1,  had  just  reached  bedrock;  the  bottom  of  the 
shaft  was  quartz  porphyry.  As  a  matter  of  fact,  in 
all  the  shafts  testified  to  by  me,  the  material  was 
very  similar,  just  about  all  quartz  porphyry,  except- 
ing the  eighty  or  ninety  foot  shaft  on  the  Hornet. 
It  is  more  taley  and  softer ;  that  is  shaft  19.  It  was 
not  county  rock ;  it  was  all  vein  capping,  outcrop.  I 
do  not  think  I  found  any  walls  to  the  vein  in  shaft 
21  on  either  side  of  the  shaft ;  there  was  nothing  from 
which  I  could  determine  the  strike,  and  my  lining  up 
those  shafts  1  and  2,  I  arrived  at  my  conclusion  it 


392  Louis  Mason  et  al.  vs. 

(Testimony  of  Evan  P.  Clark.) 
is  on  the  same  vein.  According  to  my  judgment  they 
were  fortunate  enough  to  sink  right  squarely  on  the 
vein,  at  a  depth  of  one  hundred  and  ten  feet.  This 
vein  material  in  21  I  call  lead  filling.  There  was 
evidence  of  copper  there,  but  very  little.  Oh,  yes, 
[296]  it  would  show  a  trace;  not  much  more.  I 
did  not  bring  any  samples  from  there.  I  did  not  see 
any  evidence  in  shaft  21  of  what  is  termed  the  Con- 
tinental fault,  running  north  and  south  through  it. 

I  also  went  in  shaft  23,  about  75  to  a  hundred  feet 
east  of  shaft  21.  There  the  shaft  was  practically  on 
the  bedrock,  probably  five  or  six  feet  in  the  bedrock. 
It  was  probably  fifteen  feet  deep.  They  had  there 
done  no  cross-cutting  on  the  surface,  since  it  was 
wash,  to  discover  the  vein,  and  by  the  assistance  of 
lining  up,  the  vein  was  discovered.  By  lining  up,  I 
mean  that  all  these  points  where  I  saw  the  north  lead 
are  very  nearly  in  a  line.  It  is  from  that  I  conclude 
it  is  the  same  vein.  I  did  not  see  any  walls  in  shaft 
23.  I  did  not  see  any  evidence  of  the  Continental  or 
large  north  and  south  fault.  Faults  would  not  show 
where  it  is  so  close  to  the  surface  there ;  if  you  were 
down  more  into  the  solid,  then  you  might  find  these 
little  fractures,  which  run  between  the  walls  in  the 
vein  filling. 

Q.  The  matter  in  shaft  23,  was  it  loose,  disin- 
tegrated, iron-stained  material  which  you  find  on 
the  bedrock  of  that  section  ? 

A.  No,  not  all  over  that  section.  Within  the  walls 
of  the  vein  I  would  call  that  nice  vein  capping. 

The  WITNESS. — I  call  it  nice  vein  capping  as  it 
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appears  in  shaft  23.  I  would  not  call  it  profitable 
ore;  traces  of  mineral,  iron,  and  I  should  judge 
traces  of  copper.  This  matter  I  saw  in  shafts  21, 
32,  19,  and  tunnels  36  and  35  resembles  the  material 
in  the  veins  in  the  north  cross-cut  of  tunnel  31  and 
in  the  Hornet  tunnel.  It  resembles  it  in  that  it  is  a 
quartz  porphyry  filling  in  the  north  cross-cut  and 
tunnel  31,  between  the  two  narrow  streaks  it  is  a  low 
grade  quartz  prophyry  filling  that  the  ore  is  made  in 
there.  I  find  quartz  porphyry  in  the  north  cross-cut 
of  tunnel  31,  and  that  is  what  I  found  in  shafts  men- 
fioned,  not  mineralized  so  much.  Of  course  it  would 
not  be  the  same  in  different  places. 

I  then  went  to  shaft  19;  it  was  eighty  or  ninety 
feet  deep.  I  think  the  bottom  of  the  shaft  stopped 
about  at  bedrock.  There  were  no  cross-cuts  on  the 
surface  to  discover  the  vein.  There  again  they  were 
fortunate  enough  to  strike  right  on  top  of  the  vein. 
They  have  a  fine  vein  showing  there.  No  walls.  It 
was  the  quartz  [297]  porphyry  like  I  saw  in  21, 
and  nice  streaks  of  talc.  There  is  not  enough  de- 
velopment work  to  determine  the  course  of  the 
streaks.  The  bottom  of  the  shaft  was  not  clear; 
there  was  quite  a  good  deal  of  filling  fell  down  in  the 
bottom,  of  the  same  material.  It  was  the  outcrop, 
the  vein  filling  that  fell  in.  It  was  not  wash;  it  is 
the  vein  capping  that  slid  in,  probably  two  or  three 
feet  down  in  the  vein  there.  On  the  walls  as  they 
remained  I  could  not  see  any  evidence  of  a  fault 
there ;  of  course,  I  did  not  see  the  bottom  of  the  shaft ; 
that  same  condition  did  not  exist  so  much  in  shafts 
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21  and  23,  that  is  a  sloughing  off  of  the  sides.  I  be- 
lieve shaft  21  was  pretty  fairly  clean  on  the  bottom. 
There  was  a  good  deal  of  debris  in  the  bottom  of  23 ; 
I  should  judge  it  had  slid  in.  I  did  not  see  any  walls 
in  shaft  19  of  a  vein  or  lead ;  it  was  all  vein  material. 
I  would  expect  to  find  traces  of  copper  in  this  mate- 
rial in  shaft  19.  That  was  of  quartz  porphyry,  but 
of  a  softer  nature;  lots  of  clay  in  it;  what  we  call 
a  nice  kind  of  vein  material  which  usually  leads  to 
pay  ore. 

I  was  in  tunnel  35.  That  was  excavated  in  wash 
for  a  ways.  I  do  not  recollect  where  I  first  encoun- 
tered bedrock  in  that  shaft.  I  think  probably  twelve 
or  fifteen  feet  from  the  face.  The  face  of  the  tunnel 
is  the  same  quartz  porphyry,  and  of  a  little  harder 
nature  than  we  found  in  the  bottom  of  the  shaft ;  it 
is  what  I  call  vein  material.  This  quartz  porphyry 
is  what  I  call  vein  matter  where  I  see  it  in  the  several 
shafts  and  tunnels.  I  believe  it  showed  the  granite 
pretty  strong  on  the  south  side.  I  do  not  remember 
if  I  saw  the  granite  on  the  north  side.  I  think  the 
granite  was  one  wall  of  the  tunnel.  I  determined 
the  strike  of  this  quartz  porphyry  vein  material  from 
that  somewhat;  found  it  easterly  and  westerly. 
They  must  have  run  a  hundred  and  twentj-five  feet 
before  they  struck  bedrock.  That  tunnel  goes  in  like 
that, — dipping  in.  They  must  have  wheeled  up  hill 
there.  I  could  not  give  you  an  idea  about  how  deep 
the  face  of  that  tunnel  would  be  below  the  surface. 
And  in  that  distance  again  they  were  fortunate 
enough  to  strike  the  vein  as  they  encountered  bed- 
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rock;  they  are  enabled  to  do  that  by  the  other  de- 
velopment work. 

I  went  in  tunnel  36.  I  found  the  same  material, — 
quartz  porphyry  [298]  as  in  shaft  21  and  23  and 
tunnel  35  and  19.  The  walls  were  pretty  strong  on 
the  right-hand  side.  The  tunnel  cut  the  vein  about 
forty  feet  in ;  followed  the  vein  about  thirty  feet  to 
a  little  north  cross-cut  showing  about  fifteen  feet  of 
nice  outcrop  of  vein  material, — all  vein  material, — 
upon  the  north  side, — into  the  face.  Where  it 
branches  to  the  right  and  left,  I  found  the  vein  mate- 
rial all  on  the  north  side.  And  I  would  class  it  as 
the  best  looking  wall  rock  that  I  have  seen  on  the 
Butte  and  Boston  placer,  on  the  south  side.  In  other 
words,  I  found  the  best  defined  wall  rock  in  tunnel 
36.  It  answers  all  the  purposes  of  a  wall ;  the  vein 
material  lay  on  the  north  side  of  it.  The  country 
rock  that  composed  that  south  wall  is  granite.  The 
back  of  the  tunnel  is  in  the  bedrock  at  the  face. 

:Q.  Did  you  see  any  faulting  in  that  tunnel  36  ? 

A.  No,  sir;  well,  when  I  make  that  remark,  there 
may  be  faults  there, — what  you  term  faults, — but 
with  all  due  respect  to  these  faults,  I  do  not  recognize 
them  much  when  I  pass  on  to  anything  of  that  kind, 
or  am  mining.  If  a  vein  contains  faults  and  is  still 
full  of  marketable  ore,  it  don't  make  any  difference 
to  me  what  you  call  it,  faults  or  otherwise,  I  do  not 
notice  it. 

The  WITNESS.— Generally  faults  cut  no  ice  in 
mining.  We  determine  which  way  the  fault  has 
gone,  and  project  our  drift  and  find  our  ore  again  in 
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place  at  the  end  of  the  fault.  I  did  not  find  in  tunnel 
36  any  of  this  green  copper  that  has4>een  called  chry- 
socolla  and  the  other  copper  they  have  called  cuprite. 
It  was  just  iron-stained,  rusty,  oxidized  material. 

I  was  not  in  tunnel  37  that  I  know  of.  I  was  out 
there  this  morning  looking  for  the  extensions  of  the 
Hornet  vein.  I  don't  think  any  one  called  my  atten- 
tion to  that  tunnel.  Mr.  Clark  was  with  me,  and  he 
showed  me  anj-thing  that  would  enlighten  me  on  the 
matter  I  think. 

(Subscribed  by  the  witness  and  sworn  to  before  the 
master  January  6, 1912.) 

By  Mr.  NOLAN. — I  desire  to  offer  in  evidence  a 
deed  from  Louis  Mason  and  Aima  Mason,  and  R.  O. 
Merriman  and  Rachel  A.  Merriman,  to  L.  O.  Clark, 
of  an  undivided  five-eighths  interest  in  [299]  and 
to  the  following  described  mining  properties :  an  un- 
divided %  interest  in  the  Gulf;  an  undivided  % 
interest  in  the  Hope ;  an  undivided  %  interest  in  the 
01i\ia;  an  undivided  %  interest  in  the  Rabbit,  and 
an  undivided  %  interest  in  that  certain  instrument 
of  writing  and  lease  and  bond  for  the  purchase  of 
the  Hornet  quartz  lode  claim,  which  said  lease  and 
bond  was  executed  May  2,  1890,  from  Isaac  Knoyle 
to  Samuel  Kift  and  lessors,  and  running  to  the  said 
Louis  Mason  and  R.  O.  Merriman,  as  lessees,  being 
the  intention  to  convey  by  these  presents  an  un- 
divided %  interest  in  all  of  the  right  and  title  which 
now  vests,  or  may  hereafter  accrue  to  the  said  Louis 
Mason  and  R.  O.  Merriman  of,  in  or  to  that  certain 
quartz  lode  mining  claim  known  as  the  Hornet,  by 
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virtue  of  the  said  bond  referred  to. 

The  EXAMINEE.— I  will  mark  that  Defendants' 
Exhibit  No.  61. 

Mr.  SHELTON. — I  wish  to  put  in  the  general  ob- 
jection that  it  is  incompetent,  irrelevant  and  immate- 
rial. 

General  NOLAN. — I  desire  to  offer  in  evidence  the 
record  of  a  deed  from  L.  O.  Clark  and  Clinton  C. 
Clark,  her  husband,  to  Mary  E.  Connolly,  of  an  un- 
divided one-eighth  interest  in  the  Gulf,  Hope,  Olivia 
and  Rabbit  quartz  lode  mining  claims,  and  an  un- 
divided one-eighth  interest  in  the  lease  and  bond  for 
the  purchase  of  the  Hornet  referred  to  in  the  deed 
from  Merriman  and  Mason  to  Clark. 

Mr.  SHELTON.— We  object  to  that  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

(Thereupon  the  said  instrument  was  read  into  the 
record  as  follows:) 

This  indenture  made  the  11th  day  of  March,  1901, 
between  L.  0.  Clark  and  Clinton  C.  Clark,  her  hus- 
band, of  the  city  of  Butte,  County  of  Silver  Bow, 
Montana,  parties  of  the  first  part,  and  Mary  E.  Con- 
nolly, of  the  same  place,  party  of  the  second  part, 
Witnesseth : 

That  the  said  parties  of  the  first  part  for  and  in 
consideration  of  the  sum  of  one  dollar,  lawful  money 
of  the  United  States,  to  them  in  hand  paid  by  the 
party  of  the  second  part,  the  receipt  of  which  is 
hereby  acknowledged,  and  certain  other  valuable 
considerations  contained  in  a  separate  agreement  of 
even  date  herewith,  do  by     [300]     these  presents 
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grant,  bargain,  sell,  remise,  release  and  forever  quit- 
claim unto  the  said  party  of  the  second  part,  and  to 
her  heirs  and  assigns  forever,  an  undivided  one- 
eighth  interest  of,  in  and  to  the  following  described 
mining  properties,  to  mt :  An  undivided  i/s  iuterest 
in  the  Gulf  quartz  lode  mining  claim;  an  undivided 
1^  interest  in  the  Hope  quartz  lode  mining  claim ;  an 
undivided  Yg  interest  in  the  Olivia  quartz  lode  min- 
ing claims;  and  an  undivided  l/s  interest  of  in  and 
to  the  Rabbit  quartz  lode  mining  claim,  and  an  un- 
divided Yg  interest  in  and  to  a  certain  agreement  in 
writing  and  lease  and  bond  for  the  purchase  of  that 
certain  quartz  lode  mining  claim,  known  as  the  Hor- 
net, which  said  lease  and  bond  was  executed  on  the  2d 
day  of  May,  1900,  from  Isaac  Knoyle  and  Samuel 
Kift  as  lessors,  and  running  to  Louis  Mason  and  R. 
O.  Merriman  the  grantors  of  L.  O.  Clark  of  the  par- 
ties of  the  first  part  herein,  it  being  the  intention  to 
convey  by  these  presents  an  undivided  i/s  iuterest  in 
all  of  the  rights  and  title  which  now  vest  or  may  here- 
after accrue  in  the  said  L.  0.  Clark  and  the  parties 
of  the  first  part,  of  in  or  to  the  Hornet  quartz  lode 
claim  by  virtue  of  the  said  bond  heretofore  referred 
to — all  of  which  said  lode  mining  claims  are  situated 
in  Section  16,  Township  3  North,  Range  7  West,  in 
Summit  Valley  Mining  District,  'Silver  Bow  County, 
Montana ;  together  with  an  imdivided  Yg  interest  in 
and  to  all  the  dips,  spurs  and  angles,  and  also  all  the 
metals,  ores,  gold,  silver  and  copper-bearing  rock 
and  earth  therein,  and  all  the  rights,  privileges  and 
franchises  usually  had  and  enjoyed,  and  also  all  and 
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singular  the  tenements,  hereditaments  and  appur- 
tenances thereunto  belonging  or  in  any  wise  apper- 
taining, and  the  rents,  issues  and  profits  thereof.  To 
have  and  to  hold  all  and  singular  the  said  premises, 
together  with  the  appurtenances  and  privileges 
thereto  incident,  unto  the  said  party  of  the  second 
part,  her  heirs  and  assigns  forever. 

In  Witness  Whereof,  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals  this  11th 
day  of  March,  1901. 

L.  O.  CLAEK.  [Seal] 

CLINTON  C.   CLARK.     [Seal] 

(Duly  acknowledged  and  filed  for  record  on  the 
12th  day  of  March,  1901.) 

[301]  (It  was  agreed  between  counsel  for  the  re- 
spective parties  that  the  acknowledgment  to  this  in- 
strument and  those  following,  might  be  shown  by 
the  phrase,  "duly  acknowledged.") 

By  Mr.  FITZGERALD.— We  offer  in  evidence 
the  deed  made  by  Christopher  P.  Connolly  and  Mary 
E.  Connolly,  his  wife,  to  Clinton  C.  Clark,  the  same 
identical  interest  and  the  same  identical  property 
that  was  conveyed  by  L.  O.  Clark  to  Mary  E.  Con- 
nolly. 

The  EXAMINER.— As  I  understand,  you  gentle- 
men are  waiving  the  regular  way  of  proving  these 
instruments  ? 

Judge  BOURQUIN.— We  admit  that  Mr.  Shea  is 
here,  the  Recorder  of  Silver  Bow  County,  and  has 
here  the  original  records  of  Silver  Bow  County. 

Mr.  SHELTON.— The  instrument  is  objected  to 
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on  the  ground  it  is  incompetent,  irrelevant  and  im- 
material. 

Whereupon  said  instrument  was  read  into  the  rec- 
ord as  follows : 

Deed:  This  Indenture,  made  the  27th  day  of  No- 
vember, 1908,  by  and  between  Christopher  P.  Con- 
nolly and  Mary  E.  Connolly,  his  mfe,  of  Missoula, 
Montana,  parties  of  the  first  part,  and  Clinton  C. 
Clark,  of  Butte,  Montana,  party  of  the  second  part, 
"Witnesseth:  That  the  parties  of  the  first  part  for 
and  in  consideration  of  the  sum  of  one  dollar,  lawful 
money  of  the  United  States,  to  them  in  hand  paid 
by  the  said  party  of  the  second  part,  and  the  receipt 
whereof  is  hereby  confessed  and  acknowledged,  have 
granted,  bargained,  conveyed,  remised,  released  and 
forever  quitclaimed,  and  by  these  presents  do  grant, 
bargain  sell,  convey,  remise,  release  and  forever  quit- 
claim unto  the  said  party  of  the  second  part  and  to 
his  heirs  and  assigns,  all  of  the  right,  title  and  in- 
terest of  the  first  parties  of,  in  and  to  a  one-eighth 
interest  in  and  to  the  following-described  real  prop- 
erty and  mining  premises,  to-wit:  The  Gulf  quartz 
lode  mining  claim,  Hope  quartz  lode  mining  claim; 
Olivia  quartz  lode  mining  claim ;  Rabbit  quartz  lode 
mining  claim;  and  the  Hornet  quartz  lode  mining 
claim;  all  of  the  said  quartz  lode  mining  claims  and 
premises  being  situated,  l}ing  and  being  in  the  Sum- 
mit Valley  Mining  District,  Silver  Bow  County, 
Montana.  To  have  and  to  hold  all  and  singular  the 
said  premises,  together  with  the  appurtenances  and 
[302]     privileges   thereto    incident,    into   the    said 
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party  of  the  second  part,  Ms  heirs  and  assigns  for- 
ever. 

In  Witness  Whereof,  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  the  day  and  year 
in  this  indenture  first  above  written. 

CHRISTOPHER  P.  CONNOLLY. 
MARY  E.  CONNOLLY. 

(Duly  acknowledged.) 

General  NOLAN.— The  next  deed  is  a  deed  from 
Merriman  and  wife  to  James  T.  Fitzgerald,  convey- 
ing an  undivided  %  interest,  which  is  as  follows : 

Mr.  'SHELTON.— This  instrument  is  objected  to 
on  the  ground  that  it  is  incompetent,  irrelevant  and 
immaterial. 

(Whereupon  said  instrument  was  read  into  the 
record  as  follows:) 

"This  indenture,  made  the  29th  day  of  January, 
1920,  between  R.  O.  Merriman  and  Rachael  Merri- 
man,  his  wife,  parties  of  the  first  part,  residing  in 
Jefferson  County,  State  of  Montana,  and  James  T. 
Fitzgerald,  party  of  the  second  part,  residing  at 
Butte,  Silver  Bow  County,  State  of  Montana,  Wit- 
nesseth:  That  said  parties  of  the  first  part  for  and 
in  consideration  of  the  sum  of  two  hundred  and  fifty- 
seven  dollars  and  thirty  cents,  lawful  money  of  the 
United  States  of  America,  and  other  valuable  con- 
siderations to  them  in  hand  paid  by  the  said  party  of 
the  second  part,  the  receipt  whereof  is  hereby  ac- 
knowledged, have  granted,  bargained,  sold,  remised, 
released  and  forever  quitclaimed  and  by  these 
presents  do  grant,  bargain,  sell,  remise,  release  and 
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forever  quitclaim  unto  the  said  party  of  the  second 
part  and  to  his  heirs  and  assigns,  all  of  the  following 
described  premises,  real  estate  and  mining  claims  as 
follows,  to-wit:  An  undivided  three-eighths  interest 
of,  in  and  to  the  Hope  quartz  lode  mining  claim ;  an 
undivided  %  interest  of,  in  and  to  the  Olivia  quartz 
lode  mining  claim;  an  undivided  %  interest  of,  in 
and  to  the  Eabbit  quartz  lode  mining  claim;  an  un- 
divided %  interest  of,  in  and  to  the  Gulf  quartz  lode 
mining  claim;  and  also  an  undivided  %  interest  of, 
in  and  to  a  certain  agreement  in  writing  and  lease 
and  bond  for  the  purchase  of  the  Hornet  quartz  lode 
mining  claim,  which  said  lease  and  bond  was  exe- 
cuted on  the  2d  day  of  May,  1900,  by  Isaac  Knoyle 
and  Samuel  Kift  as  lessors,  to  Louis  Mason  as  lessee, 
[303]  and  by  the  said  Louis  Mason  thereafter  and 
on  the  same  date  last  mentioned  assigned  to  R.  O. 
'Merriman,  one  of  the  grantors  herein,  each  and  all 
of  which  said  quartz  lode  mining  claims  are  located 
in  Section  16,  Township  3  North,  Range  7  West,  in 
Summit  Valley  Mining  District,  Silver  Bow  County, 
Montana,  together  with  all  the  dips,  spurs  and  angles, 
and  also  all  the  metals,  ores,  gold  and  silver-bearing 
rock  and  earth  therein,  and  all  the  rights,  privileges 
and  franchises  thereto  incident,  attendant  and  ap- 
purtenant or  therewith  usually  had  and  enjoyed,  and 
also  all  and  singular  the  tenements,  hereditaments 
and  appurtenances  thereto  belonging  or  in  any  wise 
appertaining,  and  the  rents,  issues  and  profits  there- 
of, and  also  all  the  estate,  right,  title,  interest,  prop- 
erty, possession  claim  and  demand  whatsoever,  as 
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well  in  law  and  in  equity,  of  the  said  parties  of  the 
first  part  of,  in  and  to  said  premises,  real  estate, 
mining  claims  and  every  part  and  parcel  thereof, 
with  the  appurtenances ;  to  have  and  to  hold  all  and 
singular  the  said  premises  unto  the  said  party  of  the 
second  part,  his  heirs  and  assigns.  It  is  expressly 
covenanted  and  intended  hereby  to  convey  any  and 
all  rights,  title  and  estate  which  may  hereafter  be 
acquired  to  said  premises,  real  estate  and  mining 
claims,  or  any  part  thereof  by  virtue  of  any  patent 
which  may  hereafter  be  issued  by  the  United  States 
Government  therefor  under  proceedings  heretofore 
instituted  in  that  behalf. 

In  Witness  Whereof  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

R.  O.  MERRIMAN. 
RACHAEL  MERRIMAN. 

(Duly  acknowledged.) 

Mr.  NOLAN. — Also  we  desire  to  offer  in  evidence 
recorded  copy  of  deed  from  R.  0.  Merriman  and 
Rachael  Merriman  to  Elizabeth  Brown,  Executrix  of 
the  Estate  of  George  W.  Cooper,  deceased,  of  an  un- 
divided %  interest  in  the  Hope,  Olivia,  Rabbit  and 
Gulf  quartz  lode  mining  claims,  and  an  undivided  % 
interest  in  the  lease  and  bond  for  the  purchase  of  the 
Hornet  claim,  as  the  same  appears  at  page  318  of 
Book  93,  Records  of  Deeds,  Silver  Bow  County, 
Montana. 

[304]  Mr.  SHELTON.— That  is  objected  to  on 
the  ground  that  it  is  incompetent,  irrelevant  and 
immaterial. 
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(Wliereupon  said  instrument  was  read  into  the 
record,  as  follows:) 

This  Indenture,  made  the  29th  day  of  January, 
1910,  between  R.  O.  Merriman  and  Rachel  Merriman, 
his  wife,  parties  of  the  first  part,  residing  in  Jeffer- 
son County,  Montana,  and  Elizabeth  Brown,  Execu- 
trix of  the  estate  of  George  W.  Cooper,  deceased, 
party  of  the  second  part^  residing  at  Walkerville, 
Silver  Bow  County,  Montana,  Witnesseth :  That  the 
said  party  of  the  first  part  for  and  in  consideration 
of  the  sum  of  two  hundred  and  fifty-seven  dollars  and 
thirty  cents,  lawful  money  of  the  United  States  of 
America,  and  further  valuable  consideration  to  them 
in  hand  paid  by  the  said  party  of  the  second  part,  the 
receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  remised,  released  and  for- 
ever quitclaimed,  and  by  these  presents  do  grant,  bar- 
gain, sell,  remise,  release  and  forever  quitclaim  unto 
the  said  party  of  the  second  part,  as  such  executrix, 
and  to  the  heirs  and  assigns  of  the  estate  of  the 
said  George  W.  'Cooper,  deceased,  all  the  following 
described  premises,  real  estate  and  mining  claims  as 
follows :  An  undivided  %  interest  in  the  Hope  quartz 
lode  mining  claim;  an  undivided  %  interest  in  the 
Olivia  quartz  lode  mining  claim;  an  undivided  % 
interest  in  the  Gulf  quartz  lode  mining  claim,  and 
also  an  undivided  %  interest  in  a  certain  agreement 
in  writing,  lease  and  bond,  for  the  purchase  of  the 
Hornet  quartz  lode  mining  claim,  which  said  lease 
and  bond  was  executed  on  the  2d  day  of  May,  1900, 
by  Isaac  Knoyle  and  Samuel  Kif  t  as  lessors,  to  Louis 
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Mason  as  lessee,  and  by  said  Louis  Mason  thereafter 
and  on  the  said  date  last  mentioned  assigned  to  R. 
O.  Merriman,  one  of  the  grantors  herein,  each  and 
all  of  which  said  quartz  lode  mining  claims  are 
located,  situate,  lying  and  being  in  Section  16,  Town- 
ship 3  North,  Range  7  West,  in  Summit  Valley  Min- 
ing District,  Silver  Bow  County,  Montana.  To- 
gether with  all  and  singular  the  tenements,  heredita- 
ments and  appurtenances  thereto  belonging  or  in 
anywise  appertaining,  and  the  rents,  issues  and 
profits  thereof,  and  also  the  estate,  right,  title,  inter- 
est property  possession,  claim  and  demand  whatso- 
ever, as  well  in  law  as  in  equity,  of  the  said  parties 
of  the  first  part,  in  and  to  the  said  premises,  [305] 
real  estate,  mining  claims  and  every  part  and  parcel 
thereof,  with  the  appurtenances.  To  have  and  to 
hold  all  and  the  said  premises,  real  estate  and  mining 
claims,  together  with  the  appurtenances  and  priv- 
ileges thereto  incident,  unto  the  said  party  of  the 
second  part  as  such  executrix  and  the  heirs  and  as- 
signs of  the  said  George  W.  Cooper,  deceased.  It  is 
expressly  covenanted  that  it  is  intended  hereby  to 
convey  any  and  all  rights,  title  and  interest  which  may 
hereafter  be  acquired  to  said  premises,  real  estate 
and  mining  claims,  or  any  part  thereof,  by  virtue  of 
any  patent  which  may  hereafter  be  issued  by  the 
United  States  Government  therefor  under  proceed- 
ings heretofore  instituted  in  that  behalf. 

In  Witness  Whereof  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals  the  day 
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and  year  first  above  written. 

R.  O.  MERRIMAN. 
RACHAEL  MERRIMAN. 

(Duly  acknowledged.) 

Mr.  NOLAN. — We  also  offer  in  evidence  a  war- 
ranty deed  from  Rachael  A.  Merriman  and  Robert 
O.  Merriman,  to  A.  Floyd  Bushnell,  conveying  an 
undivided  1/12  interest  in  the  mining  claims  referred 
to  in  the  preceding  deeds,  recorded  at  page  17,  Book 
96,  Warranty  Deeds,  Records  of  Silver  Bow  County, 
Montana. 

Mr.  SHELTON.— It  is  objected  to  on  the  ground 
that  it  is  incompetent,  irrelevant  and  immaterial. 

(Whereupon  said  instrument  was  read  into  the 
record  as  follows:) 

This  indenture,  made  the  2d  day  of  February,  1910, 
between  Robert  O.  Merriman  and  Rachael  A.  Mer- 
riman, his  wife,  of  Jefferson  County,  Montana,  par- 
ties of  the  first  part,  and  A.  Floyd  Bushnell,  of  Butte, 
Silver  Bow  County,  Montana,  the  party  of  the  second 
part,  Witnesseth:  That  the  said  parties  of  the  first 
part  for  and  in  consideration  of  the  sum  of  one  dol- 
lar, lawful  money  of  the  United  States  of  America, 
to  them  in  hand  paid  by  the  said  party  of  the  second 
part,  the  receipt  whereof  is  hereby  acknowledged, 
do  by  these  presents  grant,  bargain,  sell,  convey  and 
confinn  unto  the  said  party  of  the  second  part,  and 
to  his  heirs  and  assigns  forever,  all  the  real  property 
situated  in  Summit  Valley  Mining  District,  Silver 
Bow  County,  Montana,  described  as  follows :  An  un- 
divided 1/12  interest  in     [306]     and  to  each  of  the 
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following  named  quartz  lode  mining  claims:  The 
Gulf  quartz  lode  mining  claim,  located  May  9,  1900, 
by  R.  O.  Merriman,  and  recorded  at  page  96  of  Book 
2  of  Lode  Locations,  Location  Records  of  Silver  Bow 
County,  Montana ;  also  the  Hope  quartz  lode  mining 
claim,  located  May  13,  1900,  by  R.  O.  Merriman,  and 
recorded  at  page  97,  of  Book  2  of  Lode  Locations, 
records  of  Silver  Bow  County,  Montana;  also  the 
Olivia  quartz  lode  mining  claim,  located  May  16, 
1900,  by  R.  O.  Merriman  and  recorded  at  page  92  of 
Book  2,  Lode  Locations  of  Silver  Bow  County,  Mon- 
tana; also  the  Rabbit  quartz  lode  mining  claim,  lo- 
cated May  8th,  1900,  by  R.  O.  Merriman,  and  recorded 
at  page  94  of  Book  2  of  Lode  Locations,  Records  of 
Silver  Bow  County,  Montana ;  also  an  undivided  1/12 
interest  in  and  to  a  lease  and  bond  on  the  Hornet 
lode  claim,  executed  May  2d,  1900,  by  Isaac  Knoyle 
and  Samuel  Kift,  Louis  Mason,  and  which  was  sub- 
sequently on  the  same  day  assigned  to  R.  O.  Merri- 
man by  said  Louis  Mason,  it  being  intended  to  convey 
herein  all  right,  title  and  interest  of  the  parties  of 
the  first  part  in  and  to  the  said  Hornet  lode  claim 
by  virtue  of  lease  and  bond,  all  of  said  described 
property  being  situated  in  Section  16,  Tp,  3  N.,  R.  7 
W.,  together  with  all  and  singular  the  tenements, 
hereditaments  and  appurtenances  thereunto  belong- 
ing or  in  anywise  pertaining,  and  the  reversion  and 
reversions,  remainder  and  remainders,  rents,  issues 
and  profits  thereof,  and  also  all  the  estate,  right,  title, 
interest,  property,  possession,  claim  and  demand 
whatsoever,  as  well  in  law  as  in  equity,  of  the  said 
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parties  of  the  first  part,  of,  in  or  to  the  said  premises 
and  every  part  and  parcel  thereof,  with  the  appur- 
tenances. To  Have  and  to  hold  all  and  singular  the 
above  mentioned  and  described  premises,  together 
with  the  appurtenances,  unto  the  said  part  of  the  sec- 
ond part,  and  to  his  heirs  and  assigns  forever.  And 
the  said  parties  of  the  first  part  and  their  heirs  do 
hereby  covenant  that  they  will  forever  warrant  and 
defend  their  right,  title  and  interest  in  and  to  the  said 
premises,  and  the  quiet  and  peaceable  possession 
thereof  unto  the  said  party  of  the  second  part,  his 
heirs  and  assigns  against  the  acts  and  deeds  of  the 
said  parties  of  the  first  part,  and  all  and  every  person 
and  persons  whomsoever  lawfully  claiming  or  [307] 
to  claim  the  same. 

In  Witness  Whereof,  the  said  parties  of  the  first 
part  have  hereunto  set  their  hands  and  seals  the  day 
and  year  above  written. 

ROBERT  O.  MERRIMAN. 
RACHAEL  A.  MERRIMAN. 

(Signed,  sealed  and  delivered  in  the  presence  of 
E.  E.  Beale.) 

(Duly  acknowledged.)  _. 
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[Testimony  of  Ernest  Watson,  for  Defendants 
(Recalled).] 

ERNEST  WATSON,  heretofore  duly  called  and 
sworn  as  a  witness  on  behalf  of  the  defendants,  being 
recalled,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— Since  I  was  on  the  stand  before 
I  have  made  a  further  examination  of  the  leads  in 
question,  the  northerly  and  southerly  leads  on  the 
ground  in  controversy,  I  was  out  there  yesterday.  I 
visited  a  shaft  designated  as  shaft  21 ;  I  think  Tunnel 
30  is  the  one  I  visited  yesterday  also.  It  is  a  little 
north  of  east  from  shaft  21,  and  has  an  easterly  and 
westerly  direction.  I  also  on  yesterday  visited  the 
Vesuvius  workings.  I  on  yesterday  made  an  exam- 
ination of  tunnel  37 ;  that  would  be  the  tunnel  west 
or  adjacent  to  the  Mullins  tunnel. 

Shaft  21  on  the  northerly  lead  is  a  vertical  shaft, 
approximately  one  hundred  and  ten  feet  deep,  and 
timbered  its  entire  length.  There  is  a  ladder  that 
extends  to  the  bottom  of  that  shaft.  I  am  mistaken, 
when  I  said  this  shaft  was  timbered  to  the  bottom, 
it  is  timbered  to  within  twenty-five  feet  from  the  bot- 
tom, and  I  slide  down  a  rope  for  that  distance  to  get 
to-  the  bottom.  In  shaft  21  you  do  not  find  any  high- 
grade  material,  but  you  do  find  an  altered  rock,  and 
you  can  find  fairly  large  sized  crystals  of  quartz  in 
this  rock,  and  it  is  material  which  is  found  as  a  cap- 
ping in  veins,  where  the  action  of  the  elements  has 
altered  the  rock.    I  would  suggest  something  of   a 
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(Testimony  of  Ernest  Watson.) 
vein  or  lead  there.     This  material  I  call  capping  is 
shown  in  the  entire  bottom  of  the  shaft;  the  bottom 
is  about  five  feet  below  bedrock. 

I  also  went  into  tunnel  30.  I  did  not  go  into  the 
portal  of  the  tunnel,  but  I  descended  through  a  hole 
in  the  surface,  which  brought  me  into  the  cross-cut 
near  the  face  of  the  tunnel.  I  have  [308]  sam- 
ples to  show  what  I  found  in  the  cross-cut  that  runs 
southward  which  is  shown  on  Complainant's  Exhibit 
14,  the  first  material  encountered  is  a  fine-grained 
rock,  highly  stained  with  iron,  which  is  chiefly  aplite. 
That  is  the  rock  I  now  present  you  with. 

(Offered  in  evidence  and  marked  Defendants '  Ex- 
hibit 62.) 

That  is  shown — Exhibit  62^ — at  the  mouth  of  the 
cross-cut  and  in  the  workings  to  the  north — that  same 
character  of  material.  Proceeding  southward,  you 
obtain  a  more  highly  silicious  material,  the  ground 
mass  of  which  is  very  fine  grained,  but  in  which  you 
will  find  phynocrysts  of  quartz ;  the  sample  contain- 
ing this  phynocrysts  of  quartz  is  the  same  I  now  hand 
you. 

(Offered  in  evidence  and  marked  Defendants'  Ex- 
hibit 63.) 

Aside  from'  the  parties  of  quartz  that  are  discerni- 
ble in  the  sample  63,  the  balance  of  the  rock,  is  a 
highly  silicious  material,  containing  some  feldspar, 
and  hence  it  would  probably  be  called  aplite.  I  ob- 
tained another  sample  in  that  cross-cut.  Right  at  the 
face  of  that  cross-cut  to  the  south  you  find  a  very 
highly  silicious  material,  which  is  nearly  all  quartz. 
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These  samples  show  the  gradations  from   the   true 

aplite  on  the  north  to  the  quartz  on  the  face. 

(Sample  produced  by  witness  offered  in  evidence, 
as  found  at  the  face  of  the  cross-cut,  and  marked  De- 
fendants' Exhibit  64.) 

The_  WITNESS. — In  this  cross-cut  from  tunnel 
30,  as  it  exists  to  the  south,  there  is  seemingly  a 
change  from  aplite  to  quartz.  The  length  of  that 
cross-cut  is  approximately  sixteen  feet.  With  the 
exception  of  iron,  there  is  a  little  evidence  of  mineral- 
ization in  the  line  of  precious  metals  in  that  piece  of 
quartz  obtained  in  this  cross-cut.  The  change  in  con- 
ditions there  in  that  cross-cut  shows  that  there  is  a 
change  to  a  more  highly  silicious  material,  of  quartz, 
in  the  face  of  that  cross-cut,  which  is  good  evidence 
of  the  'existence  of  a  vein  in  close  proximity  to  the 
face  of  the  cross-cut.  Outside  of  that  quartz,  there 
is  nothing  to  show  in  that  cross-cut  that  there  is  a 
vein  there.  I  do  not  know  exactly  how  far  it  is  below 
the  bedrock  where  this  quartz  existed.  The  entire 
extent  of  that  quartz  body  is  not  determinable  from 
the  workings  there  at  the  present  time,  but  it  was 
shown  in  the  entire  face  of  that  cross-cut,  along  the 
bottom,  and  would  be  shown  toward  the  south.  There 
[309]  is  more  or  less  gradation,  as  shown  by  the 
samples  produced  here,  between  the  quartz  and  the 
other  material,  but  when  you  get  close  to  the  face  the 
change  is  not  so  marked. 

'Q.  Now,  in  the  light  of  the  conditions  there  and  in 
the  light  of  the  observations  that  you  made  on  the 
other  openings,  about  which  you  testified  heretofore, 
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(Testimony  of  Ernest  Watson.) 
what  would  you  say  as  to  whether  or  not,  in  your 
judgment,  this  lead  exposed  in  the  eastern  openings 
of  that  is  continued  through  those  openings  referred 
to  this  morning,  as  the  shaft  and  the  cross-cut? 

A.  Standing  at  the  western  end  of  that  property, 
near  shaft  No.  21,  and  lining  up  the  openings  between 
that  point  and  the  Vesuvius  shaft,  more  or  less  of  a 
direct  line  is  shown. 

Q.  Keeping  in  mind  the  nature  of  the  material 
shown  on  the  ground,  and  having  in  mind  that  situ- 
ation, what  would  you  say  as  to  whether  or  not  the 
lead  exposed  in  some  of  the  openings  and  the  evi- 
dence of  which  exists  in  some  of  the  other  openings 
is  one  and  the  same  point? 

A.  Judging  from  that,  I  think  it  is. 

The  WITNESS.— I  also  went  in  the  Vesuvius. 
Descending  the  Vesuvius  shaft,  and  proceeding 
toward  the  south,  twenty-six  feet  from  the  shaft,  a 
vein  is  exposed  which  varies  in  thickness  from  a  few 
inches  to  at  least  a  foot.  This  vein  is  shown  on  the 
western  side  of  the  tunnel,  and  was  followed  for  a 
distance  of  twenty-four  feet.  The  dip  of  this  vein 
at  the  western  extremity  is  quite  vertical,  but  at  the 
eastern  extremity,  at  the  bottom,  it  has  a  slight  dip 
toward  the  south.  The  strike  of  that  vein  is  easterly 
and  westerly.  There  is  some  modification  or  change 
in  the  dip  in  this  distance  of  twenty-three  or  four 
feet.  Of  course  that  would  be  due  to  the  facjt  that 
you  have  not  a  great  deal  of  it  exposed.  Of  course, 
any  vein,  if  it  has  a  general  dip,  say  toward  the  south 
or  toward  the  north,  would  change  in  places  slightly, 
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(Testimony  of  Ernest  Watson.) 
so  that  it  would  be  hard  to  determine  its  dip  from 
any  one  point.  As  I  last  saw  it  in  its  course  westerly, 
the  dip  is  almost  vertical.  I  say  that  is  a  mineralized 
vein.  I  did  not  take  any  samples  from  that  vein. 
Toward  the  south  there  is  another  cross-cut  which 
trends  toward  the  south,  in  which  little  stringers  of 
ore  are  found,  which  [310]  have  a  strike  easterly 
and  westerly,  about  five  feet  south  of  the  vein  I  have 
testified  about  that  runs  easterly  and  westerly. 

Q.  There  is  some  testimony  here  that  possibly  that 
fissure  there,  or  that  crack — that  lead — ^may  be  what 
is  called  a  master  joint  in  granite.  What  is  your  idea 
as  to  that  ? 

A.  My  idea  of  a  master  joint  is  that  it  is  nothing 
more  than  a  well  defined  plane  or  rift  plane  in  the 
granite,  which  is  used  materially  in  quarrying  gran- 
ite. Its  thickness  need  not  be  over  a  very  small 
fraction  of  an  inch.  When  it  becomes  larger  than 
that,  it  is  a  fracture  in  the  granite,  and  not  a  master 
joint,  and  if  this  fracture  becomes  mineralized  to  the 
extent  that  is  shown  on  the  ground,  I  would  call  it  a 
lead  or  vein.  This  fracture  I  notice  in  the  Vesuvius 
workings  does  not  disappear  by  depth,  because  it  is 
a  little  wider  at  the  bottom  than  at  the  top.  Its  ex- 
tremities are  not  shown;  it  is  at  least  a  foot  wide 
where  it  is  last  seen,  on  the  west  side. 

I  went  in  tunnel  37,  or  it  would  be  the  cross-cut 
from  tunnel  37  to  the  Hornet  tunnel,  practically,  be- 
cause the  mouth  of  tunnel  37  yesterday  was  so  com- 
pletely filled  with  snow,  you  could  hardly  get  in  there. 
As  shown  on  Defendants'  Exhibit  1,  there  is  a  cross- 
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cut  running  from  tunnel  37  to  tunnel  34.  Of  course 
that  tunnel  is  at  a  little  lower  level  and  there  is  a 
raise  to  the  mouth  of  the  Hornet  tunnel  or  tunnel  No. 
34.  Tunnel  37  is  approximately  fifteen  feet  lower 
than  tunnel  34.  At  the  intersection  of  that  cross-cut 
with  tunnel  37,  there  is  an  opening  to  the  surface,  and 
it  was  from  that  point  that  I  entered  that  cross-cut. 
I  made  an  examination  of  the  cross-cut,  but  did  not  go 
into  the  tunnel  at  all.  In  this  cross-cut,  at  a  distance 
of  sixteen  feet  from  the  northern  wall  of  the  cross-cut 
which  leads  to  the  raise,  which  goes  to  tunnel  34,  I 
found  a  lead  at  least  one  foot  wide  shown  on  both 
sides  of  the  cross-cut  near  the  bottom.  I  have  sam- 
ples of  that  material  here,  one  from  each  lead. 

(Samples  offered  in  evidence  and  marked  Defend- 
ants'Exhibit  65.) 

This  lead  in  that  cross-cut  is  clearly  defined  from 
the  surrounding  rock ;  that  is,  you  will  not  find  ma- 
terial directly  mineralized  like  that  on  either  side. 
The  strike  is  easterly  and  westerly,  but  [311]  there 
is  not  enough  exposed  to  give  the  dip.  The  samples 
I  have  produced  here  are  mineralized;  they  contain 
chrysocolla. 

Q.  And  having  in  mind  the  appearance  of  the  lead 
as  it  exists  there,  what  would  you  say  as  to  whether 
or  not  it  has  any  connection  in  its  strike  with  the  lead 
that  is  east  of  it  and  west  of  it,  as  you  have  heretofore 
testified  about  ? 

Judge  BOURQ'UIK— Objected  to.  He  has  not 
testified  as  yet  to  any  lead  west ;  assuming  a  fact  not 
in  evidence  by  this  witness ;  incompetent. 
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A.  It  has  an  easterly  and  westerly  strike  as  the 
other  veins  to  which  I  have  testified,  and  its  character 
of  mineralization  is  similar  to  that  shown  in  the 
Hornet. 

The  WITNESS. — In  the  Vesuvius  there  is  a  cross- 
cut running  north  sixty-eight  feet,  at  a  point  thirty- 
one  feet  from  the  shaft,  northerly.  You  encounter  a 
change  in  the  character  of  the  material,  and  this 
change  extends  over  a  distance  of  from  seven  to  ten 
feet.  This  material,  which  is  represented  in  seams 
shown  on  both  sides  of  the  cross-cut,  would  suggest  a 
fissure,  or  fissures,  which,  although  not  having  min- 
eralized at  that  point,  might  be  mineralized  farther 
east  or  west.  The  conditions  there  indicate  the  ex- 
istence of  a  fissure.  The  course  of  that  fissure  is  east- 
erly and  westerly.  I  will  state  that  that  is  not  so 
highly  mineralized  as  the  mineralization  to  the  south 
of  the  vein  to  the  south.  The  Vesuvius  shaft  I  am 
speaking  of  is  noted  on  the  map  as  the  Vesuvius  dis- 
covery. This  last  mineralized  streak  I  am  speaking 
of  is  north  of  the  shaft,  about  twenty-one  feet  to  the 
point  where  you  first  encounter  it. 

Cross-examination. 
(ByMr.  SHELTON.) 

The  WITNESS.— I  had  examined  shaft  21  before 
yesterday ;  I  testified  about  it  before.  Shaft  21  is  not 
timbered  to  within  twenty-five  feet  of  the  bottom, 
approximately.  I  have  not  said  that  there  is  a  vein 
there,  but  I  have  said  this  time  that  there  was  more 
of  a  vein  capping  than  the  vein  itself.  I  had  more 
time  this  visit ;  the  other  visit  I  was  just  down  in  it 
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and  out  again.  I  will  say  that  there  is  no  high  min- 
eralization there — that  is,  no  chrysocoUa  or  cuprite, 
but  the  rock  when  brought  to  the  surface  will  show  a 
light  [312]  yellowish  red  and  yellow  stain,  due  to 
iron.  You  can  find  iron-stained  rock  almost  any- 
where, but  not  of  that  nature.  It  is  a  soft  altered 
rock,  which  has  changed  by  the  action  of  the  elements. 
I  call  it  more  the  capping  of  the  vein  than  the  vein 
itself ;  that  is  something  that  might  lead  to  a  vein,  yes, 
sir.  I  cannot  say  from  the  examination  of  that  shaft 
alone  that  there  are  walls  or  defined  boundaries  to 
that  material.  That  yellowish  tinge  that  that  ma- 
terial has  might  be  due  to  a  mixture  of  iron  and 
copper  stains,  but  as  far  as  stating  the  exactness  of 
what  it  is,  I  cannot.  There  is  copper  there  in  minute 
quantities.  You  might  be  able  to  find  more  copper 
in  that  material  than  you  would  in  the  specimens  of 
aplite.  In  the  country  rock,  say  in  the  vicinity  of 
the  Mullins  vein,  you  might  find  more  copper  than 
you  do  there.  The  most  I  can  say  concerning  what  I 
discovered  in  tunnel  21  is  that  it  might  possibly  be 
the  capping  of  a  vein. 

I  think  Defendants'  Exhibit  62  is  aplite,  stained 
somewhat  with  iron.  It  occurs  quite  a  good  deal  in 
that  locality,  and  often  in  irregularly  shaped  bodies. 
In  tunnel  35,  you  just  run  into  that.  You  can  find 
some  of  that  material  in  the  walls  of  tunnel  36.  You 
will  find  stringers  of  that  material  with  granite  on 
either  side.  It  is  found  within  the  granite  also. 
You  might  find  that  stuff  where  there  is  no  showing 
of  a  vein,  but  when  you  say  absolutely  no  showing, 
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I  will  say  no  to  that  question.  I  can  conceive  of 
where  you  would  have  that  material  farther  removed 
from  a  vein ;  it  is  distributed  there  through  the  gran- 
ite very  generally.  I  think  I  got  this  sample  ten  or 
twelve  feet  below  the  surface;  I  found  it  in  tunnel 
30.  This  sample  62  was  obtained  close  to  the  inter- 
section of  the  tunnel  with  the  cross-cut  going  south. 
I  got  sample  63  a  little  bit  farther  south.  It  could 
be  called  quartz  porphyry,  with  large  sized  crystals. 
It  is  a  highly  silicious  material,  containing  distinct 
crystals  of  quartz.  A  little  bit  farther  south,  and 
about  the  same  depth,  I  got  sample  exhibit  64,  which 
is  quartz.  Sample  64  was  obtained  right  at  the  face 
of  that  cross-cut  going  toward  the  south.  It  would 
be  close  to  a  point  represented  by  a  small  red  line  on 
Complainant's  Exhibit  14.  I  picked  that  piece,  sam- 
ple 64,  off  of  a  [313]  large  mass  of  this  material. 
There  is  a  little  bench  in  the  face  of  that  cross-cut, 
and  it  is  from  that  little  bench  I  obtained  it.  I  would 
say  it  is  from  a  foot  to  a  foot  and  a  half  wide  there. 
I  could  not  tell  the  dip  of  the  vein.  The  strike  is  east 
and  west. 

I  also  went  into  the  Vesuvius  and  twenty-six  feet 
south  of  that  I  found  a  vein.  And  farther  south  of 
that  I  said  I  found  a  little  seam  of  mineralized  mate- 
rial. I  said  standing  over  here,  and  keeping  in 
mind  where  I  saw  the  material  exposed  in  the  vari- 
ous openings,  it  has  a  generally  straight  line  course. 
The  fact  that  the  openings  were  on  a  line  would  npt 
indicate  to  me  that  they  are  upon  one  vein,  but  keep- 
ing in  mind  what  you  see  in  the  ground;  that  is  a  good 
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practical  test.     The  openings  I  refer  to  include  the 

Vesuvius,  tunnel  31,  shaft  21,  tunnel  30. 

There  is  a  vein  in  tunnel  31,  in  the  cross-cut  north, 
,also  in  the  tunnel  as  represented  on  Complainant's 
Exhibit  14.  I  think  the  strike  indicated  on  the  map 
is  a  little  bit  too  much  to  the  north.  I  did  not  make 
any  measurement  or  use  a  compass  myself.  The 
strike  is  probably  correctly  represented  on  that  map, 
but  it  could  still  be  in  reality  a  little  too  much  to 
the  north,  because  in  platting  this,  the  survey  points 
were  taken  not  exactly  in  the  center  of  the  tunnel  and 
then  the  side  line  of  the  tunnel  could  be  just  over  a 
little  so  that  point  was  in  the  center.  The  shifting 
would  be  done  easily  enough  without  in  reality  mak- 
ing a  known  mistake.  I  say  there  may  be  slight  in- 
accuracies in  the  platting  of  the  map. 

Q.  But  that  would  not  exceed  a  foot,  or  a  couple  of 
feet? 

A.  Well,  a  foot  or  a  couple  of  feet  in  giving  the 
strike  for  a  couple  of  feet,  and  then  containing  that 
for  the  distance  of  the  claim,  would  make  a  good  deal 
of  difference. 

The  WITNESS.— That  map  is  drawn  to  a  scale  of 
a  hundred  feet  to  the  inch,  and  two  feet  on  there 
would  make  but  little  difference.  I  would  sooner  see 
a  map  showing  the  cross-sections  of  those  at  the 
points  where  the  vein  is  exposed,  and  then  platted 
sho^dng  the  distances  from  the  walls. 

As  shown  there,  the  strike  of  that  vein  does  not 
bring  it  near  shaft  21  or  tunnel  30.  Again,  further 
work  in  this  cross-cut  to  the     [314]     north,  in  tun- 
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nel  SI,  has  shown  that  there  is  more  than  is  shown 
there, — ^that  is,  in  my  judgment,  and  hence  the  cor- 
rect strike  is  not  shown  there.  The  face  of  the  cross- 
cut is  not  necessarily  entirely  through  the  vein.  In 
the  face  of  that  cross-cut  now,  there  is  a  granite  rock, 
but  that  granite  rock  is  slightly  stained  green  and, 
as  farther  back  we  see  stained  rock  in  between  rich 
stringers  of  ore,  we  have  no  right  to  assume  that 
the  wall  we  have  now,  or  the  face  of  the  tunnel,  is 
the  true  wall  of  the  vein;  and  further  we  do  not  know 
the  width  here;  that  is,  at  a  point  thirty-three  feet 
from  the  intersection  of  the  north  cross-cut  with  the 
tunnel.  Of  course,  we  cannot  assume  there  is  any- 
thing there  until  it  is  shown.  The  depth  of  shaft  21 
is  one  hundred  and  ten  feet. 

Q,  If  there  were  a  vein  disclosed  there,  you  would 
not  expect  it  to  be  the  same  as  the  vein  which  occurs 
up  here  in  the  shaft  ten  feet  below  the  surface,  would 
you  ?  The  dip  of  the  vein  would  necessarily  bring  its 
apex  some  distance  either  to  the  north  or  south  ac- 
cording as  its  dip  was  either  north  or  south? 

A.  If  it  had  a  slight  dip,  or  was  nearly  vertical, 
That  would  not  make  much  difference. 

The  WITNESS.— Yes,  the  vein  in  tunnel  31  has 
a  dip  toward  the  north,  a  few  degrees  from  the  verti- 
cal. 

There  is  a  well-defined  stringer  in  the  Vesuvius 
shaft,  about  twenty-six  feet  from  the  shaft,  that  is  a 
well-defined  vein.  There  is  also  one  stringer  farther 
south  which  may  be  a  part  of  that  same  vein.  The 
vein  twenty-six  feet  south  from  the  shaft  varies  in 
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width  from  a  few  inches  to  a  little  over  a  foot.  It  is 
in  granite  formation.  I  say  that  could  not  be  a  joint 
plane  of  the  granite.  If  it  were  a  joint  plane  and 
were  mineralized  and  had  any  appreciable  width  I 
would  call  it  a  vein.  If  it  was  mineralized  and  just 
a  joint  plane,  it  might  be  designated  by  Winchell's 
term,  **veinlet."  Joint  places  do  exist  and  they  are 
used  extensively  in  the  quarrying  of  granite.  Joint 
planes  are  probably  the  contraction  cracks  formed  in 
the  magma  when  it  consolidated.  Cracks  in  the 
granite  will  follow  the  planes  of  weakness,  which 
will  probably  be  along  the  planes.  Such  a  crack  can 
have  almost  any  width,  providing  the  material  is 
I]315]  groimd  up  in  between  it,  and  if  it  then  be- 
comes mineralized,  if  it  has  any  appreciable  width  to 
the  extent  that  ore  is  found  in  it,  why  then  it  is  a 
vein,  but  would  not  be  called  a  crack.  It  may  and 
may  not  have  great  length  and  depth.  If  I  find  min- 
eralization for  the  width  of  one  foot,  whether  it  be  in 
a  crack  or  fissure  of  any  kind,  if  that  carries  suffi- 
cient mineralization,  why  then  I  would  follow  it  re- 
gardless of  its  genesis.  I  would  expect  it  would  go 
down  and  the  mineral  follow  it  to  this  extent.  Of 
course,  knowing  how  the  ore  changes,  I  would  prob- 
ably expect  the  character  of  the  mineralization  to 
change  some.  But  to  simply  grant  that  a  crack  that 
is  mineralized,  and  to  state  specifically  that  it  has 
sufficient  mineralization,  is  a  pretty  random  guess. 
The  mineralization  in  a  joint  plane  is  not  necessarily 
different  from  the  mineralization  in  a  vein;  it  could 
have  been  deposited  the  same  way.    If  I  had  just 
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what  I  was  sure  was  a  joint  plant,  which  was  very 
close  together,  there  would  be  no  appreciable  quan- 
tity of  mineralization  there;  I  do  not  conceive  of  a 
joint  plane  being  from  one  to  two  feet  wide  and  min- 
eralized. If  I  was  sure  I  had  just  one  joint  plane, 
and  that  it  was  not  of  any  appreciable  width,  I  would 
not  attempt  to  develop  a  mine  out  of  it. 

Coming  back  to  this  question  of  lining  up  the 
shafts,  it  could  be  said  roughly  that  the  Olivia  shaft, 
shafts  1  and  2,  and  openings  on  tunnel  31  and  the 
Gulf  Discovery  are  all  in  a  line;  that  is,  disregard- 
ing anything  that  has  been  seen  on  the  ground.  We 
know  that  in  these  various  openings,  the  veins  as  dis- 
closed have  an  easterly  and  westerly  strike,  and  to 
make  the  Gulf  Discovery  in  line  with  shaft  1  and 
2  and  the  Olivia  and  tunnel  31,  we  have  to  absolutely 
disregard  that  point.  I  did  not  say  I  was  disregard- 
ing the  strike  in  tunnel  31  in  order  to  put  the  open- 
ings on  a  line  and  say  they  are  all  on  one  vein,  be- 
cause as  I  saw  it  on  the  ground,  I  think  that  strike  is 
more  northwest  and  southeast  than  that  shown  here. 
You  have  what  I  think  is  possibly  one  wall;  I  thought 
that  south  wall  had  a  strike  more  northwest  and 
southeast  than  is  shown  here. 

I  include  in  my  enumeration  of  what  this  vein  runs 
through  the  [316]  cross-cut  from  tunnel  30,  and 
shafts  1  and  2  come  practically  in  the  same  direction. 
There  are  veins  in  shafts  1  and  2.  No.  2  does  not 
show  any  distinct  vein.  This  quartz  stringer  in  No. 
1  could  be  used.  I  said  it  would  suggest  the  pres- 
ence of  a  vein. 
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Q.  What  did  you  mean  when  you  said  that  there 
were  stringers  in  the  south  end  of  this  cross-cut  and 
Vesuvius  shaft? 

A.  There  is  a  cross-cut  that  runs  a  little  more  to 
the  south  than  is  shown  on  that  map,  and  in  that, 
roughly  paralleling  the  east  and  west  vein,  shown  at 
the  point  twenty-six  feet  from  the  shaft,  are  small 
stringers  carrying  high  mineralization.  Stringers 
are  small  seams  varying  in  thickness,  and  in.  this 
carrying  mineral. 

The  WITNESS. — Stringers  are  relatively  small 
seams,  carrying  mineral.  In  large  veins  the  string- 
ers might  be  large  compared  to  a  knife  blade,  or 
compared  to  one  foot  even,  but  they  are  small  with 
regard  to  the  entire  vein.  That  is  the  reason  I  use 
the  term  relatively. 

Q.  Well,  these  stringers  I  understood  you  to  say 
possibly  connected  with  the  vein  to  the  north? 

A.  No.  They  might  continue  on  roughly  parallel 
to  it,  but  they  might  change.  They  are  thick  enough 
to  unite  with  them  at  depth. 

The  WITNESS.— Taken  in  a  small  portion,  a 
stringer  is  the  same  as  a  vein;  it  could  be  called  a 
veinlet  perhaps.  It  would  have  to  have  boundaries 
and  mineralization.  In  this  instance  the  boundaries 
are  slightly  altered  granite. 

When  I  was  on  the  stand  the  other  day,  I  referred 
to  a  stringer  which  I  said  could  be  seen  in  the  Hornet 
shaft  at  about  seventeen  feet  below  the  surface.  I 
used  the  term  in  practically  the  same  way  then. 

Q.  Now,  in  tunnel  37,  you  say  you  found  a  vein 
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that  is  about  sixteen  feet  south  from  the  north  end 

of  that  cross-cut  ? 

A.  Well,  there  might  be  some  discrepancy  as  to 
where  that  measurement  was  taken,  but  it  was  six- 
teen feet  from  the  north  wall  of  the  cross-cut,  as  it 
turns  to  unite  with  the  raise  that  connects  with  tun- 
nel 34. 

[317]  The  WITNESS.— That  point  would  be,  on 
complainant's  map  15,  just  a  little  north  of  the  sec- 
ond word ' '  aplite. ' '  About  halfway  between  the  two 
words  "aplite."  That  vein  is  well  defined  as  shown; 
it  is  probably  one  foot  wide.     The  walls  are  aplite. 

Q.  Did  you  examine  the  cross-cut  clear  down  to  the 
tunnel? 

A.  Well,  from  the  point  where  the  vein  is  shown, 
why  the  tunnel  is  fairly  well  filled  with  wash, — that 
is,  the  wash  comes  down  nearly  to  the  bottom,  and 
the  wash  is  caved  from  the  back  and  sides  of  the 
cross-cut. 

The  WITNESS.— You  are  in  bedrock  from  what 
I  call  the  vein  north,  the  Mullins  tunnel,  at  the  bot- 
tom; the  bedrock  is  exposed.  That  is  the  only  dis- 
tinct stringer  or  vein  I  saw  there,  but  you  will  find 
a  green  mineralization  in  various  places,  especially 
just  on  the  corner  where  it  makes  a  turn  to  the  right, 
where  it  connects  with  the  Hornet  tunnel, — there  is 
a  little  green  stain  there.  I  do  not  call  that  a  vein 
there,  what  is  exposed,  but  it  could  be  vein  material. 
As  it  is  shown  there  at  that  point,  it  is  not  a  distinct 
vein  by  itself;  just  the  one  vein  is  exposed  there; 
from  that  map,  it  is  a  little  south  of  west  from  the 
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point  marked  "Hornet  Discovery." 

Q.  Aiid  the  Hornet  Discovery,  and  at  the  cross-cut 
north  of  it,  and  the  Mullins  tunnel,  there  is  a  vein 
which  is  over  thirty  feet  wide,  isn't  there? 

A.  Yes,  sir;  having  an  easterly  and  westerly  strike. 

The  WITNESS. — That  vein  does  not  necessarily 
dwindle  down  to  a  width  of  one  foot  in  that  distance ; 
but  we  have  just  one  foot  exposed  in  that  cross-cut, 
and  that  foot  is  shown  in  the  bottom,  just  in  bedrock; 
I  am  speaking  of  cross-cut  37;  and  again  if  you  go 
up  in  the  Hornet  tunnel,  or  tunnel  34,  and  if  you  will 
look  in  the  back,  you  will  probably  see  they  have  only 
one  foot  of  rich  material. 

A  very  well-defined  vein  would  have  to  have  two 
walls,  I  should  judge.  When  I  say  one  foot  wide  of 
that  material,  it  might  be  slightly  greater  than  that, 
and  grade  a  little  more  into  the  walls  as  it  proceeds, 
but  just  at  that  point,  with  the  exception  of  a  slight 
green  mineralization,  that  is  the  only  well-defined 
&eam  which  I  had.  That  vein  is  not  well-defined  to 
the  extent  that  you  could  put  a  knife  point  as  to 
where  the  mineralization  ceases;  it  is  [318]  not 
well  defined  to  that  extent.  I  think  there  is  a  vein 
there,  and  then  within  the  vein  a  rich  stringer;  the 
stringer  is  one  foot  wide;  I  do  not  know  the  width 
of  the  vein.  I  did  not  see  the  walls.  1  could  not  see 
any  other  mineralization  to  the  south,  owing  to  the 
fact  of  the  presence  of  the  wash,  but  there  is  at  vari- 
ous places  toward  the  north  green  stain,  which  might 
be  just  stain  and  which  might  also  be  replacement  of 
the  wall  rock, — of  the  country  rock.    If  that  stain 
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is  sufficient  to  make  the  percentage  of  stain  consid- 
erable, then  it  is  vein  material.  I  did  not  call  that 
vein,  but  it  might  be  vein  material.  I  said  at  that 
point,  I  could  not  take  that  separate  chunk  and  call 
it  a  vein,  but  that  don't  necessarily  mean  I  did  not 
say  it  was  in  vein  material.  I  could  say  I  think  it  is 
vein  material  on  account  of  the  mineralization  shown 
there. 

Q.  As  a  matter  of  fact,  you  do  not  know  whether 
there  is  a  vein  there  or  not,  do  you,  from  anything 
that  you  saw  there  it  may  or  may  not  be"? 

A.  There  is  a  very  good  indication,  owing  to  the 
highly  mineralized  one  foot  that  was  there. 

The  WITNESS.— To  me  that  is  a  good  indication 
of  a  vein. 

I  testified  about  a  stringer  in  the  Hornet  shaft 
having  a  northerly  dip  and  having  a  width  of  about 
a  foot  or  a  foot  and  a  half.  It  would  lay  under  the 
floor  of  the  cross-cut  on  the  north  and  east,  come 
slightly  under  the  bottom  coming  southward.  It 
would  vary  from  nothing  up  to  say  a  foot  and  a  half. 
Some  of  that  material  was  richer  than  three  and  a 
half  per  cent.  It  was  richer  than  some  of  the  mate- 
rial beneath  it;  and  I  will  state  here  now  the  reason 
that  it  is  not  seen  toward  the  west  is  that  the  wash 
comes  down  there  and  cuts  it  off,  and  it  is  slightly 
shown  on  the  east  side.  This  stringer  is  of  greenish 
color;  it  can  easily  be  seen.  I  could  not  tell  why  they 
did  not  take  it  out  when  they  were  running  the  cross- 
cut from  the  Horaet  to  the  Gulf.  They  cut  into  it 
when  they  sunk  down  there  I  think.    It  has  been 
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dug  into,  as  I  understand,  some  of  the  material  has 
been  shipped  from  the  Gulf,  but  why  it  was  not  all 
removed,  is  something  I  do  not  know.  If  I  owned 
it,  I  would  remove  it.  I  think  part  of  it  was  taken 
out.  I  do  not  know  how  [319]  much.  That 
could  probably  be  obtained  from  the  testimony  of 
those  who  took  it  out.  I  do  not  know  whether  it  got 
wider  over  towards  the  south;  you  can't  tell  anything 
about  the  width  at  the  shaft.  I  do  not  know  how 
thick  it  was  there. 

Q.  Why  do  you  think  some  of  it  was  taken  out  ? 

A.  Just  what  I  have  seen  there  and  heard  as  to 
when  the  Gulf  shaft  was  sunk,  why  that  material  was 
taken  from  there  and  the  bottom  of  the  Gulf  comes 
to  the  floor  there, — they  must  have  taken  it  out. 

The  WITNESS.— If  the  Gulf  came  only  to  the  bot- 
tom of  that  cross-cut,  it  would  rest  on  it  perhaps. 
Just  at  the  little  opening  which  goes  from  the  Hornet 
shaft  to  the  cross-cut,  or  at  the  bottom  of  that  bench, 
upon  which  the  bottom  of  the  Gulf  shaft  rests 
would  indicate  some  of  it  was  taken  out.  I  think 
they  took  out  a  portion  of  the  eastern  extremity  of 
it,  and  this  stringer  is  shown  on  the  east  side, — a 
little  of  the  Hornet  shaft,  and  hence  would  extend 
into  the  southern  portion  of  the  Gulf  shaft.  They 
may  have  cut  through  it.  It  may  have  thinned  down, 
at  that  point,  but  that  is  something  I  am  just  guess- 
ing at.  I  could  not  give  any  exact  reason  why  I  did 
not  take  the  direction  or  strike  of  the  south  wall  of 
the  vein  as  shown  in  tunnel  31,  with  a  compass.  I 
saw  it  taken  with  a  compass. 
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Redirect  Examination. 
(By  Mr.  NOLAN.) 

Q.  By  whom  was  the  compass  observation  made  at 
the  time  you  were  advised  that  the  strike  was  north- 
west and  southeast  instead  of  northeast  and  south- 
west as  it  is  shown  on  this  Complainant's  map,  Ex- 
hibit 17. 

A.  I  think  it  was  taken  by  Mr.  Barker. 

Q.  If,  as  a  matter  of  fact,  it  is  an  established  fact 
in  the  case  that  the  strike  instead  of  being  shown  as 
it  is  on  this  map,  northeast  and  southwest,  it  should 
be  shown  to  be  northwest  and  southeast,  what  do  you 
say  then  as  to  whether  or  not  the  indications  in  that 
tunnel  would  influence  you  in  any  way  in  the  judg- 
ment that  you  have  reached  that  that  is  the  same  vein 
as  disclosed  in  all  of  those  openings,  partially  or 
wholly  ? 

[320]  Mr.  SHELTON.— We  object  to  the  ques- 
tion because  it  assumes  something  as  a  fact  which 
has  not  been  shown  to  be  a  fact.  It  assumes  that  the 
strike  has  been  shown  as  different  from  what  it  is 
shown  on  the  map,  and  as  far  as  I  know  there  is  not 
any  evidence  that  amounts  to  anything,  that  there  is 
such  a  strike. 

A.  If  that  strike  were  shown  to  be  northwest  and 
southeast,  it  would  then  coincide  with  what  I  have 
thought  all  along,  and  would  coincide  with  my  opin- 
ion given  as  to  the  general  line  of  those  openings. 
It  would  strengthen  my  opinion  to  some  extent  that 
the  lead  exposed  in  all  those  openings  is  the  same  lead. 

The  WITNESS. — There  are  not  sufficient  develop- 
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ments,  in  my  judgment,  in  the  cross-cut  from  tunnel 
37  to  disclose  the  width  of  the  lead  there.  I  could 
not  say  if  the  discolored  material  that  I  spoke  of, 
independent  of  the  vein  I  spoke  of,  was  vein  mate- 
rial. If  the  mineralization  was  sufficient,  it  cer- 
tainly would  be  vein  material.  Further  work  from 
cross-cut  37,  or  from  the  bottom  of  the  Hornet  shaft 
would  disclose  the  true  width  of  the  vein. 

Q.  When  you  speak  about  the  walls  of  the  vein  in 
the  cross-cut  from  37  tunnel,  did  you  desire  to  be 
understood  that  those  were  the  walls  of  that  fissure  ? 

A.  Those  were  the  walls  of  that  one  rich  stringer. 

The  WITNESS'. — From  the  mineralization  shown 
elsewhere,  I  should  judge  that  that  is  a  rich  stringer 
by  itself. 

Recross-examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— When  I  speak  of  this  being  a 
rick  stringer  by  itself,  I  am  in  a  way  basing  my  con- 
clusion on  what  I  saw  in  the  cross-cut  cutting  tunnel 
37,  because  I  saw  evidences  of  mineralization  besides 
that  one  rich  stringer.  And,  again,  in  the  other 
workings  shown  in  the  same  tunnel  34,  I  saw  condi- 
tions similar.  I  think  the  rock  on  either  side  of  this 
vein  is  aplite.  I  could  not  say  whether  the  minerali- 
zation extended  to  the  south  or  not,  because  of  the 
wash  there,  but  at  the  north  you  will  find  minerali- 
zation, and  in  small  cases  you  will  find  rich  minerali- 
zation, so  that  the  mineralization  is  not  exactly  all 
slight.  You  will  find  little  spots  of  rich  [321] 
mineralization,  say  in  corners  of  a  large  rock  the  size 
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of  your  fist,  which  will  be  fairly  well  stained  up. 
That  stain  may  be  either  the  color  of  the  molecules  or 
the  crystals  which  compose  the  rock,  or  it  may  be 
the  replacement  of  some  of  the  constituents  of  the 
rock.  If  the  staining  is  sufficient  to  increase  the 
mineralization  to  any  extent,  then  it  is  as  much  vein 
material  as  if  it  was  formed  by  vein  replacement 
itself.  I  cannot  say  whether  the  vein  stops  and  the 
country  rock  begins  within  definite  limits.  The 
granite  around  there  contains  copper,  copper  pyrites 
in  minute  quantities.  That  copper  in  some  cases  will 
stain  portions  of  the  rock  in  the  process  of  weather- 
ing the  granite,  but  you  will  find  large  masses  of 
granite  altered  to  such  an  extent  that  it  becomes 
nothing  but  a  fine  powder,  and  the  green  stain,  due 
to  the  weathering  of  that  copper,  is  very  slight. 

Q.  Well,  I  ask  you  to  assume  that  the  mineraliza- 
tion is  only  in  small  places,  or  small  pieces  of  the 
rock,  and  that  the  rock  is  widely  scattered  over  a 
large  area,  that  the  portions  of  the  rock  in  those 
places  is  more  or  less  stained,  other  places  greater 
mineralization,  but  the  mineralization  where  it  has 
occurred  does  not  extend  over  a  large  area,  but 
over  a  small  area,  the  rock  is  not  of  sufficient  value 
as  it  is  mineralized  to  take  it  out  for  treating. 
Would  you  call  that  a  vein  f 

A.  Conditions  as  you  have  given  them  suggest  the 
term  vein  for  the  entire  mass,  but  the  richer  mate- 
rial within  that  mass  would  be  termed  ore  chutes. 

Q.  Well,  if  there  is  not  chutes  of  ore,  as  I  have 
asked  you  to  assume,  if  you  assume  that  the  miner- 
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alization  is  great,  it  covered  a  small  area,  a  few  feet 
in  extent,  small  separated  pieces  of  stained  or  im- 
pregnated rock,  and  the  mineralization  is  entirely 
superficial  near  the  surface,  and  not  of  sufficient 
value  to  justify  taking  out,  of  the  mineralized  rock 
for  treatment,  would  you  still  call  that  a  vein*? 

A.  It  might  still  be  called  a  vein.  If  there  was 
only  just  a  mere  stain, — if  that  was  all  there  was  to 
it,  and  that  extended  over  large  areas,  then  it  would 
be  called  more  of  an  ore  body.  If  it  is  not  a  mere 
stain,  but  is  impregnated  so  as  to  form  copper  sili- 
cate, I  [322]  think  it  would  be  termed  a  vein.  It 
would  have  definite  boundaries,  because  there  would 
be  boundaries  between  the  points  where  the  impreg- 
nation ceased  and  the  country  rock  began.  When  I 
say  boundaries,  I  do  not  mean  that  it  must  have 
well-defined  walls.  The  definite  boundaries  can  be 
very  irregular;  that  is,  according  to  the  impregna- 
tion of  the  rock. 

Q.  I  have  asked  you  to  assume  that  these  pieces 
of  rock  are  isolated,  and  that  they  are  scattered — 
that  is,  the  pieces  of  rock  that  are  impregnated  with 
copper,  they  are  merely  scattered  or  widely  dis- 
tributed over  a  large  area  and  not  in  bodies  at  any 
one  place,  of  any  considerable  size.  There  is  no 
definite  boundary? 

A.  There  are  definite  boundaries  to  each  par- 
ticular mass  to  which  you  refer. 

Q.  Do  you  call  that  a  tabular  mass,  a  metalliferous 
mass? 
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A.  It  is  not  exactly  tabular.  It  is  more  of  a  kid- 
ney. 

;Q.  Well,  then,  such  a  deposit  would  be  classed  as  a 
vein,  would  it? 

A.  That  would  depend  more  or  less  on  how  dis- 
tant these  bodies  were.  If  we  have  a  mass  contain- 
ing kidneys  here  and  there,  then  on  each  side  of  that 
we  have  a  mass  which  does  not  show  these — that 
whole  mass  can  be  considered  a  vein,  but  probably 
not  a  paying  vein. 

The  WITNESS. — You  have  asked  me  to  assume 
that  these  pieces  of  rock  are  widely  scattered,  iso- 
lated and  widely  distributed,  and  I  have  stated  that 
it  would  not  be  sufficient  to  pay.  You  would  simply 
call  that  a  deposit  of  mineral. 

Such  mineralization  as  I  saw  in  the  tunnel  connec- 
tion 37,  could  only  be  determined  where  it  was  part 
of  a  vein  by  an  assay.  If  you  could  get  a  fair  assay 
across  that  cross-cut,  that  would  prove  more  conclu- 
sively what  it  is.  I  did  not  make  such  an  assay,  so  I 
cannot  say  at  the  present  time  whether  it  is  a  vein  or 
not. 

Q.  Now,  I  will  ask  you  to  assume  that  this  map. 
Defendants'  Exhibit  1  is  correct  so  far  as  tunnel  31 
is  represented  on  it,  and  I  will  ask  you  to  indicate, 
if  you  can,  the  place  in  the  north  cross-cut  where  you 
first  encountered  the  vein? 

A.  The  place  where  I  first  encountered  the  vein  in 
that  north  cross-cut  in  tunnel  31,  would  be  approxi- 
mately a  quarter  of  an  inch  [323]  from  the  inter- 
section of  the  openings  and  the  cross-cut ;  that  would 
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be  a  quarter  of  an  ineli  on  the  map,  and  nearer  to  the 

brown  streak. 

The  WITNESS.— I  encountered  the  ore  in  the 
tunnel  east  of  the  cross-cut,  running  north,  thirty- 
three  feet  from  the  intersection  of  the  north  cross- 
cut and  the  tunnel ;  on  this  map  that  would  be  about 
a  third  of  an  inch.  It  would  be  about  midway  in  that 
brown  streak,  as  shown  on  the  map.  The  brown 
streak  is  about  an  eighth  of  an  inch  wide.  I  think 
it  was  a  wall  in  both  cases  I  saw  there ;  it  would  be 
the  footwall.  I  had  the  strike  of  the  footwall  and 
the  vein  there  for  that  distance.  Of  course,  in  put- 
ting a  straight  edge  on  a  map  of  this  sort,  with  that 
scale,  it  is  pretty  hard  to  judge  exactly  where  to  put 
it.  (Witness  places  straight  edge  on  map.)  That 
line  will  not,  if  produced,  strike  very  close  to  shaft 
21 ;  it  would  run  some  distance  south.  We  are  taking 
the  strike  of  a  large  vein  within  a  distance  of  thirty- 
three  feet,  approximately,  and  a  slight  error  here 
would  make  a  vast  error  in  the  distance  of  a  thou- 
sand feet.  It  would  be  determined  exactly  on  the 
ground ;  if  there  is  any  error  it  is  in  the  platting  of 
the  map.  I  measured  the  distance  on  the  ground, 
but  this  is  a  large  scale,  one  inch  to  a  hundred  feet. 
And  again,  we  did  not  have  one  wall  here,  and  one 
wall  would  not  determine  the  exact  strike  of  the  vein. 
Still  it  indicates  in  a  rough  way,  the  strike  of  the 
vein,  and  you  can  allow  a  margin  or  variation  and 
still  you  have  your  strike  in  a  northwesterly  and 
southeasterly   course — slightly   north    of   each.     It 
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would  have  to  vary  some  to  twist  it  around  into  a 

northwesterly  course. 

(Signed  by  the  witness  and  sworn  to  before  the 
Master,  Jan.  9,  1912.) 

[Testimony  of  H.  A.  Bowman,  for  Defendants.] 
H.  A.  BOWMAN,  duly  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— My  name  is  H.  A.  Bowman;  I 
live  in  Butte,  Montana;  have  lived  here  off  and  on 
since  1885.  I  came  here  first  in  1885  and  have  been 
away  and  lived  in  other  parts  of  the  State  a  while 
and  other  parts  of  the  country  at  different  times.  I 
have  lived  here  continually  [324]  now  since  1903 
or  '4.  Before  coming  here  in  1885,  I  lived  in  Utah 
most  of  the  time,  and  a  short  time  down  in  Oregon. 
During  the  time  I  was  absent  from  the  State  after 
coming  here  in  1885, 1  was  in  Nevada  for  a  short  time 
and  Utah  for  several  months,  up  in  British  Columbia 
and  down  in  South  America.  In  those  trips  I  was 
either  in  mining  or  in  the  reduction  of  ores.  The 
biggest  part  of  my  time  in  the  past  has  been  in  min- 
ing and  milling.  I  have  been  engaged  in  that  busi- 
ness since  1882'  and  '3.  I  did  mining  in  Utah.  The 
first  few  years  after  coming  to  Montana  I  worked 
in  the  quartz  mills.  Along  about  1894  or  1895  I  did 
my  first  quartz  mining  in  Montana.  At  that  time 
I  was  working  in  the  mines  as  a  miner,  and  since  then 
I  have  been  shift  boss  in  the  mines,  and  have  had 
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charge  of  them.  I  was  shift  boss  at  the  Speculator 
for  the  North  Butte  Company  for  about  a  year  and 
a  half.  I  am  not  a  geologist,  but  I  have  noticed  the 
rocks  and  the  leads,  and  the  discoloration  of  the 
ground.  I  have,  in  my  mining  experience,  located 
claims  myself.  I  located  some  in  Utah,  some  in 
Jefferson  County  and  some  in  Granite  County  of  this 
State.  Granite  county  was  then  Deer  Lodge  county. 
When  I  was  in  Nevada  I  was  mining  for  the  West- 
ern Exploration  Company  just  as  a  miner.  In  mill- 
ing I  have  worked  in  the  dry  quartz  silver  mills.  I 
never  did  any  placer  mining. 

I  have  made  an  examination  of  the  ground  in  con- 
troversy here.  I  went  out  there  first  on  December 
15th  for  the  purpose  of  making  an  examination.  I 
was  out  there  on  the  15th,  16th  and  17th,  and  have 
made  several  trips  out  there  since,  four  or  five. 
From  my  examination  I  came  to  the  conclusion  that 
there  is  a  lead  or  leads  traversing  that  ground,  two 
leads. 

I  made  an  examination  of  what  is  referred  to  on 
the  map  as  shaft  21.  It  is  a  shaft  about  four  by  four, 
and  in  the  neighborhood  of  a  hundred  and  ten  feet  in 
depth.  I  did  not  measure  it.  The  shaft  goes 
through  the  wash  to  bedrock.  The  wash  is  about  a 
hundred  and  five  feet  deep,  taking  the  shaft  as  a  hun- 
dred and  ten  feet  in  depth.  It  was  timbered  so  I 
could  not  see  very  much  of  it,  but  it  looked  as  though 
it  just  got  down  in  bedrock  three  or  four  feet.  There 
was  good  looking  material  in  that  shaft  to  suggest 
the  existence  of  a  lead ;  the  whole  bottom  of  the  shaft 
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is  covered  with  it.  [325]  I  call  it  ledge  matter.  It 
was  highly  stained  with  iron,  but  as  to  any  other 
minerals,  I  could  not  tell  from  looking  at  it.  I  could 
not  tell  from  the  lead  matter  exposed  there  what  the 
strike  of  the  lead  was;  and  I  could  not  tell  its  dip. 

I  next  w^ent  into  tunnel  30.  I  did  not  go  into  the 
mouth  of  it ;  there  was  a  cave  further  east  up  to  the 
surface.  I  went  down  through  that  cave  into  the  tun- 
nel. We  then  went  east  in  the  tunnel  to  the  face  of 
it,  and  came  back  and  looked  in  the  cross-cut  going 
south,  also  the  one  going  north.  There  is  good  indi- 
cation of  a  lead  in  the  face  of  that  south  cross-cut. 
The  material  is  of  different  character  than  the  rock' 
on  the  north  side,  and  appears  to  be  mineralized, 
stained  with  iron.  That  is  to  say,  in  those  two  cross- 
cuts I  passed  from  one  kind  of  material  to  another. 
Referring  to  the  material  I  found  in  the  southerly 
cross-cut,  it  suggested  to  me  a  lead ;  the  material  was 
stained  considerably  with  iron.  I  could  not  tell 
whether  it  contained  copper.  I  found  some  quartz 
there  that  I  would  call  quartz  porphyry.  As  this 
quartz  porphyry  was  there  it  would  suggest  to  me  the 
outcrop  of  a  lead.  There  was  a  good  deal  of  differ- 
ence between  the  depth  of  the  way  there  and  the 
depth  of  the  wash  in  shaft  21.  I  should  judge  the 
distance  from  shaft  21  to  this  tunnel  30  would  be 
somewhere  in  the  neighborhood  of  a  hundred  and 
fifty  feet. 

I  did  not  go  in  shafts  1  or  2. 

I  was  in  tunnel  31,  the  Rabbit  Discovery,  shaft  No. 
9,  and  the  Vesuvius  Discovery. 
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I  have  been  in  tunnel  31  a  number  of  times.  The 
first  cross-cut  to  the  north  has  been  extended  since 
I  was  first  in  there.  I  found  a  vein  in  the  face  of 
that  north  cross-cut  when  I  first  went  out  there  on  the 
15th  day  of  December.  Where  it  was  opened  there 
in  the  cross-cut,  it  was  dipping  to  the  north,  I  found 
what  might  be  the  f  ootwall.  I  could  not  say ;  it  was 
not  as  highly  mineralized  as  the  rock  further  from 
there  north.  Beyond  that  footwall  to  the  south  the 
rock  was  stained  up  some,  but  not  as  much  as  it  was 
from  the  point  where  I  first  encountered  this  ore 
going  north.  I  think  from  the  work  done  there  and 
the  exposure  made  I  am  able  to  state  [326] 
definitely  that  the  wall  is  exposed.  The  footwall 
would  be  the  southerly  boundary  of  the  lead. 

The  first  time  I  visited  that  cross-cut,  the  face  of 
the  cross-cut  was  all  in  ore.  Where  it  was  first  en- 
countered, there  was  at  least  a  foot  of  ore,  and  farther 
on  into  the  face  it  was  lower  grade.  iSince  I  was 
first  out  there,  the  cross-cut  has  been  extended.  I 
was  out  there  on  two  different  days  and  found  a  man 
working  in  there  extending  the  cross-cut  north.  The 
cross-cut  is  now  well  mineralized  for  a  distance  of 
nine  feet  from  where  they  first  encountered  this  ore, 
north,  and  from  there  to  the  face  it  is  not  so  highly 
mineralized.  The  width  of  the  mineralized  material, 
extended  to  where  it  diminishes  in  value,  would  be 
a  distance  of  nine  feet.  The  cross-cut  goes  in  there 
one  or  two  feet  farther.  There  is  a  lessening  of 
mineralization  as  you  go  into  the  face  of  the  cross- 
cut.    The  face  of  the  cross-cut  is  in  granite.     I  would 
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not  say  there  is  a  hanging-wall  there  without  further 
development.    As  I  looked  at  the  lead  in  this  cross- 
cut, it  appeared  to  be  running  in  an  easterly  and 
westerly  direction ;  it  looked  to  me  to  be  nearly  due 
east  and  west.    You  can  determine  the  strike  of  a 
lead  for  the  distance  it  is  exposed,  but  you  cannot 
determine  what  its  regular  strike  would  be  for  any 
distance.     I  never  saw  a  lead  but  what  would  vary 
on  its  strike  a  few  degrees  one  way  or  the  other.     It 
would  be  going  a  few  degrees  south  of  west  for  a 
distance  and  then  make  a  change  and  go  a  few  degrees 
north  of  west  and  then  turn  back,  and  zig-zag  back 
and  forth.     Some  of  this  ore  I  saw  there  was  com- 
mercial ore.    I  went  in  the  cross-cut  which  leaves  the 
tunnel  and  runs  southeast.     I  did  not  see  any  indica- 
tions of  the  same  lead  that  exists  in  the  north  cross- 
cut being  in  there.     The  material  in  there  was  barren 
country  rock.     I  was  all  through  the  tunnel  clear  to 
the  face.     I  encountered  this  lead,  which  I  saw  in  the 
north  cross-cut,  again  on  the  north  side  of  the  tunnel 
thirty-three  feet  east  of  the  north  cross-cut — thirty- 
three  feet  in  the   tunnel   from  the  north  cross-cut. 
There  was  about  a  foot  of  it  exposed  there,  or  prob- 
ably a  little  more,  for  a  distance  of  about  twenty  feet. 
The  tunnel  was  cutting  the  vein  more  as  it  got  east 
than  it  was  when  it  first  cut  it,  but  it  did  not  cut 
clear  through  the  vein.     The  vein  I     [327]     am  re- 
ferring to  appeared  to  have  about  the  same  dip  and 
be  in  line  with  the  vein  in  the  cross-cut  at  this  point ; 
the  dip  was  toward  the  north.     For  a  short  distance 
as  it  was  exposed  the  strike  may  have  been  nearly 
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east  and  west.  I  saw  a  seam  running  along  the  back 
of  the  tunnel,  that  I  thought  was  possibly  the  foot- 
wall.  When  I  speak  about  the  back  of  the  tunnel, 
it  was  along  near  the  center  of  the  roof.  I  saw  the 
streak  on  the  north  side  of  the  tunnel.  The  vein 
after  leaving  the  point  referred  to  became  lost  to 
sight  for  a  w^ays.  I  encountered  it  again  about  fif- 
teen or  twenty  feet  west  of  the  face  of  the  tunnel. 
Part  of  the  tunnel  is  in  the  vein.  There  is  some  com- 
ing in  there  that  cuts  diagonally  from  the  north  side 
across  the  tunnel  and  goes  along  it  to  the  face.  It 
was  visible  at  the  face. 

I  went  into  the  Rabbit  Discovery;  that  is  a  shaft 
about  eleven  feet  deep ;  I  think  it  goes  into  bedrock. 
There  is  one  opening  leading  from  the  shaft  west.  I 
Baw  a  stringer  of  ore  in  the  Rabbit  Discovery  from 
two  to  four  inches  wide.  I  saw  that  in  the  little 
drift  west  from  the  shaft.  I  think  this  stringer  of 
ore  was  right  from  the  bedrock  down  in  the  ground 
about  three  feet;  it  was  running  in  an  easterly  and 
westerly  direction ;  from  the  small  part  exposed  there, 
it  had  a  slight  dip  to  the  north.  It  seemed  a  very 
high  copper  stain.  I  could  not  say  that  there  were 
any  permanent  fissure  walls  disclosed  for  this 
stringer.  There  was  hardly  development  work 
enough  to  show  what  would  be  termed  a  wall. 

I  went  dowm  in  shaft  No.  9  a  distance  of  about 
twenty-five  feet,  and  into  a  little  cross-cut  going 
north ;  I  think  it  extends  in  there  a  distance  of  about 
ten  or  eleven  feet.  There  is  a  good  showing  of  lead 
there.     The  material  was  mineralized.     There  were 
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two  small  streaks  there  which  were  more  mineralized 
than  the  other  parts,  appeared  to  be  a  little  bit  richer 
than  the  rest  of  it;  and  the  ground  north  of  there 
appeared  to  be  considerably  quartz  stained — iron 
stain.  I  did  not  see  it  extend  into  the  shaft,  I  went 
from  the  shaft  in  a  cross-cut  north  to  that  vein.  In 
its  strike  easterly  it  had  not  cut  into  the  shaft — that 
is,  if  it  kept  the  course  it  showed  on  both  sides  of  the 
cross-cut.  The  strike  was  easterly  and  westerly. 
The  dip  was  nearly  vertical — slightly  to  the  north. 
[328]  I  could  not  see  anything,  with  the  amount  of 
work  done,  which  I  could  determine  was  a  permanent 
wall  or  not.  I  could  not  therefore  tell  the  width  of 
the  fissure  at  that  point.  Between  those  two  streaks 
I  spoke  of  there  was  three  or  four  feet  of  mineralized 
matter.  It  was  more  highly  mineralized  than  it  was 
south  or  north  of  that. 

Q.  Now,  what  would  you  say  as  to  whether  or  not 
the  mineral  indications  were  such  there  at  that  point 
that  you  as  a  reasonable  man  would  be  justified  in 
locating  the  ground  as  a  mining  man  and  prosecuting 
work  upon  it  ? 

Mr.  SHELTON.— Objected  to  as  incompetent  and 
irrelevant  and  immaterial. 

A.  Well,  I  would  like  to  find  as  good  on  Govern- 
ment land  that  I  could  locate  myself. 

The  WITNESS.— The  mineralized  matter  in  the 
Eabbit  Discovery  was  very  similar  to  that  en- 
countered in  the  cross-cut  from  shaft  No.  9. 

I  then  went  into  the  Vesuvius.  I  went  down  that 
shaft  and  along  a  cross-cut  south,  about  twenty-six 
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feet  south  of  the  shaft,  and  I  found  a  lead  there  run- 
ning in  an  easterly  and  westerly  direction.  It  was  a 
streak  of  about  six  or  eight  inches  of  a  fair  grade  of 
ore.  It  would  be  reasonable  to  suppose  that  the  ma- 
terial I  encountered  in  all  these  openings  I  have  tes- 
tified about,  extending  from  the  Vesuvius  discovery 
to  tunnel  No.  21,  would  be  one  and  the  same  vein. 
Of  course,  you  could  not  tell  without  cutting  all  those 
workings.  My  best  judgment  is  that  they  are  all  one 
and  the  same  vein. 

Proceeding  from  the  northerly  to  the  southerly 
lead,  I  will  say  that  I  went  into  shaft  No.  19.  That 
is  a  timbered  shaft,  and  down  about  ninety  feet,  I 
should  judge.  There  is  good  evidence  of  mineral  in 
that  shaft,  vein  filling.  The  wash  in  that  shaft,  I 
should  judge,  is  about  ninety  feet,  and  it  is  all  in 
wash  except  four  or  five  feet.  This  lead  matter  is 
practically  at  the  bottom  of  the  shaft,  and  it  is  ex- 
posed in  both  sides  and  ends.  It  is  highly  stained 
with  iron  and  soft ;  being  so  near  the  surface,  it  would 
not  carry  more  than  a  trace  of  values.  The  lead  is 
wider  than  the  shaft.  It  [329]  shows  on  both 
sides  and  both  ends. 

I  went  into  tunnel  35.  Most  of  that  tunnel  is  in 
wash,  until  you  get  within  a  few  feet  of  the  face. 
There  is  a  short  cross-cut  a  few  feet  back  from  the 
face,  going  north,  that  is  run  right  at  bedrock.  After 
striking  bedrock,  it  showed  a  granite  formation, 
stained  with  iron,  but  there  was  hardly  work  enough 
done  so  that  I  could  pass  an  opinion  whether  there 
was  vein  there  or  not.     It  was  stained  up  more  than 
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usual ;  the  country  rock  is  granite. 

Going  back  for  a  moment  to  the  cross-cut  in  tunnel 
31,  I  made  an  examination  of  that  cross-cut  for  the 
purpose  of  determining  whether  the  material  in  that 
cross-cut  rapidly  disappears  as  you  go  to  the  bottom 
from  the  top  of  the  cross-cut.  I  found  as  rich  ma- 
terial in  the  bottom  as  I  did  in  the  back.  I  have 
a  specimen  here  that  I  took  off  of  the  west  side  of  that 
cross-cut,  near  the  bottom.  (Witness  produces  sam- 
ple.) I  got  that  in  the  north  cross-cut,  on  the  side, 
twelve  inches  from  the  bottom  of  the  cross-cut.  It 
was  all  in  one  piece,  and  I  broke  it  into  two  pieces 
to  look  at  it,  to  see  what  it  looked  like  inside.  It  is 
a  high  grade  of  copper.  That  red  stuff  is  oxide  of 
copper. 

(Specimen  offered  in  evidence  and  marked  De- 
fendants' Exhibit  66.)  I  took  that  from  the  cross- 
cut in  tunnel  31,  on  the  west  side  of  the  cross-cut 
near  the  bottom ;  from  the  northern  part  of  the  en- 
riched streak.  That  piece  was  obtained  from  the 
portion  of  the  cross-cut  that  was  run  after  I  first  saw 
it. 

I  made  an  examination  of  tunnel  36.  There  are 
numerous  stringers  of  quartz  showing  in  there,  after 
you  get  in  where  it  is  in  below  bedrock,  showing  iron 
stain ;  they  appeared  to  have  an  easterly  and  westerly 
strike.  The  material  there  looked  very  favorable  for 
the  capping  of  a  vein.  I  could  not  say  whether  the 
material  contained  any  mineral ;  I  did  not  have  it  as- 
sayed, but  it  looked  to  the  eye  as  though  it  contained 
values,  but  it  would  not  carry  values  to  any  extent, 
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as  a  person  would  not  expect  to  find  values  usually 

that  close  to  the  surface. 

Tunnel  37  disclosed  mineralized  rock,  with  good 
indications  of  a  lead.  The  portion  I  have  reference 
to  was  about  sixteen  feet  south  [330]  of  the  north 
end  of  the  cross-cut,  but  it  all  appears,  I  would  judge, 
to  be  mineralized.  That  cross-cut  was  run  partly  in 
wash  and  partly  in  bedrock,  and  you  can  see  but  very 
little  of  the  bedrock  as  you  go  along.  I  picked  it 
in  several  places,  and  found  it  stained  with  a  copper 
stain.  There  is  one  streak  of  mineral  in  there  that  is 
richer  than  the  other,  of  about  a  foot  in  width,  but 
the  width  of  the  mineralized  matter  I  could  not  tell, 
as  I  did  not  find  the  wall.  Outside  of  this  rich  streak, 
I  picked  in  one  or  two  places  and  could  find  little 
specks  of  copper  stain  in  the  rocks.  In  my  judg- 
ment, from  the  examination  I  made  there,  this  min- 
eralized matter  is  a  portion  of  a  lead. 

I  made  an  examination  of  the  Mullins  tunnel  and 
the  cross-cut  from  the  tunnel  to  the  Hornet  Dis- 
covery. I  have  been  in  there  nearly  every  day,  and 
have  been  out  there  eight  or  nine  times.  There  is 
a  lead  disclosed  there.  I  find  it  in  all  that  work  in 
the  Mullins  tunnel,  that  cross-cut  south,  and  in  the 
Hornet  shaft;  that  is  all  one  lead.  The  Hornet  Dis- 
covery, from  the  point  I  took  for  the  surface,  meas- 
ured thirty-three  feet  deep.  About  sixteen  feet  of 
the  shaft  is  in  bedrock.  The  bedrock  commences 
about  midway  between  the  bottom  of  the  tunnel  and 
the  back  of  the  cross-cut  from  the  Mullins  tunnel 
to  the  Hornet  Discovery;  about  two  feet,  I  should 
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judge,  below  the  back  of  the  tunnel.  I  could  see  three 
sides  of  the  Hornet  Discovery  shaft  from  the  wash 
down,  and  they  all  showed  mineralization.  The 
other  side  appeared  to  be  a  fill ;  I  could  not  determine 
what  it  would  look  like  originally.  The  mineraliza- 
tion was  very  good ;  that  is,  it  would  look  as  though 
it  would  make  a  grade  of  copper  ore  that  would  run, 
the  whole  thing,  from  two  to  three  per  cent  copper. 

Q.  Now,  what  would  you  say  as  to  whether  or  not 
that  disclosure  there  in  that  shaft,  and  in  the  place 
you  have  indicated,  a  reasonable  mining  man  would 
be  justified  in  locating  that  ground  as  a  mining  claim 
and  prosecuting  work  upon  it? 

Mr.  SHELTON. — Objected  to  as  immaterial  and 
incompetent. 

A.  It  is  a  good  showing  for  that  distance  from  the 
surface ;  and  I  would  say  yes ;  the  ground  would  jus- 
tify location  as  a  mining  claim. 

[331]  The  WITNESS.— That  shaft  is  all  min- 
eralized from  the  bedrock  down  to  the  bottom  of  the 
shaft.  The  matter  that  appeared  in  the  shaft  there 
is,  in  my  opinion,  a  portion  of  a  lead.  The  lead  ex- 
tends from  that  shaft  going  isoutherly.  You  find  the 
same  character  of  ore  or  material  north  of  the  shaft 
that  you  find  in  the  shaft,  for  a  distance  of  about 
thirty  feet;  I  would  say  the  lead  extends  that  dis- 
tance northerly  from  the  shaft.  It  is  disclosed  in  the 
cross-cut  from  the  Mullins  tunnel  to  the  discovery 
shaft,  and  also  in  the  tunnel  at  the  bottom  of  the 
shaft  going  north  for  the  length  of  the  tunnel.  I 
went  through  the  Mullins"  tunnel  right  to  the  face. 
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I  noticed  the  Mullins  shaft.  I  noticed  the  bound- 
aries of  that  shaft,  the  south  and  northerly  side. 
The  hanging-wall  there  shows  the  same  character  of 
rock,  mineralization,  as  the  back  of  that  tunnel,  and 
the  cross-cut  going  south  from  that  tunnel  to  the 
Hornet  shaft — they  are  all  in  the  same  character  of 
rock.  I  have  a  piece  of  rock  here  from  the  back  of 
the  Mullins  tunnel,  one  from  the  so-called  hanging- 
wall  and  one  piece  I  took  out  of  that  cross-cut  going 
south  to  the  Hornet  shaft,  ten  feet  south  of  that  tun- 
nel, and  they  are  all  of  about  the  same  character  of 
ore.  (Witness  produces  samples.)  I  obtained  this 
piece  out  of  the  back  of  the  Mullins  drift-tunnel, 
right  up  overhead.  (Offered  in  evidence  and  marked 
Defendants'  Exhibit  No.  67.)  I  took  that  sample 
ten  feet  west  of  the  east  face  of  the  Mullins  tunnel ; 
on  the  back  of  the  tunnel,  right  up  overhead.  The 
material  right  in  the  face  is  a  very  dark  red  iron 
stain,  but  it  is  very,  very  light — rather  stained  red. 
The  sample  was  taken  out  as  the  lead  was  exposed 
in  the  tunnel,  back  where  I  got  it ;  it  is  a  low-grade 
copper  ore.  I  obtained  my  next  sample  right  opposite 
it,  in  the  so-called  hanging-wall,  as  it  is  disclosed 
along  by  the  Mullins"  shaft  and  in  the  tunnel  going 
along  there.  This  was  taken  right  south  of  where 
the  other  sample  was  taken.  The  one  w^as  taken 
from  the  back,  ten  feet  west  of  the  face,  and  this  was 
taken  off  of  the  so-called  hanging- wall,  right  opposite 
the  other  sample.  (Sample  offered  in  evidence  and 
marked  Defendants'  Exhibit  68.) 

I  got  this  third  sample  ten  feet  south  of  the  Mul- 
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lins    tunnel,  in     [332]     this  cross-cut  going  south 
from  the  east  side,  about  midway  up  the  side  of  the 
tunnel,  about  halfway  betw^een  the  top  and  bottom  of 
the  tunnel. 

(Sample  offered  in  evidence  and  marked  Defend- 
ants' Exhibit  69.) 

Q.  Now,  then,  why  was  it  that  you  obtained  those 
three  samples  from  these  different  places? 

A.  I  had  heard  the  testimony  as  to  their  Mullins 
vein,  and  the  hanging-wall,  and  there  being  no  vein 
in  this  cross-cut  south  from  the  Mullins  tunnel,  and 
I  took  the  three  pieces  of  rock  from  the  three  dif- 
ferent places  to  see  if  there  was  any  difference  in  the 
character  of  the  rock. 

The  WITNESS.— They  are  all  about  the  same 
grade  of  copper.  The  strike  of  the  lead  that  is  dis- 
closed in  the  Mullins  tunnel,  and  the  cross-cut  from 
it  is  a  little  north  of  east  and  south  of  west.  Its 
dip  was  to  the  south. 

Q.  Now,  then,  having  in  mind  the  conditions  ex- 
isting in  those  different  openings  extending  from  the 
Hornet  Discovery  to  shaft  No.  19,  what  do  you  say  as 
to  whether  or  not  the  lead  in  the  Hornet  Discovery 
and  the  adjacent  ground  is  the  same  or  a  different 
lead  from  that  disclosed  in  the  other  workings  west 
of  that? 

A.  I  would  say  they  are  one  and  the  same  vein. 

Cross-examination. 
(By  Judge  BOURQUIN.) 

The  WITNESS.— I  first  visited  this  Butte  and 
Boston  placer  on  the  15th  day  of  December,  1911. 
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The  first  place  I  went  in  was  tunnel  34;  that  is  the 

MuUins   tunnel. 

I  was  in  shaft  21;  I  found  it  was  about  three  or 
four  feet  in  bedrock,  and  about  a  hundred  and  ten 
feet  deep.  There  is  a  lot  of  talc  in  that  shaft,  rather 
highly  stained  with  iron,  that  I  would  call  ledge  mat- 
ter. I  should  judge  the  material  in  there  was  a  class 
of  porphyry.  I  did  not  see  any  granite.  I  do  not 
know  anything  about  aplite.  I  did  not  see  anything 
when  I  was  around  the  Bluebird  that  looked  anything 
like  the  material  in  the  bottom  of  that  shaft.  I  can- 
not say  that  I  know  what  is  termed  in  this  cap  as 
Bluebird  granite.  The  whole  bottom  of  the  shaft 
is  in  lead  material.  There  is  no  cross-cut  or  drift- 
ing. I  did  not  see  any  indications  of  copper  in 
[333]  that  material;  stained  iron,  that  is  all. 
There  was  not  an  opening  there  large  enough  for  a 
person  to  determine  the  strike  or  dip.  It  is  a  cap- 
ping of  a  vein  in  my  opinion.  Vein  matter  is  the 
material  contained  within  a  vein.  Whenever  I  find 
material  that  looks  well  stained  with  iron,  and  all 
that,  and  softer  than  I  would  expect  to  find  the 
country  rock  around ;  I  would  consider  it  a  vein,  yes, 
sir.  There  is  not  any  country  rock  around  this,  but 
knowing  the  coimtry  rock  around  Butte  and  the  out- 
crops I  have  seen  in  the  different  veins  in  Butte,  I 
should  consider  that  the  outcrop  of  a  vein ;  that  is  my 
only  reason  for  thinking  so. 

I  then  went  up  to  tunnel  30.  We  went  down  and 
into  the  east  face  of  it  and  out ;  went  into  that  cross- 
cut going  north  and  then  came  back  and  went  through 
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the  one  going  south.  In  that  cross-cut  going  south, 
the  material  there  is  different  than  it  is  in  the  north 
cross-cut.  In  the  south  cross-cut  I  broke  off  a  piece 
right  near  the  face,  and  I  call  it  a  quartz  porphyry. 
The  whole  formation  was  similar  to  that  for  most  of 
the  distance  of  the  south  cross-cut.  All  that  ap- 
peared to  be  standing  there  in  place  was  well  stained, 
and  it  being  different  from  the  other  formation  north 
of  it — and  right  in  the  face  of  the  south  cross-cut 
there  was  a  rib  of  ore  running  across  it  that  had  been 
left  standing,  about  a  foot  high  or  a  foot  and  a  half, 
and  I  concluded  that  looked  like  the  capping  of  a  vein. 
Not  the  whole  of  the  south  cross-cut,  but  near  the 
face  of  it,  right  in  the  face.  There  is  no  south  cross- 
cut shown  on  that  map ;  that  is  it  there  on  Complain- 
ant's Exhibit  14,  about  twenty-five  feet  from  the  face 
— the  cross-cut  being  about  seventeen  or  eighteen  feet 
long.  I  do  not  think  all  of  it  is  the  material  I  term 
quartz  porphyry;  I  should  judge  about  five  feet  of  it. 
Eight  at  the  face  of  the  cross-cut  there  was  this  rib 
of  what  I  call  quartz  porphyry  coming  up.  It  ap- 
peared to  be  about  of  the  same  character  as  the  other 
quartz  porphyry.  There  was  no  cleavage  plane  be- 
tween that  rib  and  the  other  quartz  porphyry.  I  do 
not  call  quartz  porphyry  ore,  but  I  saw  it  mineralized 
there  in  that,  and  I  thought  it  might  be  a  change  in 
the  other  formation,  and  I  thought  if  it  was  probably 
opened  up  further,  it  would  lead  to  a  vein ;  when  I  say 
it  was  mineralized,  I  mean  it  was  iron  stained,  rusty ; 
it  was  very  close  [334]  to  the  surface.  The  coun- 
try rock  near  the  surface  in  the  Butte  camp  is  not 
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generally  iron  stained;  it  is  usually  stained  a  little 
bit,  but  where  tbere  is  a  vein,  it  is  mueb  more  highly 
stained  than  where  there  is  not  any  vein.  I  took  this 
quartz  porphyry  as  the  filling  of  that  vein ;  it  had  not 
been  crushed,  it  appeared  to  be  in  place. 

I  did  not  go  in  shafts  1  and  2.  I  was  out  there  a 
good  many  times  preparing  for  this  trial.  Mr.  Wat- 
son was  with  me  most  of  the  time ;  once  or  twice  I  was 
out  there  alone,  and  other  times  I  was  out  there  with 
different  parties.  The  first  day  I  went  out,  Mr. 
Clark  and  Sam  Barker  were  out  there,  and  they 
started  in  to  show  us  around.  There  were  quite  a 
number  of  people  in  the  crowd,  and  before  the  last 
ones  could  get  in  a  hole  and  look  in,  the  first  ones 
would  be  gone,  and  I  got  mixed  up  and  happened  to 
be  one  of  the  last,  and  got  separated  from  the  crowd, 
so  I  went  into  the  different  ones  as  I  came  to  them. 
Mr.  Clark  spoke  to  me  Saturday  about  going  down 
in  shafts  1  and  2,  but  I  came  away  without  looking 
at  those  two  shafts. 

I  was  in  tunnel  31.  In  the  north  cross-cut  I  saw  a 
vein ;  it  crossed  the  cross-cut  in  an  easterly  and  west- 
erly course.  I  did  not  have  a  compass ;  in  crossing, 
it  appeared  to  be  a  little  bit  farther  from  the  tunnel 
on  the  west  side  to  the  vein  than  it  was  on  the  east 
side ;  otherwise  it  was  nearly  at  right  angles ;  that  is, 
you  could  stand  in  the  tunnel  this  way  (indicating) 
and  look  at  the  face  of  i^  and  on  the  west  side  the 
vein  appeared  to  be  more  in  front  of  you  than  it  was 
on  the  east  side.  Standing  in  the  cross-cut  at  the 
vein  and  looking  directly  at  the  face  of  the  tunnel,  on 
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the  west  side  the  vein  would  be  in  front  of  me,  and  on 
the  east  side  it  would  be  right  back  opposite  me ;  that 
is  how  I  judge  its  course.  I  saw  a  footwall  there, 
but  I  do  not  know  whether  it  was  the  true  footwall 
or  not.  I  saw  the  southern  boundary  of  that  vein. 
It  was  about  twenty-two  feet  from  the  tunnel.  I  did 
not  see  any  indications  of  a  vein,  or  a  footwall,  near 
to  the  tunnel  than  at  that  point.  The  country  rock 
there  appeared  to  be  mineralized  and  stained  up  con- 
siderably ;  I  should  call  it  granite ;  it  was  stained  with 
iron,  but  did  not  have  any  copper  stain  that  I  could 
see.  I  looked  along  there  at  different  times  as  I  went 
through,  and  did  not  find  any  copper  [335]  stain 
until  I  got  in  there  twenty-two  feet.  The  first  was  a 
foot  or  so  of  good-looking  ore;  beyond  that  it  was 
ore  of  lower  grade.  It  might  have  been  a  granite  at 
one  time.  It  appeared  to  be  stained  up,  mixed  up  so 
that  I  would  call  it  ore.  It  was  not  crushed  to 
amount  to  anything.  It  didn't  look  like  it  had  been 
put  through  something  and  ground  all  up ;  it  looked 
in  place ;  it  was  stained  with  copper ;  there  was  also 
iron  stain  through  that.  I  took  all  that  to  be  ore. 
That  was  as  far  as  that  cross-cut  went  at  that  time, 
and  the  face  of  the  cross-cut  was  in  ore,  as  it  stopped. 
As  I  saw  it  last,  it  went  along  about  the  same  grade 
of  ore  for  four  or  five  feet,  and  then  there  was  an- 
other streak  of  higher  grade  ore,  and  beyond  that  laid 
the  granite.  This  other  streak  next  to  the  granite 
was  about  eighteen  inches  wide.  I  gave  the  vein  at 
that  point  an  easterly  and  westerly  strike.  You  can- 
not determine  the  strike  accurately.    The  strike  of 
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the  vein  winds  in  and  out.  It  may  be  pointing  to  the 
south  more  at  one  time  than  it  will  at  another,  and  in 
another  place  it  may  point  more  to  the  north.  That 
Is,  my  experience  underground  has  been  that  going 
along  a  tunnel  on  a  vein,  it  is  not  very  often  that  you 
will  find  a  distance  of  over  a  hundred  feet,  or  some- 
thing like  that,  or  two  hundred  feet,  where  you  can 
stand  and  see  the  light  of  a  person  that  far  ahead. 
Usually  before  you  go  that  far,  there  is  a  bend  so  that 
one  will  be  out  of  sight ;  it  will  vary  a  few  degrees. 
I  never  saw  a  vein  that  run  part  way  northwest  and 
then  varied  to  the  southwest ;  I  have  seen  a  vein  that 
run  in  what  was  called  an  easterly  and  westerly 
course,  that  is  a  slight  strike  south  of  east,  and  then 
turn  around  to  a  strike  almost  northwest ;  I  have  seen 
one  right  here  in  Butte  do  that,  but  they  usually  vary 
a  few  degrees. 

I  went  into  the  cross-cut  southeast  of  tunnel  31 — 
the  first  cross-cut.  I  found  country  rock  in  there.  I 
looked  through  it  and  it  did  not  appear  to  show  any 
mineral,  and  I  just  took  it  to  be  country  rock. 

I  saw  the  vein  next  in  tunnel  31  about  thirty-three 
feet  in  the  tunnel  from  the  north  cross-cut ;  I  saw  it 
on  the  north  side  where  the  tunnel  was  just  disclosing 
it  again,  coming  from  the  north.  There  is  one  place 
there  shows  nearly  two  feet  of  the  vein,  I  should 
[336]  judge.  There  is  a  hole  picked  in  there,  show- 
ing the  vein  about  a  foot  in  width,  and  then  as  you 
go  east  it  will  probably  vary  and  get  a  little  bit  wider. 
It  continues  about  twenty  feet,  then  there  was  a  fault 
that  cut  it  off.     I  was  not  able  to  determine  w^hich 
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way  the  fault  had  thrown  the  vein.     I  think  I  saw  it 
right  up  to  this  fault ;  on  the  other  side  I  could  not 
see  it. 

I  went  into  the  cross-cut  on  the  south  side,  near  the 
face  of  the  tunnel ;  it  showed  considerable  mineraliza- 
tion, copper  and  iron  stain.  The  country  rock  was 
granite ;  part  of  it  would  be  more  stained  with  copper 
than  others.  I  thought  I  saw  the  hanging-wall  in  the 
face  of  the  tunnel.  There  is  a  point  where  that 
cross-cut  goes  south,  there  is  a  slip  coming  in  from 
the  north  side  of  the  tunnel,  running  into  the  face  of 
the  tunnel  that  I  took  for  one  of  the  walls.  It  is  dip- 
ping to  the  north ;  I  consider  it  is  all  ledge  matter  on 
the  south  side  of  it,  back  to  the  south  cross-cut  and 
probably  to  that  fault.  I  suppose  you  would  call  that 
slip  in  the  face  of  the  tunnel  a  fissure ;  I  suppose  all 
walls  are  formed  by  faults;  all  walls  of  veins — that 
would  be  the  way  I  would  look  at  it.  My  understand- 
ing is  that  there  would  have  to  be  a  fault  originally 
to  form  a  vein.  The  course  of  that  slip  as  I  saw  it 
was  more  to  the  southeast,  I  should  judge,  than  the 
course  of  the  vein  as  I  saw  it  in  the  north  cross-cut 
and  on  the  north  side  of  the  tunnel  beyond  that  cross- 
cut.. That  slip  was  a  little  south  of  east  in  its  strike 
east.  The  dip  appears  to  be  flatter  there  than  it  was 
in  the  north  cross-cut,  several  degrees.  That  wall 
there  was  granite.     I  did  not  pick  into  it. 

I  then  went  to  the  Rabbit  Discovery ;  at  the  bottom 
there  was  an  opening  running  west,  and  in  that  I  saw 
a  stringer  varying  from  two  to  four  inches,  of  highly 
stained   copper   material.     There   would    be   some 
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quartz  in  it.     I  would  call  it  a  decomposed  granite. 
The  country  rock  was  granite.     I  think  I  was  in  that 
tunnel  only  once. 

In  those  various  explorations  I  was  making  along 
through  the  Hornet  and  these  other  places,  I  simply 
had  a  pick  with  me. 

I  say  this  streak  I  saw  off  in  the  opening  off  of  the 
Rabbit  Discovery  shaft  did  not  appear  in  the  east 
side  of  the  shaft ;  I  did  [337]  see  it ;  the  east  side 
of  the  shaft  was  all  full  of  snow;  nearly  all  of  the 
east  side  of  the  shaft.  My  recollection  is  that  I 
threw  the  ladder  down  on  the  snow.  I  mean  the  snow 
filled  the  east  side  of  the  shaft.  There  was  just  a 
hole  big  enough  for  me  to  get  in,  and  that  was  all. 
This  bank  of  snow  filled  this  Rabbit  Discovery  shaft 
on  the  east  side  from  the  top  to  the  bottom  on  the 
day  I  was  out  there.     I  did  not  pick  into  it  at  all. 

The  next  place  I  visited  was  shaft  No.  9.  On  the 
north  side  there  is  a  cross-cut  about  twenty-five  feet 
from  the  surface.  I  found  a  good  showing  of  a  vein 
in  there,  probably  three  feet  north  of  the  shaft. 
There  were  two  stringers  about  four  feet  apart. 
They  would  vary  from  an  inch,  or  a  couple  of  inches 
• — that  was  the  richest  part  of  them — and  then  the  ma- 
terial in  between  was  mineralized,  copper  stain  a 
little  bit,  only  not  so  much  as  those  streaks.  The 
material  between  was  granite  and  some  talc  mixed  in. 
The  country  on  the  southernmost  streak  was  granite. 
The  dip  was  nearly  vertical;  slightly  to  the  north. 
Those  two  streaks  would  not  come  into  the  shaft  in 
my  opinion,  unless  they  changed  their  dip.     I  have 
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not  seen  the  shaft  with  the  lagging  removed.  The 
northern  side  of  these  streaks  was  granite.  The 
streaks  there  had  an  easterly  and  westerly  strike; 
from  looking  at  the  shaft,  I  should  judge  the  strike 
was  to  the  south  of  east ;  I  would  not  say  whether  it 
was  one  degree  or  five,  but  not  more  than  five. 

I  went  into  the  Vesuvius,  and  the  north  cross-cut 
from  the  Vesuvius.  About  thirty-one  feet  north  of 
the  Vesuvius  shaft  I  saw  a  stringer  of  ore,  and  about 
six  or  seven  feet  north  from  there  was  another 
stringer  that  was  about  thirty-one  feet  from  the  south 
face  of  the  cross-cut.  The  most  northerly  streak 
was  about  eight  inches  wide ;  the  other  one  would  be 
from  four  to  six  inches  wide.  The  material  com- 
posing them  was  what  I  would  call  a  low  grade  of 
copper  ore.  The  material  lying  north  and  south  of 
them  was  granite.  These  stringers  were  about  six 
feet  apart ;  the  material  between  them  was  nice  ap- 
pearing granite  all  stained  a  little  with  copper.  It 
was  also  stained  with  copper  on  the  north  and  also 
on  the  south  a  little  bit.  Those  streaks  had  what  I 
call  an  easterly  and  westerly  strike.  The  one  on  the 
north  side,  if  I  remember  correctly,  dips  slightly  to 
[338]  the  south,  and  the  other  one  was  nearly  ver- 
tical, but  I  would  say  it  favored  a  dip  to  the  north. 
That  is  all  I  saw  in  the  north  cross-cut. 

In  the  south  cross-cut,  twenty-six  feet  south  of  the 
shaft,  I  saw  a  vein,  about  eight  to  twelve  inches 
wide ;  it  was  copper  ore.  There  was  quartz  in  it ;  the 
rest  of  it  would  be  granite,  crushed  granite — disin- 
tegrated or  cracked  granite. 
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Q.  Between  the  southernmost  stringer  in  the  north 
cross-cut  and  the  Vesuvius  shaft,  and  this  stringer 
that  you  saw  in  the  ^outh  cross-cut,  about  how  many 
feet  apart  were  they? 

A.  The  northern  one  is  thirty-one  feet  north  of 
the  north  side  of  the  shaft.  The  southern  one  is 
twenty-six  feet  south  of  the  south  side  of  the  shaft. 
That  would  be  fifty-seven  feet  of  that  shaft,  I  should 
judge,  would  be  probably  five  or  six  feet.  I  did  not 
measure  the  shaft. 

The  WITNESS.— This  stringer  I  saw  in  the  south 
cross-cut  had  a  strike  a  little  bit  south  of  east;  it 
would  trend  northwest  and  southeast. 

Q.  I  think  that  after  you  had  described  the  open- 
ings and  the  veins,  or  suggestions  of  veins  that  you 
saw  in  them,  in  shaft  21,  tunnel  30,  north  cross-cut  of 
tunnel  31,  and  the  face  of  31,  the  Rabbit  Discovery 
shaft  9,  and  the  Vesuvius,  you  said  that  in  your  opin- 
ion they  were  all  one  vein  ? 

A.  I  said  it  would  be  reasonable,  in  my  opinion, 
that  you  take  all  those  openings — that  it  would  be 
reasonable  for  a  man  to  think  that  he  had  his  open- 
ings all  on  one  and  the  same  vein. 

The  WITNESS.— When  I  was  tying  up  the  dis- 
closures in  the  western  openings  with  the  Vesuvius 
cross-cut,  I  was  considering  the  vein  I  saw  north  of 
the  Vesuvius  shaft.  I  do  not  think  I  was  asked  any- 
thing on  direct  examination  about  the  north  cross- 
cut, but  I  think  I  was  taking  the  ones  on  the  north 
side  into  consideration,  because  I  saw  some  other 
openings  between  the  Vesuvius  and  the  shaft  No.  9, 
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that  the  dimips  showed  a  mineralization.  Those 
various  openings  could  be  on  different  veins.  They 
might  be  different  veins.  It  might  be  reasonable 
for  a  man  to  suppose  as  soon  as  he  had  a  discovery, 
and  one  o&  a  few  feet  farther,  and  cut  a  vein  and 
[339]  followed  another,  and  at  a  short  distance  got 
another — it  would  be  reasonable  for  him  to  suppose 
he  had  one  and  the  same  vein.  If  you  would  look  at 
the  vein  as  it  crossed  the  north  cross-cut  from  tunnel 
31  on  its  course  west  it  would  run  a  couple  of  hun- 
dred feet  south  of  shaft  21,  but  shaft  21  is  a  hundred 
and  ten  feet  deep,  and  you  take  this  vein  here  at 
the  depth  of  a  hundred  and  ten  feet,  and  it  would  be 
considerably  farther  north  than  it  is  shown  in  that 
tunnel,  and  that  would  consequently  throw  this  vein 
here  at  a  depth  of  a  hundred  and  ten  feet,  consider- 
ably farther  north  than  it  would  be  on  the  surface, 
but  I  do  not  know  how  far.  I  could  not  say  how 
many  degrees  from  the  vertical  the  inclination  was 
in  the  north  cross-cut  from  tunnel  31,  I  did  not  have 
an  instrument  to  put  on  it  to  get  the  correct  dip,  and 
then  it  may  vary;  the  dip  is  not  always  uniform. 
The  vein  south  of  the  Vesuvius  discovery  may  be  a 
different  vein  from  the  north  vein,  and  they  may  be 
all  the  same  vein.  I  do  not  know  as  there  is  devel- 
opment work  enough  to  segregate  each  of  those 
streaks  as  a  separate  vein;  they  are  over  fifty  feet 
apart,  but  there  is  not  enough  work  done  to  deter- 
mine whether  they  are  one  and  the  same  vein. 

I  do  not  consider  the  veins  in  the  Vesuvius   one 
vein ;  I  said  they  might  be,  and  I  said  the  two  on  the 
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north  might  be  one  vein,  and  the  one  on  the  south 

another. 

I  found  shaft  19  about  ninety  feet  deep.  I  found 
there  what  I  call  mineralized  matter  and  good  evi- 
dence of  a  vein.  The  wash  there  covered  everything 
but  about  four  or  five  feet  of  the  shaft.  There  is  lots 
of  talc  in  that  and  some  quartz;  the  rest  of  it  was 
similar  to  the  material  in  21;  some  of  it  is  disinte- 
grated granite.  Some  of  the  talc  was  blue,  about  the 
same  color  as  the  talc  you  find  here  in  the  copper 
veins,  and  others  of  it  was  white,  and  some  of  it  was 
well  stained  with  iron.  I  would  consider  that  blue 
talc  would  carry  a  copper  value;  a  trace  to  half  of 
one  per  cent.  This  material  filled  the  entire  bottom 
of  the  shaft.  I  saw  no  strikes  or  dips  there.  There 
was  neither  cross-cuts  nor  drifts  at  the  bottom. 

Q.  Could  you  give  us  any  idea  if  those  are  veins 
in  19  and  21,  how  they  happened  to  strike  right  on 
top  of  them? 

A.  Well,  sir,  that  Hornet  vein  is  a  large  vein.  The 
way  it  is  [340]  opened  up  there  in  the  Hornet 
tunnel  shows  over  thirty  feet  back  in  the  shaft,  and 
they  have  got  the  strike  of  it  there  for  a  considerable 
distance,  and  opened  up  those  tunnels  below,  and  I  do 
not  see  anything  remarkable  in  sinking  that  shaft  19 
and  striking  the  vein. 

The  WITNESS. — Veins  will  vary  a  few  degrees 
and  then  the  other  way  a  few  degrees,  but  it  will  come 
back  dose  to  a  straight  line.  I  do  not  mean  an  abso- 
lutely straight  line,  but  what  you  would  look  at  and 
call  the  strike  of  the  vein,  if  you  line  those  openings 
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up.     They  are  in  deeper  there  in  some  places  than 
others,  and  consequently  that  would  throw  the  apex 
of  that  vein  farther  north  or  farther  south,  if  it  was 
right  in  a  straight  line. 

I  was  in  tunnel  35.  Right  near  the  face  of  that 
there  is  a  short  cross-cut  going  north.  It  has  just 
reached  the  solid  formation  exposing  granite.  I 
would  not  say  whether  it  was  a  vein  or  not,  with  the 
little  work  done  there.  It  shows  a  few  streaks  highly 
stained  with  iron  running  through  it,  but  I  would  not 
say  it  is  a  vein. 

In  Tunnel  36  I  found  numerous  stringers  of  quartz 
in  the  granite,  and  it  is  considerably  stained  with  iron. 
Those  stringers  were  probably  an  inch  in  width.  I 
do  not  know  they  were  aplite.  I  do  not  pretend  t^ 
know  what  aplite  it.  When  it  shows  as  much  quartz 
as  that  shows  I  call  it  quartz. 

Tunnel  35  is  pretty  well  on  a  straight  line  with 
shaft  19  and  the  Hornet.  I  think  they  will  strike 
the  vein  there  if  they  do  a  little  more  work.  I  think 
they  would  have  got  the  vein  in  tunnel  35  if  they  had 
done  a  little  more  work — they  are  just  practically  in 
the  wash — just  got  to  the  bedrock.  The  vein  might 
show  there,  and  it  may  be  a  poor  place  in  the  vein  and 
not  show  very  well  right  there  in  the  tunnel ;  my  idea 
is  that  it  shows  the  vein. 

Coming  back  to  tunnel  36,  I  think  these  quartz 
stringers  showed  the  outcrop  of  a  vein.  The  balance 
of  the  material  between  and  on  the  sides  of  those 
stringers  is  granite,  the  regular  country  rock.     I  did 
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not  count  all  those  stringers,  but  I  noticed  they  were 

quite  plentiful. 

[341]  In  the  north  cross-cut,  sixteen  feet  from 
the  face  of  the  cross-cut  of  tunnel  37, 1  found  what  I 
consider  copper  ore.  I  think  it  was  a  decomposed 
granite.  I  could  not  say  what  the  country  rock  on 
each  side  of  it  was.  Most  of  it  was  covered  up.  I 
did  not  examine  it  very  closely.  I  was  just  picking 
along  there  to  see  if  I  could  find  any  indications  of 
copper  there.  I  do  not  know  what  the  country  is  on 
each  side  of  that  streak  of  decomposed  granite;  it 
was  highly  stained  with  copper.  North  of  that 
streak  of  decomposed  quartz  sixteen  feet  from  the 
face  of  the  north  cross-cut  in  tunnel  37  I  consider  all 
vein  matter,  filling,  or  low-grade  copper  ore — the  out- 
crop of  that  vein.  I  did  not  stop  to  examine  it  closely 
to  see  whether  there  was  any  quartz  in  it  or  not.  I 
do  not  know  whether  it  is  aplite  again  on  that  north 
side  of  that  streak. 

I  went  into  the  Hornet  tunnel.  I  do  not  know  as 
I  measured  the  distance  to  where  I  first  encountered 
the  lead.  I  think  the  distance  from  the  first  set  of 
timbers  into  the  bedrock  is  thirty-eight  feet,  and  as 
soon  as  I  struck  bedrock,  I  noticed  it  all  showed  cop- 
per stains.  I  did  not  measure  the  distance  from 
there  into  the  Hornet  Discovery;  it  was  nearer  the 
mouth  of  the  tunnel  than  that  cross-cut  going  south. 
On  both  sides  of  the  tunnel  it  appeared  to  be  stained 
with  green  stain ;  all  low-grade  ore.  I  determine  that 
it  is  ore  because  it  has  green  stain,  and  it  shows  cop- 
per values.     I  have  never  found  the  green  stain  out 
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in  the  country  rock,  not  in  the  veins.  I  have  in  some 
of  the  old  cross-cuts  after  they  have  been  opened  up 
in  the  workings  awhile,  and  see  that  green  stain  on 
the  sides  of  it,  near  the  vein.  Just  a  slight  green 
stain  on  the  outside  of  it  would  not  make  it  ore ;  that 
is,  it  might  have  copper  precipitated  enough  on  it 
to  make  copper  ore  out  of  it,  but  I  would  not  con- 
sider that  mining, 

I  do  not  know  how  long  this  tunnel  I  went  in  on 
the  Hornet  shaft  had  been  opened.  I  picked  in  there 
and  found  it  ore  as  far  as  I  picked;  it  continued  from 
where  I  struck  bedrock  clear  in  to  the  face  of  the 
tunnel.  At  the  face  of  the  tunnel  it  was  green 
stained,  but  very  slight ;  I  did  not  call  that  ore.  If 
it  is  stained  so  that  it  would  make  a  milling  grade  of 
ore,  I  would  call  it  ore.  Anything  [342Q,  that 
could  be  treated  at  a  profit  would  be  milling  ore ;  be- 
tween two  and  two  and  a  half  per  cent  copper.  I 
consider  the  green  stained  material  along  there  would 
go  that  high.  I  did  not  have  any  of  it  assayed.  I 
saw  what  had  been  left  there  for  the  f ootwall  of  the 
vein,  along  the  tunnel  east  from  that  cross-cut,  going 
south,  clear  to  the  east  of  the  face,  on  the  north  side 
of  the  tunnel.  The  f ootwall  lies  on  the  north  side; 
I  think  the  face  is  in  the  f ootwall.  There  is  a  small 
seam  on  the  south  side  of  the  tunnel,  and  they  broke 
into  what  I  thought  was  possibly  the  f  ootwall.  The 
footwall  would  appear  right  in  the  back  of  the  tunnel 
at  the  face.  I  do  not  think  it  would  go  as  far  back 
as  ten  feet  from  the  face.  I  mean  that  the  tunnel 
is  entirely  south  of  the  footwall  there.     I  think  it 
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crossed  the  tunnel  in  near  the  face.  In  this  tunnel, 
near  the  face,  I  took  Exhibits  66  and  67;  that  was 
from  the  back  ten  feet  west  of  the  face.  I  did  not 
take  that  sample  off  of  the  footwall.  I  took  it  out 
of  the  back  of  the  drift.  I  think  it  was  on  the  south 
side  of  the  footwall.  It  showed  ore  where  I  got  the 
sample,  and  I  took  it  for  granted  that  the  footwall 
was  still  farther  north.  It  is  rather  the  same  as 
Exhibit  67.  Exhibit  67  is  low-grade  copper  ore;  it 
is  granite  stained  with  copper.  I  took  Exhibit  68 
from  the  hanging-wall  right  south  of  where  I  got  the 
other  one;  the  same  distance  from  the  face  of  the 
tunnel  as  the  other  one.  I  took  it  from  the  south 
side,  in  what  had  been  left  there  for  the  hanging-wall. 
I  picked  into  the  wall.  Exhibits  67  and  68  are  apr 
proximately  the  same,  soft  granite,  stained  with  cop- 
per. I  then  went  into  the  upper  cross-cut  from  the 
Hornet  tunnel,  and  on  the  east  side  of  that  cross-cut, 
about  ten  feet  from  the  tunnel,  and  took  Exhibit  69. 
This  is  granite  stained  with  copper.  The  cross-cut 
is  all  covered  with  the  same  character  of  material  as 
Exhibit  69.  It  is  in  the  bottom ;  you  will  not  find  it 
in  the  back ;  the  back  is  in  wash.  The  bottom  of  that 
cross-cut  is  of  a  much  higher  grade  of  ore  than  the 
piece  I  brought.  These  samples  I  brought  in,  67,  68 
and  69,  fairly  represent  the  material  in  general  from 
where  I  took  them.  They  do  not  represent  any  of 
the  rich;  they  represent  about  the  average  of  the 
mass.  I  took  about  what  the  cross-cut  would  aver- 
age. I  think  Exhibit  69  from  the  upper  cross-cut 
is  a  fair  average  for  that  cross-cut.     There     [343] 
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were  streaks  that  would  go  higher  than  that;  there 
are  several  of  them.  The  whole  bottom  appears  to 
be  richer  than  that,  and  below  where  I  got  that  speci- 
men was  a  richer  streak,  and  on  the  west  side  there 
are  several  streaks  running  through  there  that  ap- 
pear to  be  richer  from  the  tunnel  to  the  shaft,  a  dis- 
tance of  about  thirty  feet.  The  mineralized  matter 
I  saw  on  three  sides  of  the  shaft  itself  would  be  about 
the  same  as  Exhibits  67,  68  and  69.  That  would  show 
a  higher  grade  of  ore  than  that,  and  other  would  be 
lower,  but  I  think  an  average  would  be  shown  by 
Exhibits  67,  68  and  69  of  the  general  mass.  If  you 
wold  start  in  and  take  it,  and  cut  samples  from  top 
to  bottom,  I  think  it  would. 

I  did  not  see  any  wall  in  the  Hornet  shaft.  I  do 
not  know  as  I  could  see  a  wall  on  the  south  side  at 
the  bottom.  There  is  change  in  the  formation,  which 
probably,  with  development,  would  show  that  it  was 
the  wall,  but  I  do  not  know.  I  just  noticed  it  was  a 
change  in  character  from  the  rest  of  the  rock. 

I  also  went  in  the  little  drift  running  westerly. 
The  material  on  the  sides  was  granite ;  right  down  in 
the  bottom  was  this  change  of  formation  that  I  told 
you  I  saw  in  the  south  side  of  the  shaft ;  it  was  red- 
dish in  cast,  and  did  not  show  any  copper  values  in 
it,  to  look  at  it  with  the  naked  eye.  I  would  term 
that  as  appearing  to  be  a  wall  on  account  of  the 
change  in  formation;  that  was  the  only  reason. 
Finding  that  formation  I  would  conclude  the  wall  was 

there. 

Q.  Why  is  it  in  the  north  cross-cut  from  the  tunnel 
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31,  when  there  is  a  change  in  the  material  from  what 
you  have  termed  to  a  granite  in  the  face  of  the  cross- 
cut, that  you  do  not  conclude  that  granite  in  the  face 
of  that  cross-cut  was  a  wall? 

A.  It  shows  no  line  or  slip  there,  or  cleavage,  that 
I  would  consider  a  wall. 

The  WITNESS.— I  have  not  concluded  that  it  is  a 
wall.  A  vein  is  a  seam  or  fissure  of  quartz  or  other 
rock  in  place,  bearing  minerals — ^bearing  gold  or  sil- 
ver or  other  minerals.  It  must  have  boundaries  to 
constitute  a  vein. 

Q.  And  you  claim  you  have  not  found  any  of  the 
boundaries  of  the  ore  body  you  say  is  in  the  Hornet 
tunnel  and  shaft? 

[344]  A.  I  stated  there  was  a  change  in  the  for- 
mation on  the  south  side,  in  the  bottom  of  that  tun- 
nel. It  looked  as  though  they  had  come  to  the  south 
side  of  that  ore  body,  and  on  the  north  side  I  do  not 
know  whether  that  is  the  footwall  or  not.  I  would 
not  say  whether  it  w^as  or  not,  unless  there  was  a 
cross-cut  driven  north  of  that,  to  show  that  there  was 
not  anything  north  of  it. 

The  WITNESS.— The  change  of  the  formation 
that  I  have  mentioned  in  the  Hornet  Discovery  does 
show  in  the  drift  in  the  bottom.  It  is  only  opened 
up  two  or  three  inches  above  the  bottom  of  the  tun- 
nel level;  it  may  possibly  be  six.  I  did  not  meas- 
ure it  exactly,  but  I  noticed  it  was  just  run  along 
there  to  a  point. 

(Signed  by  the  witness  and  sworn  to  before  the 
master  January  11,  1912.) 
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PAT  MULLINS,  duly  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  complainant,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— I  live  in  North  Yakima,  Wash- 
ington; I  have  lived  there  six  years.  I  lived  in  Butte 
from  October,  1881,  until  May,  1905.  I  have  been 
interested  in  mining  and  other  business  in  Silver 
Bow  County  about  twenty-four  years.  I  at  one  time 
conducted  mining  operations  on  the  Wild  Bill,  one 
time  on  the  Comanche  in  1890,  the  Gambetta  in  1893 
and  4, 1  guess.  These  mines  are  situated  on  what  is 
known  as  the  Butte  Hill.  There  are  several  more, 
if  I  can  recall  them.  One  Heinze  had  afterwards, 
right  up  the  gulch  here,  the  Nipper,  and  several 
more,  the  Rock  Breaker,  east  of  the  Columbia  Gar- 
dens. 

I  know  where  the  ground  is  known  as  the  Butte 
and  Boston  placer.  I  knew  of  the  Pleasant  View  lo- 
cation. I  was  interested  in  it.  I  had  an  acquaint- 
ance with  the  ground.  I  was  first  familiar  with  it 
in  1894  and  '95.  Louis  Mason  was  a  co-owner  in  the 
Pleasant  View.  Levi  J.  Hamilton  was  interested 
with  me,  and  Charles  F.  Passmore.  I  think  I 
bought  Passmore 's  interest  prior  to  the  time  a  deed 
was  given  to  the  owners  of  the  Butte  and  Boston 
placer  in  compromise  of  the  controversy  between 
the  Pleasant  View  and  the  Butte  and  Boston  [345] 
claim.     Mr.  Mason  retained  his  interest.     Prior   to 
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making  the  compromise,  I  made  an  examination  of 
the  Pleasant  View  Discovery;  I  made  an  examina- 
tion of  all  the  discoveries  there  was  to  be  seen  at  the 
time.  In  my  judgment  there  was  no  vein  disclosed 
in  any  of  those  discoveries.  I  think  I  met  Mr.  Ma- 
son just  prior  to  the  date  of  the  trial  of  the  placer 
against  the  quartz,  probably  a  day  or  two,  or  maybe 
several;  I  don't  know,  but  I  will  explain  myself  a 
little  more.  At  the  time  I  bought  Mr.  Passmore's 
interest,  I  do  not  know  that  I  knew  of  a  claim  against 
the  property  by  placer,  but  afterwards,  I  did  learn 
there  was  a  claim  about  a  suit  that  was  coming  up. 
Apparently,  before  my  time,  the  placer  people  was 
adversed  by  the  quartz  people.  The  placer  people 
on  the  placer  claim  was  the  Butte  and  Boston  placer, 
and  the  adverse  was  the  Pleasant  View  quartz  claim. 
I  had  bought  into  both  of  them.  Before  this  com- 
promise and  settlement  was  made,  there  was  a  con- 
ference of  the  people  that  were  interested  in  the 
Pleasant  View  claim.  I  don't  remember  all  of  them 
were  present  or  not,  but  the  majority  I  think  were, 
and  maybe  all  of  them.  I  know  Mr.  Hamilton  was 
there. 

I  knew  a  prospect  hole  that  was  afterwards  called 
the  Hornet  Discovery.  I  made  an  examination  of 
that  hole  and  there  was  no  vein  disclosed  in  it.  The 
first  examination  was  made  about  the  time  there  was 
a  little  hole  there,  previous  to  the  time  of  my  buy- 
ing in  there,  or  several  holes  over  the  surface,  and 
might  be  they  was  sunk  deeper  since  then.  I  know 
it  was  cleaned  out  some  and  sunk  deeper  since  that 
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time.  I  knew  that  ground  in  1895,  probably  in 
March  and  before  that  time,  the  latter  part  of  1894. 
In  1894  I  was  working  the  Rockbreaker,  which  is 
east,  probably  a  mile  or  more,  and  I  had  boned  it, 
or  was  doing  considerable  work.  That  is  how  I  come 
to  get  familiar  with  the  ground.  I  remember  the 
time  of  the  hearing  in  the  District  Court  for  an  in- 
junction against  certain  work  that  was  being  done 
there;  that  was  in  about  1895  or  later.  The  injunc- 
tion was  in  1900.  I  made  an  examination  of  the 
Hornet  Discovery  about  that  time.  There  were  no 
veins  in  the  Hornet  Discovery  at  that  time.  I  know 
the  tunnel  that  runs  in  an  easterly  and  westerly  di- 
rection a  short  distance  north  from  the  Hornet  shaft. 
I  knew  it  several  years.  I  [346]  afterwards 
sunk  a  shaft  from  the  bottom  of  that  tunnel  to  a  hun- 
dred and  fifty  feet,  or  maybe  more,  and  raised  that 
shaft  that  I  sunk  to  the  surface,  which  would  prob- 
ably be  thirty  feet,  where  we  placed  a  hoist.  It  is 
an  incline  shaft.  It  is  following  the  vein.  The 
vein  and  vein  matter  is  probably  about  from  four  to 
six  feet  wide  where  the  shaft  is  sunk.  There  are 
walls  of  the  vein  shown  there,  both  the  foot  and 
hanging-wall.  The  hanging-wall  is  especially  well 
defined.  The  footwall  may  be  a  little  more  broken. 
I  did  stoping.  I  ran  drifts  east  and  west  on  the  vein, 
probably  seventy-five  or  eighty  feet  to  the  east  and 
maybe  the  same  distance  to  the  west,  and  then  cross- 
cut to  the  northeast  probably  a  hundred  feet  or  more. 
In  the  drift  to  the  west  the  vein  showed  up,  and 
to  the  west  about  seventy-five  feet  or  maybe  a  little 
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better  we  struck  a  fault,  what  we  called  a  fault,  that 
cut  off  the  vein,  and  it  was  a  talcy,  muddy,  slushy, — 
we  kind  of  blocked  it  up  to  keep  the  mud  from  run- 
ning in  until  it  drained  off,  and  I  think  on  the  sev- 
enty-five foot  level  we  might  have  crossed  that  vein 
and  had  some  vein  matter,  and  took  out  a  little  ore, 
but  I  don't  think  we  crossed  it  on  the  lower  level.  I 
stoped  out  the  ore  on  the  east  side  for  the  distance 
T  have  mentioned.  Wlien  the  ore  was  removed,  the 
walls  of  the  vein  were  shown  there.  They  were  well 
defined;  the  walls  of  the  vein  were  porphyry  granite. 
At  the  time  we  did  the  work  there,  they  were  a  cross- 
cut to  the  northeast  that  went  east  probably  about 
seventy-five  feet.  Then  we  cross-cut  to  the  north- 
east for  a  considerable  distance,  looking, — in  going 
to  the  east,  I  think  the  vein  broke,  and  then  we  cut 
it  to  the  northeast.  We  run  that  cross-cut  in  the 
broken,  streaky  granite, — ^porphyry;  that  was  what 
we  called  the  country  rock.  On  the  south  we  run 
cross-cuts  some  short  distance;  they  showed  the 
same  country  rock.  I  know  the  cross-cut  that  is 
run  to  the  south  from  the  tunnel;  it  leaves  the  tunnel 
a  short  distance  west  of  the  shaft.  It  runs  into  the 
Gulf  and  Hornet  shafts;  I  know  the  cross-cut  from 
the  Hornet  shaft  into  the  tunnel.  That  is  run  in 
country  rock.  It  is  streaky  the  same  as  you  will 
find  in  most  any  of  this  granite,  towards  the  surface. 
[347]  I  don't  know  what  you  mean  by  the  Grulf 
shaft.  I  know  the  Hornet  shaft  and  the  cross-cut 
from  the  Hornet  shaft  to  the  north,  where  it  cuts  the 
vein.     The  vein  was  shown  in  the  tunnel.     The  vein 
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and  vein  matter  in  the  tunnel  is  anywhere  from  three 
to  six  feet  wide.  That  is  the  same  vein  we  sank  on 
and  took  out  the  ore.  I  examined  all  the  holes  and 
all  the  openings  that  was  on  the  ground  prior  to  the 
time  of  buying  into  the  quartz,  which  would  be  along 
in  March,  probably,  1895, — the  latter  part  of  '94,  I 
was  working  on  the  Rockbreaker  and  was  familiar 
with  that  ground  all  through  there,  and  I  think  I 
first  purchased  from  Mr.  Passmore  in  January  or 
February,  1895.  At  that  time  the  vein  that  is  shown 
in  that  tunnel  was  not  exposed;  there  was  no  vein 
exposed  on  the  property  that  I  could  see. 

Cross-examination. 
(By  General  NOLAN.) 

The  WITNESS.— I  have  not  been  on  the  ground 
in  the  last  five  years;  well,  yes,  I  will  take  that  back. 
I  passed  over  the  ground  maybe  once  or  twice  along 
in  1907,  was  the  last  time,  but  paid  no  more  atten- 
tion than  walked  over  the  ground.  I  have  not  been 
there  since.  I  made  an  examination  of  the  ground 
in  1900  and  1901;  at  that  time  I  was  a  party  to  a 
lawsuit.  I  and  Mr.  Kemper  were  interested  in  this 
lease  that  we  afterwards  worked.  This  tunnel  was 
there  in  1901  when  I  made  the  examination.  It 
was  probably  in  two  hundred  and  fifty  feet, — beyond 
the  point  where  we  afterwards  sunk  the  inclined 
jshaft.  There  was  a  cross-cut  there  from  the  Hornet 
Discovery  extending  to  the  vein.  There  was  a  cross- 
cut there  at  that  time  extending  from  this  tunnel 
to  the  Hornet  Discovery.     I  think  the  location  of  the 
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Hornet  Discovery,  as  they  claimed,  was  involved  in 
that  lawsuit.  We  raised  the  question  then  that 
there  was  no  discovery,  in  that  lawsuit, — no  discov- 
ery in  the  Hornet  shaft.  I  know  where  the  lead  was 
discovered,  about  twenty  feet  north  of  the  Hornet 
shaft.  The  locators  of  the  Hornet  lode  claimed  that 
they  made  the  discovery  in  the  Hornet  shaft,  as  I 
understood  it.  I  first  became  interested  in  that 
ground  by  purchasing  Passmore's  interest;  after- 
wards I  purchased  one  or  two  other  interests.  I 
bought  an  [348]  interest  from  Hamilton  and  also 
from  Mrs.  Hopkins.  I  obtained  the  Passmore  inter- 
est about  the  fore  part  of  1895.  When  I  purchased 
the  Passmore  interest  I  do  not  think  I  knew  there 
was  any  contest  at  all  on  with  the  placer  locators.  I 
went  on  the  ground  and  made  an  examination  of  the 
ground  before  I  purchased  the  Passmore  interest. 
I  went  there  for  the  purpose  of  looking  over  the 
ground,  for  the  purpose,  if  it  suited  me,  and  if  I 
wanted  to  purchase  it,  why  on  my  judgment  I  would 
do  so.  I  made  an  examination  of  the  ground.  I 
made  the  examination  for  the  purpose  of  buying  or 
bonding.  I  forget  now  what  I  paid  for  the  Passmore 
interest,  several  hundred  dollars  though,  maybe  less 
than  a  thousand  and  maybe  less  than  five  hundred. 
I  could  not  recall  now.  There  was  evidence  of 
quartz  on  the  ground,  scattered  in  the  ground,  in 
the  soil,  but  up  to  that  time  they  had  not  discovered 
8  vein  in  place. 

Q.  Well,  if  as  a  matter  of  fact  they  had  not  discov- 
ered any  vein,  and  you  knew  it,  why  did  you  pay 
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any  money  for  it?    Passmore  had   not   acquired   a 

title  to  it,  had  he? 

A.  Well,  there  are  many  things  that  a  man  will 
sometimes  buy  and  yet, — I  was  satisfied  to  take  a 
chance. 

The  WITNESS. — I  was  satisfied  to  take  a  chance 
to  buy  his  right  to  his  interest;  his  interest  in  the 
quartz  claim. 

Q.  And  you  knew,  of  course,  if  there  was  not  any 
discovery  there,  that  you  were  not  getting  anything? 

A.  Well,  I  might  have  had  something  else  in  view; 
I  had  an  idea  that  in  further  development,  we 
might, — 

The  WITNESS.— We  might  have  thought  that 
there  might  be  a  volcanic  shaking  up  of  the  ground 
there,  sure.  By  further  development  work  we 
might  discover  something,  but  up  to  that  time  we 
had  not  the  vein.  There  were  several  openings  on  the 
ground  there,  probably  half  a  dozen  all  told,  that  I 
made  an  examination  of,  scattered  over  the  ground. 
There  were  several  small  pits  sunk  in  the  neighbor- 
hood of  where  the  Hornet  Discovery  was  afterwards 
made.  We  will  say  two  or  three.  I  could  not  say 
how  far  apart  they  were;  I  did  not  measure  them. 
The  Hornet  may  be  a  part  of  one  of  them  holes  since 
then  cleaned  out  and  probably  sunk  a  little  deeper. 
I  think  I  went  into  the  Hornet;  I  went  into  several 
holes.  I  am  [349]  pretty  well  satisfied  I  went 
into  the  Hornet.  That  would  be  along  the  fore  part 
of  1805.  It  was  ten  or  twelve  feet  deep  then.  I 
think  we  went  in  by  a  ladder.     I  don't  know  who 
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was  with  me.  Mr.  Passmore  might  have  been  with 
me;  some  of  my  men  might  have  been  with  me.  I 
think  there  were  two  persons  with  me.  I  do  not 
know  who  they  were,  but  am  pretty  sure  Passmore 
was  one,  and  possibly  Mason. 

After  I  acquired  the  Passmore  interest,  I  acquired 
the  other  interests  anywheres  from  probably  a 
month  to  six  weeks,  maybe  less,  afterwards.  I  was 
desirous  of  getting  more  than  the  Passmore  interest, 
when  it  got  cheap  enough  to  suit  me.  I  paid  prob- 
ably six  or  seven  hundred  dollars  for  the  other  inter- 
ests, maybe  a  thousand  dollars.  I  acquired  either 
a  third  or  fourth  from  Passmore,  I  ain't  positive 
which  now.  I  had  five-eighths,  I  think,  in  the 
proposition. 

Q.  Well,  now,  do  you  know  whether  or  not  there 
was  any  placer  claim  upon  the  ground  when  you  had 
filed  the  other  interests'? 

A.  I  did,  before  I  completed  the  final  purchase  on 
the  quartz.  I  knew  there  was  an  adverse  by  the 
quartz,  too,  on  that  place  before  I  purchased  the 
Hamilton  interest. 

The  WITNESS. — I  knew  there  was  an  adverse 
by  the  quartz  against  the  placer.  I  did  not  know 
that  when  I  acquired  the  Passmore  interest,  but  I 
did  when  I  acquired  the  other  interests,  so  that  al- 
together I  have  paid  probably  fifteen  hundred  dollars 
for  the  five-eighths  interest,  and  at  a  time  when  I 
knew  there  was  not  any  quartz  lead  disclosed  on  the 
ground.  This  Hornet  Discovery — this  hole  that  was 
ten  or  twelve  feet  deep — was  not  below  the  wash. 
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A  short  distance  to  the  south  there  was  another  hole, 
and  in  a  short  distance  there  was  another  one.  If  I 
recall,  there  were  three.  The  one  to  the  south  was 
probably  a  hundred  and  fifty  feet,  a  hundred  feet, 
from  the  Hornet  discovery  shaft  so  called.  I  went 
into  that.  It  was  eighteen  or  twenty,  maybe  twenty- 
two  or  twenty-three  feet  deep.  That  was  not  down 
to  bedrock.  The  hole  to  the  north  was  about  the 
same;  I  do  not  think  it  was  as  deep.  I  do  not  recol- 
lect now  how  far  this  hole  was  to  the  north  of  the 
Hornet  discovery, — considerable  distance  though; 
probably  a  hundred  and  fifty  feet.  That  was  not 
down  to  bedrock.  Neither  one  of  the  holes  there  at 
the  time  was  down  to  [350]  bedrock;  that  is  my 
recollection  about  it.  I  told  you  the  Hornet  Dis- 
covery was  sunk  deeper  since  that,  but  I  don 't  know 
when  it  was.  It  was  sunk  and  a  cross-cut  to  the 
north  eighteen  or  twenty  feet,  and  the  level  run 
probably  a  hundred  and  fifty  feet  on  the  strike  of  the 
vein  before  I  ever  went  out  there  or  knew  anything 
about  it.  My  attention  was  called  by  somebody  on 
the  street  that  there  were  a  party  of  men  working 
on  the  ground,  and  I  went  out  there  and  found  four 
or  five  or  six  men,  including  Mr.  Mason, — ^was  one 
of  them, — working  in  the  tunnel.  It  might  have 
been  in  the  month  of  March  of  the  year  1901  or  '2 
that  I  went  out  there,  to  my  best  recollection.  I 
had  not  been  out  there  for  several  years  before  this 
work  was  done,  probably  three  years  before  1901. 
I  think  the  work  was  done  in  1901  or  1902.  When  I 
went  out  there  the  Hornet  Discovery  was  probably 
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seven  or  eight  or  ten  feet  deeper  than  when  I  saw  it 
in  1896;  that  would  make  it  eighteen  or  twenty  feet 
deep,  I  should  judge.  They  had  not  reached  per- 
manent bedrock  then.  I  don't  know  whether  it  was 
sunk  any  deeper  since  I  lost  track  of  the  ground.  I 
said  there  was  a  cross-cut  from  that  shaft  at  that 
depth  when  I  saw  it  in  1901  or  '2;  it  was  run  to  the 
north,  kind  of  northeast;  pretty  much  on  the  level 
of  the  tunnel. 

Going  back  to  the  purchase  of  this  property  in 
1895,  after  I  bought  in  I  was  in  that  litigation.  I 
made  the  last  purchase  a  couple  of  days  before  the 
case  came  to  trial,  and  the  case  was  dismissed  and 
judgment  taken  against  the  quartz  owners.  I  think 
the  settlement  was  made  a  day  or  two  before  the 
case  came  to  trial.  At  the  time  I  bought  in,  I  bought 
an  interest  that  was  involved  in  the  litigation.  The 
suit  was  pending  and  it  was  conducted  upon  the 
principle  that  there  was  a  quaiiz  lead  known  to  exist 
by  the  quartz  people.  I  knew  that  we  had  not  dis- 
covered a  vein,  but  I  had  my  ideas  as  to  further 
development.  I  did  not  know  where  further  de- 
velopment would  disclose  the  lead.  I  had  an  idea 
that  we  could  effect  a  settlement. 

<3.  You  were  not  getting  the  land,  were  you,  be- 
cause it  had  any  values  for  townsite  purposes,  or 
building  purposes'? 

A.  Well,  I  thought  I  might  go  out  there  and  raise 
strawberries. 

[351]  The  WITNESS.— No,  I  wiU  take  that  back. 
It  would  not  in  them  days  be  any  more  valuable  for 
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townsite  purposes  than  for  strawberries.  I  did  not 
acquire  the  interest  because  I  had  an  idea  it  was 
valuable  for  placer  purposes. 

Q.  So  that  really  the  reason  that  you  did  acquire 
the  property,  or  the  interest,  was  because  you  had 
an  idea  that  there  was  quartz  there,  or  that  there  was 
a  quartz  lead"? 

A.  I  had  an  idea  that  a  settlement  could  be  made 
with  Mr.  Kemper, — a  compromise  could  be  made, — 
and  while  we  had  not  discovered  a  quartz  vein  at 
that  time,  that  it  would  be  worth  the  amount  of 
money  that  I  was  investing  in  it,  what  I  would  get 
in  the  compromise. 

The  WITNESS. — I  was  taking  my  chances  of  dis- 
covering a  quartz  lead  afterwards.  There  were  only 
three  holes  I  examined.  I  think  I  examined  every- 
thing that  was  on  the  ground,  but  do  not  know 
whether  I  examined  the  discovery  of  the  Pleasant 
View.  I  am  prepared  to  say  that  there  may  be 
several  holes,  but  all  holes  I  will  include  now,  that 
was  on  the  ground  at  that  time  were  examined.  I 
don't  know  where  the  other  holes  were.  I  examined 
all  the  holes  I  could  see  on  the  ground.  I  told  you 
there  might  have  been  three,  and  might  have  been 
six,  and  there  might  have  been  nine.  I  examined 
everything  there  was  there.  There  was  not  fifteen, 
and  you  can't  find  them  today.  I  won't  say  there 
were  nine.  I  will  say  there  were  three  and  probably 
six.  The  other  holes  were  in  about  the  same  condi- 
tion as  the  three  I  have  told  you  about.  Some  of 
them  were  probably  eighteen  or  twenty  feet  deep; 
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none  of  them  had  got  to  bedrock. 

Q.  Well,  seeing  that  there  was  not  any  lead  at  all, 
how  was  it  that  you  were  able  to  get  a  portion  of  that 
ground  from  Mr.  Kemper? 

A.  Well,  Mr.  Kemper  had  a  placer  location  there, 
and  had  applied  for  his  patent.  The  quartz  people 
had  adversed  the  patent,  and  under  the  compromise 
the  quartz  people  got  about  one-third  of  the  ground 
to  the  east,  on  this  compromise,  and  let  the  placer 
people  take  judgment  and  go  to  patent. 

Q.  That  is  to  say,  you  were  willing  to  be  a  party 
to  a  fraud  in  connection  with  getting  title  to  that 
ground  from  the  Government  1 

A.  No,  sir,  don't  you  understand  anything  of  the 
kind.  I  ain't  [352]  going  to  answer  your  bully- 
ing way  at  all.  I  was  not  party  to  a  fraud.  If  I 
was  a  party  to  a  fraud,  I  would  have  fought  Mr. 
Kemper  to  a  finish  in  the  courts. 

The  WITNESS.— I  knew  that  we  had  not  made 
a  discovery  of  a  vein.  You  bet  I  was  mining  man 
enough  to  know  that.  I  certainly  knew  that  without 
the  discovery  of  a  vein  I  had  no  claim  to  the  ground 
at  all.  I  don't  know  anything  about  the  location  of 
that  ground  inunediately  after  the  settlement  was 
effected  by  a  fellow  named  Lee  Davenport;  I  don't 
know  anything  about  the  location  of  the  ground  as 
the  Lynne  location.  There  is  so  many  locations 
been  there,  that  I  did  not  pay  much  attention  to  them. 

I  do  not  think  this  five-eighths  interest  that  I  ac- 
quired before  the  settlement  was  made  cost  me  about 
four  thousand  dollars;  we  might  put  it  at  two  thou- 


Washington-Butte  Mining  Company.       475 

(Testimony  of  Pat  Mullins.) 

sand.  The  settlement  was  made  in  March,  1895,  I 
think.  A  few  days  before  the  settlement,  I  acquired 
the  deed,  I  think,  from  Hamilton  and  Mrs.  Hopkins; 
the  Passmore  interest  was  first,  and  that  was  some 
time  prior  to  the  settlement,  agreement  or  a  deed 
in  escrow, — I  forget  which.  The  deed  I  got  from 
Kemper  pursuant  to  the  agreement  would  be  proba- 
bly one  or  two  days  after  the  settlement  was  effected. 
We  either  got  a  deed,  or  agreement  for  a  deed, 
when  he  would  get  the  patent.  I  rather  think  proba- 
bly it  may  have  been  an  agreement.  It  might  have 
been  a  deed,  or  it  might  have  been  an  agreement  one 
or  two  days  before  the  case  came  to  trial.  I  think 
I  got  a  five-eighths  interest  in  the  ten  acres.  I 
think  Hamilton  held  an  eighth,  Mrs.  Hopkins  an 
eighth,  I  think  Mason  had  an  eighth.  After  I  got 
this  five-eighths  interest,  it  was  probably  six  years 
afterward  I  went  to  work  on  the  ground,  after  the 
settlement  was  effected  and  before  this  five  years 
had  run  that  I  spoke  about.  I  done  some  work,  but 
Mr.  Mason  and  a  man  by  the  name  of  Merriman 
done  some  work  there  in  1901  or  '2,  or  along  there. 
After  that  I  done  work  on  the  ground.  I  did  not 
put  up  any  money  for  representation  work  after  the 
settlement  was  effected. 

Q.  Well,  if,  as  a  matter  of  fact,  you  paid  your 
money  for  the  ground,  how  was  it  that  you  did  not 
go  to  work  and  try  and  find  out  whether  there  was 
any  lead  there  or  not  during  all  of  this  time  1 

[353]     A.  I  probably  did  not  have  any  money  to 
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squander  at  that  time,  to  go  there,  and  it  did  not 

look  good  to  me. 

The  WITNESS.— It  might  not  have  looked  good  to 
me  to  spend  money  for  development  work.  In  1901 
or  '2  there  was  a  discovery  of  a  vein  there.  The 
discovery  was  made  in  the  tunnel.  I  permitted  the 
ground  to  remain  idle  until  this  discovery  was  made. 
After  the  discovery  was  made,  I  commenced  opera- 
tions, me  and  Mr.  Kemper.  I  think  Mr.  Kemper  and 
I  worked  it  according  to  our  interests  on  the  start ; 
afterward  I  took  a  lease  and  bond  and  worked  it 
myself.  Mr.  Kemper  to  start  with  was  the  owner 
of  two-eighths;  Mrs.  Hopkins  an  eighth,  and  I  had 
five-eighths,  I  don't  know  how  Kemper  got  his 
interest.  He  got  one  interest  from  Mason,  and  he 
had  an  eighth.  We  knew  that  there  was  a  lead  in 
the  tunnel,  and  that  is  the  lead  we  worked  on.  I 
did  not  take  any  steps  to  protect  my  interest  in  the 
quartz  lead.  We  knew  that  so  far  as  the  quartz  lead 
was  concerned,  our  title  resting  upon  a  placer  title, 
we  did  not  have  any  extralateral  rights  at  all.  We 
did  not  locate  the  ground  as  a  quartz  claim.  There 
was  some  valuable  ore  there. 

Q,  You  took  out  quite  a  good  deal  of  money,  didn't 
you*? 

A,  Oh,  not  to  retire  for  life;  took  out  some  ore 
and  got  some  money  out  of  it. 

The  WITNESS.— I  got  sulphide  ore  there.  I 
remember  testifying  in  the  case  of  Butte  Land  and 
Investment  Company,  Pat  Mullins,  Levi  Hamilton 
and   Olivia  H,  Hopkins   against  R.   0.  Merriman, 
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Louis  Mason,  John  Maginnis  and  E.  Aug.  Heinze. 

Q.  I  will  ask  you  if  you  did  not  testify  as  follows 
in  that  suit  1 

"I  took  samples  in  four  different  places,  for  a 
distance  of  about  a  hundred  feet  across  the  lead, 
We  found  from  four  to  nine  per  cent  copper.  That 
was  an  average  sample  at  each  place  of  about  two 
feet.  I  would  say  that  is  the  value  of  the  minerals 
contained  in  the  ore." 

A.  If  I  testified  a  hundred  feet  across  the  vein,  it 
is  certainly  not  correct,  because  there  ain't  no  vein 
a  hundred  feet  wide  there.  If  I  testified  on  the  run 
of  the  vein,  a  hundred  feet,  I  took  four  samples,  it 
might  be  true.  That  testimony  was  a  hundred  feet 
of  the  run  of  the  vein,  not  across  the  vein.  That  is 
[354]     wrong. 

The  WITNESS.— At  that  time  the  lead  in  my 
judgment  was  a  valuable  lead  to  continue  developing, 
and  I  continued  for  some  time  in  developing  the 
property.  I  am  not  interested  now.  I  disposed  of 
my  interest  six  or  seven  years  ago.  I  think  the 
owner  now  is  the  Amalgamated.  I  don't  know 
what  I  got.  It  was  sold  with  other  interests.  I 
probably  placed  a  value  on  it  of  about  thirty  thou- 
sand dollars  in  disposing  of  it  with  other  interests. 
I  was  on  the  ground  quite  often  myself  at  the  time 
these  operations  were  carried  on  there.  I  sunk  the 
shaft  to  a  depth  of  a  hundred  and  fifty  feet  or 
perhaps  more.  I  do  not  know  what  became  of  the 
Hopkins  interest.  She  was  not  interested;  she  did 
not  pay  a  dollar  for  any  operations.     She  probably 
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got  some  royalties  under  an  agreement. 

Q.  I  will  ask  you  if  you  did  not  testify  as  follows 
in  the  hearing  that  I  have  reference  to  in  1901: 

"Q.  When  did  you  first  know  the  shafts  which  are 
now  sunk  upon  this  location  1  A.  I  do  not  know 
that  I  ever  entered  them,  not  to  go  down  there." 

A.  I  suppose  I  did,  if  it  is  there. 

Q.  Well,  now,  if  you  did,  why  do  you  tell  us  here 
that  you  went  into  those  shafts  in  1895? 

A.  I  went  into  those  shafts  that  was  there  in  1895. 

Q.  Well,  if  you  did,  why  did  you  testify  as  you  say 
you  did  in  1901'?        A.    I  don't  know. 

Q.  I  will  read  your  testimony.  You  were  ex- 
amined by  Mr.  McBride. 

*'My  business  is  mining,  and  in  the  business  of 
merchandising.  I  have  been  in  mining  for  28  years ; 
in  Butte,  Montana,  for  about  20  years.  I  am  ac- 
quainted with  the  ground  described  in  the  complaint; 
and  a  portion  of  the  Butte  and  Boston  placer;  I  have 
known  it  since  1895.  I  have  made  an  examination 
of  the  workings  of  these  defendants  on  that  ground, 
and  found  a  lead  containing  ore.  I  took  a  sample 
of  it.  I  took  samples  in  four  different  places  for  a 
distance  of  about  100  feet  across  the  lead.  We  found 
from  four  to  [355]  nine  per  cent  copper ;  that  was 
the  average  sample  at  each  place  of  about  two  feet. 
That  is  the  value  of  the  minerals  contained  in  the 
ore." 

''Cross-examination  by  Mr.  MACKEL. 
The  WITNESS.— I  have  been  interested  in  that 
ground  since  somewhere  about  March,  1805,  I  think, 
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maybe  a  little  prior  to  that  time.  Q.  When  did  you 
first  know  these  shafts  which  are  now  sunk  upon  this 
location  ?  A.  I  don 't  know  that  I  ever  entered  them, 
not  to  go  down  them." 

The  WITNESS.— I  was  talking  about  this 
Pleasant  View  ground ;  I  was  talking  about  the  tun- 
nel and  the  Hornet  shaft.  I  knew  that  I  had  been 
down  it  when  I  testified  in  1901.  I  knew  I  was  down 
in  it,  in  the  Hornet  shaft,  or  what  they  afterwards 
called  the  Hornet  shaft.  I  don't  know  why  I  said 
I  was  not  down  it  when  that  question  was  put  to 
me.  I  know  I  was  down  in  the  shaft,  where  the 
Hornet  shaft  is  now,  and  I  have  been  down  in  it 
many  times  since.  My  recollection  was  better  at  that 
time  than  it  is  to-day.  If  as  a  matter  of  fact  I  tes- 
tified then  that  I  was  not  down  in  the  shaft,  I  may 
be  more  likely  correct  than  I  am  to-day  when  I  tell 
you  I  was  down  in  it. 

Q.  I  will  call  your  attention  again  to  another  por- 
tion of  your  testimony  given  at  that  time,  and  ask  you 
if  you  did  not  testify  this  way : 

''The  WITNESS.— I  started  after  these  defend- 
ants had  been  enjoined  in  this  case.  Q.  And  you 
have  handled  some  of  the  shafts  that  they  have  sunk  ? 
A.  No,  sir,  just  the  tunnel;  have  not  been  in  those 
shafts  at  all." 

The  WITNESS.— I  testified  that  I  was  in  the  tun- 
nel in  the  Hornet  shaft  and  took  samples  in  the  tun- 
nel. I  have  read  the  testimony,  and  I  find  I  testified 
I  was  in  the  tunnel  and  examined  the  tunnel. 

The  first  information  that  I  had  of  the  existence 
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of  a  lead  upon  this  ground  was  in  1901  or  1902,  when 
it  was  disclosed  in  the  tunnel  by  somebody  else.  I 
did  not  know  anything  about  the  ground  being  located 
as  the  Hornet  claim  until  I  examined  the  tunnel.  I 
[356]  then  obtained  information  that  the  ground 
was  located  as  the  Hornet  quartz  claim, 

Q.  And  as  against  the  contention  by  the  locators  of 
the  ground,  you  then  insisted, — you,  of  course,  assert- 
ing title  to  the  ground  by  reason  of  the  interest  that 
you  obtained  from  Kemper, — that  there  was  no  lead 
discovered  at  the  time  that  the  ground  was  located  as 
placer  ground?        A.  I  did. 

The  WITNESS.— I  testified  at  that  hearing  that 
there  was  no  discovery  of  quartz  at  the  time  of  the 
application  for  the  placer  patent.  There  might  have 
been  quartz  in  the  ground.  It  was  scattered  over  the 
ground,  but  not  in  place,  that  I  had  seen.  In  other 
words,  we  had  not  discovered  a  vein. 

Q.  I  will  ask  you  if  this  was  not  your  testimony  at 
that  hearing  and  the  whole  of  it.  I  will  read  it. 
There  are  only  six  pages.  Probably  a  portion  of  it 
will  be  a  repetition  of  what  I  have  said : 

''The  WITNESS. — My  business  is  mining  and  in 
the  business  of  merchandising.  I  have  been  mining 
28  years,  and  for  20  years  in  Butte,  Montana.  I  am 
acquainted  with  the  ground  described  in  the  com- 
plaint, and  a  portion  of  the  Butte  and  Boston  placer, 
since  1895.  I  have  made  an  examination  of  the  work- 
ings of  these  defendants  on  that  ground,  and  found 
a  lead  containing  ore.     I  took  samples  of  it.     I  took 
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those  samples  in  four  different  places  for  a  distance 
of  about  100  feet  across  the  lead.  We  found  from 
four  to  nine  per  cent  copper;  that  was  an  average 
sample  at  each  place  of  about  two  feet.  That  is  the 
value  of  the  minerals  contained  in  the  ore. 

Cross-examination  by  Mr.  MACKEL, 
The  WITNESS. — I  have  been  interested  in  that 
ground  since  about  March  1805,  maybe  a  little  prior 
to  that  time.  I  don't  know  that  I  ever  entered  these 
shafts  which  are  now  sunk  upon  this  location,  not  to 
go  down  them.  I  say  I  made  some  examination  of 
the  ore.  I  got  these  ores  in  the  tunnel.  I  under- 
stand Mr.  Mason  and  Mr.  Merriman  ran  the  tunnel. 
I  went  in  that  tunnel  probably  as  far  back  as  a  month 
ago,  and  as  late  as  yesterday.  I  was  in  yesterday. 
[357]  Mr.  Kemper  and  myself,  and  the  ones  we 
have  got  working  there  sinking  a  winze  are  working 
there  now,  taking  out  ore.  I  got  my  title  from  Mr. 
Kemper  under  his  placer  location. 

Redirect  Examination  by  Mr.  McBRIDE. 
I  am  acquainted  with  Mr.  Mason  and  I  know  Mr. 
Merriman,  seeing  him  over  there  in  the  last  month  or 
so,  seeing  them  working  there.  I  know  of  these  de- 
fendants having  done  work  on  this  tunnel,  taking  out 
ore ;  they  have  been  working  there  for  the  last,  proba- 
bly ninety  days  until  the  last  two  weeks,  two  weeks 
ago  the  date  of  this  injunction,  when  it  was  served. 
They  were  working  at  that  time.  I  had  a  talk  with 
them  about  the  ore ;  they  said  they  calculated  to  con- 
tinue to  take  out  ore,  or  at  least  Mr  Mason  did.  I 
had  my  talk  with  him  on  the  ground.     I  had  probably 
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three  or  four  different  conversations  on  the  ground 
and  in  town  here.  I  did  not  find  out  how  much  ore 
had  been  taken  out,  any  more  than  from  the  last  state- 
ment from  the  M.  0.  P.  Company's  office,  the  amount 
that  was  shipped  on  the  last  shipment ;  I  understand 
that  there  were  four  or  five  shipments  made.  Mr. 
Mason  did  not  tell  me  how  much  he  had  shipped.  My 
information  as  to  the  value  came  from  my  exam- 
ination of  the  tunnel  and  also  an  examination  of  the 
returns  of  the  M.  O.  P.  Co.,  the  returns  from  the  last 
shipment.  On  account  of  not  knowing  the  amount 
of  tons  of  ore  shipped  prior  to  the  last  shipment  I 
can 't  state  the  value  of  the  amount  of  ore  taken  out. 
These  defendants  did  not  have  my  consent  to  mine 
this  ore ;  they  are  on  the  ground  without  my  consent. 
Recross-examination  by  Mr.  MACKEL. 
I  don't  know  whether  they  have  got  the  consent 
of  any  of  the  other  plaintiffs,  but  I  think  not ;  I  first 
discovered  that  these  defendants  were  trespassing  on 
the  ground  probably  about  two  months  ago.  We 
started  to  sink  the  winze  last  Monday  morning.  We 
started  after  the  defendants  had  been  enjoined  in  this 
case.  Q.  And  you  have  handled  some  of  the  shafts 
that  they  have  sunk?  A.  No,  sir,  just  the  tunnel; 
have  been  in  no  shafts  at  all.  Q.  You  handled  the 
tunnel,  or  openings  made  by  these  defendants?  A. 
Yes,  sir. 

Redirect  Examination  by  Mr.  McBRIDE. 
This  work  I  have  done  is  in  the  tunnel  I  should 
judge  about     [358]     150  feet;  and  west  of  the  face 
about  fifty  feet.     I  am  sinking  a  winze  now;  that  is 
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the  new  work  entirely  we  have  started;  new  work 
started  from  the  bottom  of  their  tunnel  We  have  not 
interfered  at  all  with  the  ore  body  exposed  in  that 
tunnel." 

Mr.  NOLAN. — And  I  will  read  likewise  your  testi- 
mony on  page  4:'58  of  this  record : 

"Direct  Examination  by  Mr.  McBRIDE. 
The  WITNESS.— I  am  one  of  the  parties  to  this 
suit.  My  business  is  mining  and  merchandising;  I 
have  been  mining  over  28  years.  I  started  out  on 
Lake  Superior  as  a  miner,  or  as  a  laborer  under- 
ground, and  from  that  to  a  miner,  coming  to  Montana 
in  1878.  Worked  in  the  Heela  mine  over  here  about 
60  miles ;  from  that  to  a  foreman,  or  in  charge  of  the 
mine.  I  operated  the  Comanche,  the  Gambetta,  the 
Nipper,  the  Wild  Bill,  the  Norah,  the  Destroying 
Angel,  the  Carrie,  the  Plymouth,  the  Rockbreaker, 
in  Butte,  and  a  mine  in  Utah  called  the  Carbon. 
Principally  copper  mines.  I  am  acquainted  with  the 
country  included  within  the  Butte  and  Boston  placer 
and  vicinity.  I  first  became  acquainted  in  1895, 
along  in  February  I  think.  I  think  I  first  acquired 
my  interest  in  the  Butte  &  Boston  placer  in  the  fore 
part  of  March,  1895,  might  have  been  some  time  in 
February.  At  that  time  I  had  been  engaged  in  Butte 
for  a  number  of  years  in  quartz  mining,  I  knew  a 
lead  when  I  saw  it,  and  also  to  know  when  there  was 
no  lead.  I  took  an  active  part  in  trying  to  bring 
about  the  compromise  in  the  case  of  Passmore  et  al 
against  Kemper  et  al.  I  made  a  thorough  exam- 
ination of  all  the  openings  in  regards  to  finding  a  lead 
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before  the  compromise  was  effected,  and  I  failed  to 
find  any  lead  in  any  of  the  openings  that  was  on  the 
gromid.  I  found  a  small  bunch  of  quartz  in  the  dis- 
covery shaft  of  the  Pleasant  View  lode  claim  that 
was  not  in  place;  it  was  float  that  had  moved  from 
some  other  place;  it  was  sand,  gravel  below  and 
around  it.  I  had  %ths  interest  in  two  locations; 
five-eighths  of  27  or  28)  acres  of  ground ;  that  was  my 
interest  in  the  quartz.  In  the  compromise  that  was 
effected  I  obtained  about  nine  acres,  or  some  fraction 
over ;  between  nine  and  ten  acres ;  five-eighths  of  nine 
or  ten  acres. 

Cross-examination  by  Mr.  CONNOLLY. 
I  compromised  this  by  swapping  my  interest  in  the 
quartz  for  [359]  the  placer  patent;  that  was  the 
basis  of  the  compromise  so  far  as  I  was  concerned, 
and  also  my  copartners  equally.  We  were  to  have  a 
deed  from  the  patent.  I  said  I  made  an  examination 
of  the  openings  for  the  purpose  of  finding  a  lead,  or 
in  regard  to  finding  a  lead  for  the  compromise,  along 
the  fore  part  of  March,  1895,  prior  to  the  compro- 
mise. As  I  said,  in  the  latter  part  of  February,  and 
in  March  prior  to  the  compromise,  was  the  period  of 
my  examination.  I  kind  of  think  we  had  some  work 
done  there  during  that  time.  I  would  not  be  positive, 
but  I  think  there  was  work  done  there.  After  the 
compromise  was  entered  into  and  immediately  after 
I  did  not  have  a  location  made  out  there  within  the 
limits  of  the  Butte  and  Boston  placer  called  the 
Linear  location,  I  heard  of  it.  I  did  not  pay  a  share 
of  the  representation  work  in  1895,  or  any  other  claim 
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within  the  limits  of  the  Butte  and  Boston  placer.  I 
did  not  receive  any  interest  from  any  location  made 
immediately  after  the  compromise.  The  Pleasant 
View  Discovery  was,  I  would  judge,  about  six  hun- 
dred feet  from  the  Hornet  Discovery  west,  down 
the  hill.  I  was  not  a  party  to  the  action  referred  to 
by  Mr.  McBride ;  the  action  was  commenced  before 
my  time  of  being  in.  I  said  I  found  no  quartz  in  any 
of  these  openings,  no  vein  in  place.  I  know  where 
the  Hornet  is  and  where  the  Gulf  is.  One  of  those 
openings  was  there  in  1896;  the  Hornet.  I  don't 
know  whether  it  was  there  in  1801.  I  did  not  make 
a  proposition  to  Mr.  Merriman  and  Mr.  Mason, 
parties  defendant  in  this  case,  to  pay  them  a  certain 
amount  for  an  interest  in  this  present  Gulf  and  their 
quartz  locations ;  I  did  not  make  them  a  proposition 
to  pay  them  ten  cents.  I  was  out  on  the  Gulf  location 
in  and  about  this  tunnel  when  they  were  working 
there,  probably  three  or  four  times.  I  did  not  have 
a  conversation,  just  immediately  prior  to  the  bring- 
ing of  this  suit  number  9000,  which  we  are  now  try- 
ing, when  I  was  out  on  the  Gulf  location,  in  or  about 
the  tunnel,  with  Louis  Mason,  one  of  the  defendants, 
in  which  I  made  him  the  proposition  that  if  he  and 
Mr.  Merriman  would  give  me  an  interest  in  those 
quartz  locations  in  dispute  I  would  remain  out  of  this 
fight  in  the  placer  patent.  I  will  make  an  explana- 
tion if  the  Court  [36Q]  will  permit.  I  was  out 
on  Sunday ;  in  the  first  place,  Mr.  Kemper  and  I  went 
out  there  probably  a  week  ahead  of  this  time  that  Mr. 
Mason  and  I  had  this  conversation ;  but  I  says  to  Mr. 
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Mason  after  looking  through,  'I  believe  you  deserve 
to  make  some  money  here.'  My  meaning  for  that 
was  that  it  might  have  passed  our  lifetime  before 
we  would  ever  think  of  sinking  a  shaft  or  cross-cut, 
or  do  any  more  work  to  discover  a  quartz  vein.  That 
is  as  far  as  that  conversation.  Mr.  Kemper  will 
verify  that,  I  guess.  Then  in  about  a  week  after- 
wards I  went  out  and  I  saw  Mr.  Mason,  called  him  to 
one  side  had  a  conversation  with  him,  I  told  him 
that  time  if  it  was  his  intention  to  break  this  patent 
that  I  was  afraid  that  he  would  be  a  long  time  before 
he  would  make  any  money  out  of  it;  on  the  other 
hand  if  he  went  and  bonded  up  the  interest  of  the 
placer  owners  he  might  make  some  money.  That  was 
the  conversation.  Mr.  Mason  agreed  to  come  in  and 
see  me  the  following  Monday  to  my  store,  which  he 
done.  He  came  in  the  store  and  he  says:  'I  am  on 
time,  as  I  agreed.'  I  says,  'All  right.'  'Now,'  he 
says,  'Mr.  Mullins,  if  you  get  three-eighths  in  all  of 
this  ground  back  again  ain't  it  better  for  you  than 
five-eighths  in  this  particular  piece'?  I  says,  'Yes, 
but  how  are  you  going  to  give  me  my  interest ;  how 
are  you  going  to  break  that  patent?'  He  says,  'Mr. 
Heinze  and  Mr.  MacGinniss  owns  five-eighths;  they 
will  fight  the  suit ;  we  will  sell  to  you  for  $10,000. '  I 
says :  'Mr.  Mason,  if  that  is  the  proposition,  I  would 
not  give  you  ten  cents  for  your  interest. '  Now,  there 
is  the  conversation  and  I  will  add  to  that  that  I  ad- 
vised Mr.  Mason  to  go  and  sell  it  as  quick  as  he  possi- 
bly could.  He  told  me  he  could  get  $20,000  for  it  a 
day  or  two  before,  on  the  Sunday  before  he  told  me. 
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I  says  'You  sell  for  anything  you  can  possibly  get 
for  it,  because  when  they  investigate  the  title  they 
wont  give  you  ten  cents  for  it. '    All  this  conversation 
I  am  talking  about  now  occurred  in  my  store  between 
me  and  Mr,  Mason;   that  is  my  explanation.     Q. 
Now,  if  you  had  a  conversation  as  you  say,  in  the 
store  down  to  the  point  where  you  say  the  conversa- 
tion was  dropped ,  I  will  ask  you  if  at  that  time  the 
telephone  did  not  ring  and  that  you  said  it  was  a 
telephone  for  you  to  come  and  sign  up  an  agreement, 
or  words  to  that  effect,  for  a  restraining  order  in  this 
case  up  on  Hamilton  Street,  and  that  you  said  to  Mr. 
Mason,  'Now,  if  you  are     [361]     going  to  make  me 
any  proposition,  do  it  so  I  won't  have  to  show  my 
hand. '    A.  The  proposition  was  the  proposition  that 
I  spoke  of.     The  Witness:  I  did  not  say  anything 
of  that  kind ;  and  I  did  not  say  that  again  in  front  of 
the  store  standing  on  the  curb.     I  operated  those 
mines  I  have  told  you  of  a  year  and  perhaps  two 
years  at  a  time ;  I  certainly  switched  from  one  to  the 
other,  operating  a  great  many ;  never  remained  in  one 
a  great  length  of  time.     I  operated  the  Nora ;  I  had  a 
lease  and  bond  on  it.     I  surrendered  the  lease  be- 
cause it  was  not  paying  me  to  work  it.     I  believe  after 
I  surrendered  it  Mr.  Kellogg  took  out  some  ore.     I 
also   had  a  lease   and  bond    on  the    Comanche.     I 
think  I  sold  it  for  fifteen  thousand, — I  ought  to  have 
had  several  millions  though,  but  I  didn't  get  it;  and 
I  think  I  have  got  friends  around  very  close  to  that 
probably  lost  money  in  mining;  at  least,  I  failed  to 
see  every  one  successful." 
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Mr,  NOLAN. — Now,  that  is  all  the  evidence,  isn't 
it,  that  you  gave  at  that  hearing.  Do  you  have  any 
recollection  about  the  matter  at  all  ^ 

A.  I  guess  that  is  the  evidence  I  gave  at  that  hear- 
ing. 

The  WITNESS.— Those  three  shafts  which  I 
spoke  about  yesterday  the  three  which  I  examined, 
were  not  in  line  with  each  other ;  they  were  a  consider- 
able distance  off  line.  In  the  light  of  my  testimony 
which  you  just  read  I  am  not  able  to  tell  you  how 
many  holes  I  examined  besides  those  three.  I  think 
I  made  more  than  one  examination  of  those  holes  be- 
fore the  compromise  was  effected  in  1895.  I  went 
over  the  ground  at  different  times ;  may  not  have  went 
into  the  different  holes  at  different  times  or  all  of 
them.  I  made  the  first  examination  there  some  time 
in  March,  February  or  March.  This  was  a  pretty 
thorough  examination.  At  that  time  I  was  about  to 
invest  my  money  in  the  purchase  of  ground  supposed 
to  contain  quartz.  The  reason  I  made  other  exam- 
inations was  to  satisfy  myself  if  there  was  a  vein 
there  or  not.  I  probably  went  over  the  same  ground 
the  second  time.  I  don't  know  that  I  went  into  the 
same  holes ;  I  might  have  went  into  some  and  might 
not.  The  surface  of  the  ground  was  covered  deeply 
with  wash ;  I  knew  that  when  I  made  my  first  exam- 
ination. There  would  not  be  anything  new  disclosed 
by  a  second  examination  so  far  as  bedrock  conditions 
were  concerned,  but  I  had  [362]  to  satisfy  myself 
in  my  own  mind  whether  we  had  discovered  a  vein 
or  not,  or  what  ground  we  would  have  to  come  in  to 
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offset  the  application  for  the  placer  patent.  I  do 
not  know  that  I  made  a  third  examination;  I  may 
have,  but  I  do  not  know.  I  remember  being  in 
Forestell's  office  the  day  before  yesterday  in  this 
city.  I  did  not  state  to  him  at  that  time  that  I  ad- 
vised Kemper  to  locate  for  quartz  after  the  compro- 
mise was  effected.  I  made  a  statement  that  I  advised 
after  we  had  compromised,  or  said  to  Mr.  Kemper, 
I  thought  it  might  save  any  dispute  afterwards  to 
patent  for  quartz.  Mr.  Kemper  said,  "You  haven't 
got  a  quartz  vein";  I  says,  *'I  know  we  haven't,  but 
it  might  be  better  to  patent  it  and  instead  of  patent- 
ing it  for  placer."  I  did  not  suggest  to  him  that  he 
should  make  the  necessary  affidavits. 

Q.  How  did  you  expect  that  he  would  take  pro- 
ceedings to  get  title  to  the  ground  for  quartz  pur- 
poses without  any  quartz  vein  there "? 

A.  I  expected  for  him  to  do  development  work  and 
first  prove  if  there  were  a  quartz  vein  there.  That 
was  my  intention  and  I  did  at  the  time. 

The  WITNESS.— I  don't  know  that  I  was  pretty 
confident  that  if  there  was  work  done  we  would  de- 
velop quartz,  but  that  was  my  idea.  I  proposed  that 
all  of  us  would  go  in  and  stand  the  expense  of  the  de- 
velopment. I  did  not  have  in  mind  any  particular 
place  excepting  the  eastern  portion  of  that  ground, 
as  in  my  estimation  bedrock  would  be  found  nearer 
to  the  surface.  The  surface  of  the  ground  and  the 
indications  in  that  country  shows  it  is  closer  to  bed- 
rock. I  had  not  known  this  ground  very  long  be- 
fore I  made  this  purchase.     At  the  time  I  was  operat- 
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ing  some  ground  about  a  mile  to  the  east.  At  the 
time  I  got  the  transfer  from  Passmore,  I  do  not  know 
if  I  knew  how  much  of  an  interest  I  got.  I  have  no 
recollection  as  to  the  amount  I  paid;  it  might  be  a 
thousand  dollars,  might  be  more,  maybe  less.  I  like- 
wise acquired  an  interest  in  the  property  at  the  same 
time  from  Hamilton.  I  might  have  paid  five  hun- 
dred dollars  for  that  interest  or  it  might  be  more. 
When  I  purchased  those  interests  I  purchased  inter- 
ests in  two  quartz  locations  there,  the  [363]  Pleas- 
ant View  and  the  Point  Pleasant.  I  made  an  ex- 
amination of  all  the  ground  that  was  there  included 
within  the  boundaries  of  them  two  claims.  I  do  not 
know  how  many  openings  I  examined  on  the  Point 
Pleasant.  I  think  I  examined  some.  If  there  were 
openings  on  it,  I  examined  them.  The  consideration 
might  have  been  correctly  named  in  the  deed  I  got 
from  Hamilton,  or  it  might  not.  If  the  considera- 
tion named  was  five  hundred  dollars  that  might  be 
correct,  and  if  the  consideration  named  in  the  other 
deed  was  one  dollar  it  might  not  be  correct,  it  would 
be  more  than  that.  On  the  same  day  I  obtained  the 
deeds  from  Hamilton  and  Passmore,  I  think  I  ob- 
tained the  deed  from  Mrs.  Hopkins,  through  Hamil- 
ton. I  do  not  know  what  the  consideration  was  for 
that.  Maybe  five  hundred  dollars,  maybe  eight  hun- 
dred dollars;  I  ain't  positive.  I  don't  know  whether 
these  openings  were  in  the  same  condition  in  1895  as 
they  were  in  1891.  They  would  naturally  be  slough- 
ing off  from  time  to  time.  They  were  not  timbered. 
I  think  the  bottom  of  the  shafts  were  cleaned  out 
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when  I  examined  tliem  in  1895,  I  did  not  see  it  done, 
but  there  had  been  men  working  there  cleaning  out 
and  getting  ready  for  trial.  I  don't  know  who  the 
men  were.  It  may  be  true  that  the  only  cleaning 
out  was  in  the  old  Pleasant  View  Discovery  shaft, 
so  called,  and  in  a  hole  about  a  hundred  and  fifty 
feet  deep  that  was  there.  I  think  the  Hornet  Dis- 
covery shaft  had  been  cleaned  out.  I  think  I  knew 
a  man  in  1895  or  1896  named  Tim  Sullivan.  I  do  not 
think  he  did  any  work  on  this  ground ;  still  he  might 
have.  He  did  not  do  any  work  for  me  in  represent- 
ing the  Lynne  lode  claim  covering  this  ground.  I 
might  have  told  Mr.  Mason,  soon  after  the  compro- 
mise was  effected,  that  this  ground  cost  me  four  thou- 
sand dollars.  If  I  did  tell  him  that  I  don 't  know  that 
it  would  be  true. 

I  call  a  vein  that  is  confined  between  two  walls, 
bearing  either  gold,  silver  or  copper,  or  at  least  one 
well-defined  wall.  Between  the  walls  you  would  find 
vein  filling.  This  vein  filling  would  be  considered 
a  part  or  portion  of  the  vein.  There  was  no  veins  or 
vein  filling  in  the  shafts  I  examined  there.  I  did  not 
see  anything  in  the  Hornet  shaft  that  resembled  ore 
to  me.  I  did  not  see  any  material  in  the  Hornet  shaft 
resembling  Defendants'  Exhibit  27.  I  would  call 
that  ore.  If  that  was  in  place  there,  I  would  not 
have  [364]  any  hesitancy  in  declaring  that  it  was 
lead  matter.  I  did  not  see  any  material  like  Defend- 
ants' Exhibit  36  in  place  in  the  Hornet  shaft  I  might 
have  seen  it  there ;  you  will  find  bunches  of  that  mat- 
erial anywhere  in  the  ground  in  the  loose  wash.     I 
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did  not  see  any  material  like  that  in  the  Hornet  shaft 
that  I  know  of.  When  I  say  I  did  not  see  it  there 
in  place  I  mean  it  was  not  in  sight.  I  did  not  see 
any  material  like  Defendants'  Exhibit  37  in  that 
shaft.  If  I  saw  material  of  that  kind  I  would  pro- 
nounce it  vein  matter  or  vein  material,  or  vein  filling. 
I  might  have  seen  some  material  in  the  holes  I  ex- 
amined out  there  like  Defendants'  Exhibit  30.  I 
would  call  that  vein  material  if  it  was  in  place.  If 
I  saw  that  in  place  there  I  would,  as  a  miner,  pro- 
nounce it  vein  material.  I  might  have  seen  material 
like  Defendants'  Exhibit  31  in  some  of  the  holes  I 
examined  there,  but  not  in  place.  It  is  vein  mater- 
ial. When  I  say  in  place  it  must  be  solidly  deposited 
in  the  bedrock  with  at  least  one  wall.  I  can  tell  the 
wall  if  it  is  solidly  deposited  in  the  bedrock,  because 
the  wall  is  different  material  from  the  vein  filling. 
I  would  call  that  quartz  and  porphyry  mixed.  If 
I  encountered  granite  or  aplite  adjacent  to  it,  I 
would  call  the  granite  or  aplite  the  country  rock  or 
wall.  I  may  have  seen  material  like  Defendants' 
Exhibit  21  in  the  holes  I  examined  out  there.  If  I 
saw  it  in  place  then  I  would  consider  it  vein  matter. 
I  told  you  I  had  had  a  good  many  years'  experience 
in  working  mining  properties  and  handling  quartz 
claims.  If  I  saw  any  of  the  material  that  you  have 
called  my  attention  to  any  place  on  that  ground  there, 
I  would  not  have  any  hesitancy  in  locating  the  ground 
as  a  quartz  claim  if  it  was  in  place.  I  might  have 
seen  material  like  Defendants'  Exhibit  22  in  some 
of  the  holes  I  examined  there,  but  not  in  place.     If 
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I  saw  it  in  place,  I  would  certainly  locate  it  for 
quartz.  Defendants'  Exhibit  28  is  vein  filling;  if 
I  saw  it  in  place  I  would  not  have  any  hesitancy  in 
locating  the  ground.  I  would  call  Defendants'  Ex- 
hibit 26  ore,  some  of  it.  If  I  saw  that  in  place  I 
would  not  have  any  hesitancy  in  designating  it  a 
vein.  In  conducting  work  on  a  mining  claim,  and  I 
should  find  outside  of  the  walls  mineralized  material 
so  as  to  constitute  commercial  ore,  if  it  was  in  place 
I  would  call  it  a  vein.  I  have  known  where  the  walls 
of  a  vein  had  [365]  become  enriched  from  the 
vein,  but  not  a  very  great  distance,  maybe  a  foot  and 
maybe  two  feet.  It  might  be  a  slip  from  the  vein ;  it 
may  be  a  portion  of  the  vein  that  is  divided.  In  a 
case  of  that  kind  I  should  say  that  the  wall  is  ex- 
tended back  to  that  point  where  the  mineralization 
ceases,  if  it  was  a  portion  of  that  vein.  If  it  were 
any  distance  and  country  rock  or  granite  between, 
and  another  vein  was  struck,  either  a  spur  from  the 
main  vein  or  a  separate  vein,  that  would  be  different. 
Possibly  if  two  veins  paralleled  each  other  within  ten 
feet,  the  vein  filling  might  become  enriched  from 
those  two  veins,  or  either  one  of  them. 

If  I  found  material  like  Defendants'  Exhibit  24 
in  place,  I  would  call  it  vein  matter.  If  I  found  it  in 
place  in  any  quantity  I  would  not  have  any  hesitancy 
in  locating  it ,  if  I  found  it  in  bedrock.  I  might  have 
seen  material  like  Defendants'  Exhibit  33  in  the 
holes  I  examined  there  in  1895,  but  not  in  place.  If 
I  saw  it  in  the  bedrock  in  place  I  would  say  it  was 
vein  material. 
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This  lead  on  which  I  afterwards  sunk  on  this 
ground  was  uncovered  in  1901  or  '2.  I  did  not  know 
in  the  intervening  time  that  Mr.  Mason  was  doing 
work  on  the  ground  until  he  commenced  to  take  ore 
out.  After  this  lead  was  uncovered  this  lawsuit  was 
instituted  at  which  I  gave  my  testimony  that  you  read 
to  enjoin  the  working  of  the  ground.  After  we 
secured  an  injunction,  Mr.  Kemper  and  I  carried  on 
mining  operations  there,  and  as  a  result  sunk  this 
incline  shaft.  That  shaft  was  sunk  following  the 
pitch  of  the  vein.  In  this  lawsuit  the  defendants 
were  contending  that  they  struck  a  lead  in  this  Hor- 
net Discovery,  and  we  were  contending  that  they  did 
not.  I  believe  at  that  time  there  was  an  opening  on 
the  ground  in  the  way  of  a  shaft  known  as  the  Gulf 
Discovery.  To  my  judgment  this  Gulf  Discovery 
was  not  embraced  within  the  walls  of  that  vein.  In 
sinking  this  shaft  we  were  in  the  ore  and  vein  ma- 
terial all  the  time.  I  believe  a  portion  of  this  vein 
matter  would  assay  from  four  to  nine  per  cent — any- 
where from  a  foot  to  eighteen  inches  of  it,  or  maybe 
in  places  two  feet.  The  balance  of  the  material  was 
low  grade.  The  balance  went  over  the  dump.  Dur- 
ing all  of  the  time  we  were  sinking  this  shaft  the  law- 
suit was  still  pending;  and  during  all  of  the  time 
[366]  we  were  running  the  drifts  and  underground 
workings  the  lawsuit  was  still  pending.  I  have  not 
been  on  the  ground  on  this  visit  to  Butte.  In  sink- 
ing the  shaft  we  encountered  sulphide  ores.  Sul- 
phide ores  was  right  from  the  start  in  sinking  the 
shaft  from  the  tunnel   down.     The  dip  of  the  vein 
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would  vary  a  little.  The  walls  also  varied.  Prob- 
ably three  feet  was  the  nearest  distance  together,  and 
probably  six  feet  the  greatest  distance  apart.  When 
those  walls  would  approach  each  other  to  a  distance 
of  three  feet,  it  would  be  maintained  for  a  distance 
of  maybe  twenty  to  thirty  feet  on  the  strike,  and  then 
would  widen  out  again.  In  the  first  level  that  we  run 
to  the  west,  I  would  not  be  positive  whether  it 
was  seventy-five  or  a  little  more,  or  a  little  less,  we 
encountered  a  fault  running  north  and  south,  cutting 
off  the  vein.  Running  west  I  was  on  the  vein.  We 
encountered  the  fault.  It  cut  the  vein  off  at  that 
point  I  think  after  it  drained  off  from  the  mud,  we 
might  have  done  some  work  and  found  vein  material 
beyond  that  to  the  west.  With  reference  to  the  vein 
as  it  went  to  the  east,  I  could  not  say  whether  it 
varied  much  or  not.  I  think  this  fault  appeared  at 
a  lower  depth  just  the  same,  and  produced  about  the 
same  result.  There  was  no  work  prosecuted  west- 
erly beyond  the  fault  that  I  know  of.  I  don't  know 
what  became  of  the  vein  as  it  was  affected  by  that 
fault  at  a  lower  depth.  When  we  quit  I  think  the 
depth  of  the  shaft  was  a  hundred  and  fifty  feet,  and 
maybe  more.  This  vein  was  in  existence  at  that 
depth.  As  far  as  ore  was  concerned  it  was  not  as 
good.  It  was  broken  up  more.  The  walls  were  still 
there ;  it  maintained  its  width  about  the  same  as  at 
the  higher  level.  It  was  sulphide  ore  mixed  through 
it,  through  the  vein  material.  The  vein  material 
was  quartz  and  granite  mixed.  Aplite  is  a  new  one 
to  me.     As  we  got  depth  in  the  sinking  of  the  shaft 
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we  run  cross-cuts  to  the  north  and  south,  but  prin- 
cipally to  the  north.  The  vein  in  going  to  the  east 
became  very  much  broken  up,  and  then  we  run  a 
cross-cut  bearing  to  the  northeast  a  good  deal.  In 
running  these  cross-cuts  we  run  into  the  country  rock, 
and  some  little  streaks  once  in  awhile  of  apparently 
vein  material.  Some  of  the  streaks  had  a  parallel 
strike  with  the  vein.  Some  of  them  were  running 
diagonally  across.  The  streaks  were  simply  crevices 
in  the  country  rock.  There  might  have  [367] 
been  some  mineralization  through  the  country  rock, 
but  not  as  a  vein,  or  anything  you  would  save  for 
mineral. 

I  said  to  the  best  of  my  recollection  before  this 
compromise  of  1895  there  was  a  conference  of  the 
quartz  claimants.  I  do  not  think  Mr.  Kemper  was 
there.  I  am  not  certain  Mr.  Mason  was  there,  but  I 
think  he  was.  Passmore  and  Mr.  Mason  and,  I  think, 
Hamilton  made  an  examination  of  this  ground  be- 
sides me.  At  that  conference  the  question  up  for 
discussion  was  whether  there  was  a  lead  in  the  Pleas- 
ant View  Discovery  and  in  the  Point  Pleasant  Dis- 
covery. That  was  the  question  that  engaged  our 
attention,  in  those  two  holes.  We  felt  it  was  incum- 
bent upon  us  to  establish  that  there  was  a  discovery 
in  those  two  holes,  otherwise  we  would  lose  out. 

Redirect  Examination. 
(ByMr.  SHELTON.) 

I  remember  that  I  examined  the  ground  before  the 
hearing  for  an  injunction  in  February,  1901,  for  the 
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purpose  of  determining  whetlier  there  was  a  tres- 
pass on  the  ground.  I  think  I  found  Mr.  Mason  and 
others  on  the  ground.  That  is  the  same  Louis  Mason 
that  had  been  a  party  to  the  settlement  that  I  have 
already  testified  about  with  Kemper.  I  understand 
that  he  received  an  interest  in  the  Butte  and  Boston 
placer  as  a  result  of  the  settlement,  the  same  as  the 
balance  of  us.  When  I  found  him  on  the  ground  at 
the  time  I  made  the  examination  previous  to  giving 
my  testimony  in  February,  1901,  he  had  done  some 
work  there ;  he  had  run  a  tunnel  and  a  cross-cut  from 
a  shaft,  a  small  cross-cut.  That  is  the  same  tunnel 
as  was  testified  about  being  on  the  vein.  That  tunnel 
followed  the  vein.  The  ore  had  been  taken  from  the 
vein;  that  is  down  to  the  depth  of  the  level  of  the 
bottom  of  the  tunnel.  Mr.  Mason  did  not  do  this 
work  under  the  settlement  that  he  had  made  with  Mr. 
Kemper ;  I  understand  he  made  a  quartz  claim.  He 
was  locating  the  ground;  I  do  not  know  what  Mr. 
Mason's  intention  was.  I  was  a  party  to  the  suit.  I 
know  that  he  located  the  ground,  or  was  one  of  the 
locators.  It  was  the  same  ground  that  had  been 
patented  as  placer  claim. 

At  the  time  I  testified  first  in  this  matter,  accord- 
ing to  the  record  which  was  read  here,  I  stated  I  took 
samples  for  a  hundred  feet  across  the  vein.  I  took 
the  samples  for  a  distance  of  a  hundred  feet,  and 
probably  four  different  places  across  the  vein,  but  on 
the  [368]  run  of  the  vein,  because  there  were  no 
openings  across  the  vein  greater  than  probably  six 
or  seven  feet,  of  vein  material,  so  it  would  be  impos- 
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sible  for  me  to  take  a  sample  across  a  hundred  feet 
of  the  vein,  when  there  were  no  openings  there.  At 
the  time  the  vein  was  not  exposed  there  outside  of  the 
tunnel  that  I  seen. 

Referring  to  Complainant's  Exhibit  15,  the  cross- 
cut from  the  Hornet  shaft  represented  on  the  map 
might  have  been  made  larger  after  my  examination 
in  1901.  There  was  probably  a  hole  broke  through 
to  the  tunnel,  and  it  may  have  been  made  larger  after 
that  time.  I  do  not  recall  of  them  being  connected 
at  the  time  of  the  injunction. 

Q.  Now,  after  your  first  visit,  you  again  testified 
as  to  whether  there  was  a  vein  there — a  vein  any  place 
on  the  ground — a  vein  known  at  the  time  of  the  placer 
application  was  made  on  May  11th,  1901 1 

A.  I  think  I  testified  there  were  no  vein  known 
at  that  time. 

Q.  But  your  testimony  about  that  was  given  after 
your  first  testimony,  which  was  about  the  trespass  ? 

A.  That  was  after  the  tunnel  was  run — you  mean 
after  the  vein  was  exposed  ? 

Q.  Well,  it  was  given  on  the  third  of  April,  1901, 
while  your  first  testimony  was  given  on  the  9th  of 
February,  1901. 

A.  Why,  there  were  a  vein  there  then,  yes. 

The  WITNESS. — I  think  I  made  an  examination 
of  the  ground  before  I  testified  the  second  time ;  I  am 
pretty  sure  I  went  to  the  Hornet  shaft  that  time. 

I  mean  by  permanent  bedrock  where  you  have 
gone  through  all  of  the  surface  into  the  rock  or  gran- 
ite into  the  solid  formation.    When  I  examined  the 
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Hornet  shaft  in  1901  it  was  about  the  same  depth  as 
the  cross-cut  to  the  tunnel.  It  was  deeper  then  than 
when  I  examined  it  in  1895.  I  know  the  boundaries 
of  the  Butte  and  Boston  Placer,  about  where  they 
are.  I  saw  all  of  the  definite  openings  there.  If  I 
found  Defendants'  Exhibit  36  in  place,  I  would  call 
it  a  vein.  I  mean  where  it  is  a  vein  and  at  least 
one  wall  in  granite  or  country  rock.  I  don't  care 
whether  it  is  granite  or  what  it  is,  so  long  as  it  is  a 
vein.  I  mean  that  if  I  sunk  on  it  and  found  a  bunch 
in  the  [369]  granite  and  by  development  work  it 
did  not  remain,  and  in  developing  you  did  not  find  a 
vein,  I  would  not  call  it  a  vein.  Unless  I  found  it  in 
place  in  a  vein  I  could  not  call  it  a  vein.  I  could  not 
take  these  samples  and  without  any  examination  of 
the  ground  tell  whether  they  came  from  a  vein  or  not. 
Referring  to  Defendants'  Exhibit  66,  and  particu- 
larly to  the  red  material  in  the  central  part  of  one 
side  of  that  exhibit,  I  call  that  red  oxide,  sulphide. 
The  material  in  the  vein  that  I  call  sulphide  was  of 
that  kind  of  material. 

Recross-examination. 
(By  Mr.  NOLAN.) 

I  call  that  oxide  ore ;  there  may  be  some  sulphide 
in  it,  the  dark.  At  a  depth  of  a  hundred  or  hundred 
and  fifty  feet,  I  think  it  was  turned  more  to  a  sul- 
phide. 

I  did  not  see  any  material  like  Sample  56  in  those 
holes  in  place  upon  my  examination  in  1895.  I  might 
have  found  it  in  some  of  the  holes.  I  would  not  say 
whether  I  did  or  not.     If  I  find  material  of  that  char- 
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acter  in  place,  I  would  call  it  vein  matter ;  as  a  miner 
I  would  call  it  vein  material,  carrying  some  values, 
quartz  and  copper.  I  probably  saw  material  like 
ExMbit  97  in  some  of  the  holes  I  examined  in  1895 ; 
I  don't  know  whether  I  did  or  not.  If  I  saw  material 
of  that  kind  in  place,  and  could  expose  it  for  ten 
or  twelve  feet  on  the  run  and  knew  it  was  permanent 
and  in  place,  I  would  call  it  a  vein.  If  I  found  it 
continuing  for  six  feet  in  place  I  would  make  a  dis- 
covery and  call  it  a  vein.  I  would  call  Defendants* 
Exhibit  60  vein  material. 

Redirect  Examination. 
(By  Mr.  SHELTON.) 

Q.  Mr.  Mullins,  if  this  sample,  Defendants'  Ex- 
hibit 56,  was  found  bounded  by  granite,  and  being 
apparently  frozen  in  the  granite  as  a  part  of  it,  no 
wall  except  the  dividing  wall  between  this  rock  and 
the  gray  granite,  and  no  mineralization  except  such 
as  appears  in  that  stain,  and  it  being  irregular  in 
shape,  not  within  a  fissure,  but  being  a  regular  strike, 
of  course,  but  being  an  irregular  shaped  body,  would 
you  call  that  a  vein  ? 

A.  If  it  so  developed  any  distance,  I  would  call  it 
a  vein.  [370]  If  it  did  not  prove  to  be  a  bunch  of 
rock  caused  by  being  carried  from  some  other  point 
by  the  elements  or  something.  If  I  seen  where  it 
would  develop  that  it  was  permanent  in  place,  at  least 
one  wall,  I  would  say  it  was  a  vein. 

The  WITNESS.— I  don't  know  about  a  fissure,  or 
what  you  call  a  fissure.  If  I  developed  a  vein  and 
it  was  not  a  bunch,  was  not  carried  by  the  elements 


Washington-Butte  Mining  Company.        501 

(Testimony  of  Pat  Mullms.) 

from  a  slide  of  a  higher  hill,  and  it  was  permanent 
in  place,  and  I  run  on  it  four  or  five  or  six  feet,  and 
I  found  it  was  permanent  in  going  both  ways,  I  would 
call  it  a  vein. 

Q.  Suppose  it  makes  up  a  part  of  the  granite,  or 
if  the  rock  of  the  country  w^as  without  any  mineral- 
ization excepting  the  showing  of  iron  or  such  min- 
eral as  is  shown  in  it,  and  it  is  frozen  to  the  granite 
as  though  it  had  been  pushed  into  it,  and  less  than 
one  per  cent  of  any  material  in  it,  any  more  than  is 
found — not  more  than  is  found  in  the  country  rock 
on  either  side  of  it,  you  would  still  call  that  a  vein  '^ 

A.  I  would  still  call  that  a  vein,  if  it  was  developed 
to  any  extent,  and  still  showed  a  continuance  of  the 
same  vein  material,  and  between  at  least  one  wall, 
and  different  to  any  one  of  the  walls,  carrying  quartz 
mineral.  If  it  was  simply  a  bunch  there  in  the  gran- 
ite, and  would  run  out  of  the  bunch  in  a  foot  one  way 
or  the  other,  I  would  not  call  it  a  vein. 

Recross-examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— That  is  to  say,  if  this  material 
which  seems  to  be  material  which  might  be  found  in 
a  vein,  if  I  found  it  there  in  a  rock  in  a  little  kidney, 
and  that  was  all  there  was  to  it,  I  would  not  call  it  a 
vein,  but  if  it  was  there  and  had  a  regular  strike  and 
regular  dip,  and  it  differed  from  the  rock  bounding 
it  on  either  side,  and  it  was  there  permanent,  then  I 
would  call  it  a  vein.  It  is  sometimes  the  case  that 
lead  matter  may  in  one  place  have  very  little  value, 
and  then  as  you  go  deeper  it  may  increase  in  value. 
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Eedirect  Examination. 
(ByMr.  SHELTON.) 

The  "WITNESS.— Referring  to  these  samples  here, 
I  could  tell  they  are  vein  material  without  knowing 
where  they  came  from,  but  I  [371]  could  not  say 
whether  it  came  out  of  a  vein.  I  do  not  pretend  to 
say  that  any  of  them  came  out  of  a  vein,  because  I 
have  not  seen  them  taken.  These  samples  that  have 
been  shown  here  are  vein  material.  They  are  vein 
material,  but  may  not  have  come  from  a  vein.  I  do 
not  say  they  have  not  come  from  a  vein  either.  I 
have  not  seen  them  taken. 

Recross-examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— I  would  say  that  it  is  material 
that  you  would  find  in  a  vein,  or  would  be  likely  to 
find  in  a  vein,  and  if  I  found  that  material,  not  in  a 
little  bunch,  but  regularly  in  the  solid  rock,  having  a 
strike  and  having  a  dip,  I  would  have  no  hesitancy  in 
calling  it  a  vein. 

Redirect  Examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— I  could  tell  much  better  by  see- 
ing it  in  place.    I  think  I  can  tell  a  vein  when  I  see  it. 

(Subscribed  by  the  witness  and  sworn  to  before  the 
master  January  15, 1912.) 
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[Testimony  of  John  Staiford,  for  Defendants.] 

JOHN  STAFFORD,  a  witness  duly  called  and 
sworn  on  behalf  of  the  defendants,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— My  name  is  John  Stafford;  I 
live  524  Caledonia  St.,  Butte.  My  business  is  min- 
ing; at  the  present  time  I  am  pump-man  at  the 
Original.  I  have  followed  mining  about  forty  years. 
About  twenty-four  years  in  Butte,  except  about  six 
years  outside.  I  had  charge  of  the  Mayflower  for 
about  five  years,  that  is  a  gold  and  silver  mine.  I  was 
also  night  foreman  up  there  at  the  Ticon;  foreman 
down  at  the  Ella ;  and  shift  boss  at  the  Gopher.  Be- 
sides acting  as  shift  boss  I  have  worked  as  an  or- 
dinary miner.  The  Ticon  w^as  a  copper  property; 
the  Ella  was  gold  and  silver ;  the  Gopher  was  copper. 
I  have  done  prospecting  and  leasing,  too. 

I  know  the  property  in  controversy  here,  the  Butte 
and  Boston  [372]  Placer.  I  believe  I  first  be- 
came acquainted  with  it  in  1908.  I  did  not  do  any 
work  upon  it.  I  made  an  examination  of  the  open- 
ings upon  it  in  1908;  and  I  have  recently  made  an 
examination  of  the  property.  In  1903  I  went  out 
there  and  went  down  what  they  called  the  Mullins  in- 
cline, Mullins  shaft,  I  think,  about  thirty  feet  below 
the  surface  of  the  tunnel;  and  also  I  went  into  the 
face  of  the  drift,  and  was  down  what  they  called  the 
Rabbit  Discovery,  and  into    the    cross-cut   coming 
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north  to  the  tunnel.  At  that  time,  there  was  just  a 
small  hole  through,  if  I  remember  right.  At  that 
time  I  took  samples  for  the  purpose  of  determining 
whether  the  rock  had  any  values.  I  took  samples 
down  the  incline  shaft,  the  Mullins  shaft,  in  the  so- 
called  hanging-wall.  I  say  so-called  hanging-wall, 
because  it  is  not  the  hanging-wall;  that  is  one  sure 
thing,  because  it  bears  too  much  mineral  to  be  a  hang- 
ing-wall there.  I  got  an  assay  of  the  samples  I 
obtained  from  the  hanging-wall  then.  I  took  three 
samples,  about  twenty  feet  apart  on  the  strike  of  the 
vein.  There  were  drifts  from  the  incline  shaft,  run- 
ning east  and  west.  No.  1  sample  was  taken  west  of 
inclined  shaft  seventeen  feet ;  No.  2  eighteen  and  one- 
half  feet  east  of  incline ;  No.  1  east,  seven  feet  east 
of  center  of  incline.  That  No.  1  is  on  the  east  side, 
the  others  are  on  the  west;  No.  1  west,  and  No.  1 
east.  After  obtaining  the  samples  I  took  them  to  the 
assay  office  and  had  them  assayed ;  George  H.  See  was 
the  assayer  of  this  city.  This  is  the  return.  (Paper 
handed  to  the  Examiner  and  marked  for  identifica- 
tion Defendants '  Exhibit  No.  70. )  This  Defendants ' 
Exhibit  70  is  the  return  that  I  received  from  the  as- 
sayer. No.  1  west  of  incline,  seventeen  feet  west  of 
center  of  shaft,  trace  in  silver  and  two  and  four  hun- 
dredths per  cent  copper.  No.  2,  eighteen  and  a  half 
feet  east  of  incline,  one  and  one-fourth  ounces  of 
silver,  and  five  and  ninety-four  hundredths  per  cent 
copper;  No.  1  east,  seven  feet  east  of  center  of  in- 
cline, trace  of  silver  and  twenty-one  and  six  one- 
hundredths  per  cent  copper. 
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Aside  from  the  assays,  the  ground  from  which  I 
obtained  the  samples,  appeared  to  me  as  a  miner  to 
be  good  ore.  I  did  not  make  any  exploration  greater 
than  the  distance  of  the  samples. 

At  that  time  in  1903,  the  Rabbit  Discovery  was 
filled  up  about  to  [373]  the  bottom  of  the  tunnel, 
and  on  the  north  side  of  the  shaft  there  was  very 
good  indications,  in  fact,  some  very  rich  copper  ore 
down  about  level  with  the  tunnel,  where  it  was  started. 
I  am  mistaken  about  that ;  I  went  down  the  Hornet 
Discovery  at  that  time. 

I  did  not  go  into  the  Rabbit  Discovery  in  1903;  I 
went  into  the  Hornet  Discovery.  The  shaft  was  filled 
up  to  about  the  bottom  of  the  cross-cut  running  north. 
I  saw  evidence  enough  of  a  lead  there.  I  saw  some 
very  good  ore  there,  on  the  north  side  of  the  shaft.  I 
did  not  go  through  this  cross-cut  and  into  the  tunnel 
at  the  time. 

I  have  been  on  the  ground  a  number  of  times  lately, 
to  examine  the  property.  In  the  examination  I  made 
recently  I  went  into  this  deep  shaft  21  on  the  north- 
erly lead.  I  found  very  good  lead  material,  ledge 
matter,  vein  matter  in  there,  in  the  bottom  of  the 
shaft,  and  also  up  about  five  feet.  There  is  a  seam 
running  across  east  and  west,  that  I  would  call  really 
the  strike  of  the  vein.  Of  course,  you  could  not 
hardly  tell  the  course  of  the  vein,  but  the  stratifica- 
tions in  the  ground  seemed  to  be  all  running  east  and 
west. 

Leaving  that  shaft  and  proceeding  easterly  along 
that  portion  of  the  ground,  there  is  a  tunnel.     I  don't 
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know  just  exactly  what  distance  it  is.  We  could  not 
get  down  the  mouth  of  the  tunnel.  We  jumped  down 
a  hole  and  then  went  down  and  in  the  cross-cut  north, 
and  in  a  cross-cut  south,  and  on  the  south  side  there 
is  very  good  indications  of  lead  matter.  I  mean 
decomposed  lead  matter,  stratified  with  quartz  and 
iron,  such  as  you  find  in  the  body  of  a  vein.  On  the 
north  side  it  differs  from  the  material  adjacent  to  it, 
but  on  the  south  side — of  course,  I  don't  know  really 
what  aplite  is,  but  what  they  call  aplite,  a  big  bloeky 
aplite,  and  it  is  divided  distinctly,  and  striking  east 
and  west  and  laying  to  the  south.  I  will  say  that  the 
lead  there  and  the  lead  in  the  deep  shaft  are  one  and 
the  same. 

I  went  down  in  shaft  No.  1 ;  it  is  about  four  by  four 
and  about  sixteen  feet  deep.  I  could  not  exactly 
say  how  much  is  in  bedrock.  I  found  very  good  evi- 
dence of  mineralization  there.  There  is  a  streak  of 
quartz  running  east  and  west  about  ten  inches  wide, 
I  would  say,  [374]  or  quartz  porphyry,  a  little  to 
the  south.  Then  there  is  another  streak  more  to  the 
north,  running  east  and  west,  on  both  ends  of  the 
shaft — one  on  the  east  and  one  on  the  west  seams  have 
been  cut  in  two.  As  a  mining  man,  with  my  experi- 
ence, I  would  say  that  was  vein  matter.  There  is 
enough  disclosed  there  so  that  I  could  determine  the 
strike  and  dip  of  that  lead.  The  strike  is  east  and 
west,  and  the  dip  is  a  little  to  the  north.  Either  one 
of  them  quartz  leads  would  make  a  wall,  in  any  one 
side  or  the  other,  by  taking  your  granite  off  the 
quartz.     Of  course,  then  you  would  leave  a  wall.     In 
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the  light  of  my  experience  as  a  miner,  and  under  the 
conditions  existing  there,  I  would  say  there  is  a  true 
wall  disclosed  there.  The  two  streaks  constitute  one 
and  the  same  vein. 

I  next  went  to  shaft  No.  2,  I  believe ;  it  is  east  of 
shaft  No.  1,  I  found  about  the  same  evidence  of  min- 
eralization there  as  in  shaft  No.  1;  the  same  lead 
material.  The  strike  of  the  lead  disclosed  in  shaft 
No.  2  was  east  and  west ;  the  dip  was  a  little  to  the 
north. 

I  believe  the  next  was  the  Rabbit  Discovery,  the 
Rabbit  tunnel,  I  should  have  said.  That  is  tunnel 
31  as  shown  on  this  map.  There  are  three  cross-cuts 
in  it.  I  found  a  lead  in  the  tunnel  itself.  I  first 
encountered  the  ore  in  the  north  cross-cut.  I  found 
one  streak  there  a  foot  wide  of  very  good  copper  ore ; 
it  would  pay  to  ship,  I  am  satisfied  of  that.  Aside 
from  the  ore,  it  was  all  vein  there  in  the  cross-cut, 
almost.  Taking  it  back  from  this  streak  of  ore  south 
it  was  pretty  well  mineralized  for  about  four  or  five 
feet,  and  then  from  there  in  north  it  was  all  mineral- 
ized, which  would  make  a  distance,  probably,  of 
twelve  feet  of  well  mineralized  ore,  or  vein  filling. 
When  I  got  to  the  end  of  the  twelve  feet,  the  cut  was 
still  in  vein  filling.  I  was  out  there,  and  the  next  time 
I  was  out  there  again,  the  cross-cut  had  been  extended 
about  six  feet ;  for  this  distance  of  six  feet,  the  char- 
acter of  the  rock  was  almost  all  ore  all  the  way,  but 
one  streak  especially,  about  two  feet  wide,  was  very 
good.  At  the  end  of  the  cross-cut  as  I  last  saw  it 
the  material  was  granite.     Take  it  all  there,  I  think 
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the  width  of  the  lead  was  sixteen  or  seventeen  feet. 

Its  strike  was  east  and  west. 

[375]  Aside  from  this  cross-cut,  this  lead  dis- 
closed itself,  I  believe  about  thirty  feet  in  the  drift 
from  the  cross-cut.  The  material  in  which  the 
tunnel  is  run  would  all  be  termed  lead  matter  in  the 
mines  on  the  Butte  hill,  as  far  as  I  could  see  from 
the  south  side  of  the  timnel  until  the  north  cross-cut. 

There  is  a  cross-cut  running  to  the  south.  The 
material  in  the  south  cross  is  different  from  the 
material  in  the  north  cross-cut  it  is  not  so  highly 
mineralized.  In  the  tunnel  east  of  the  cross-cut,  the 
lead  showed  some  very  good  copper  ore,  and  east  of 
that  and  up  to  the  face  of  the  tunnel  it  led  right 
through  the  same  very  good  ore,  all  the  way  into 
the  face,  and  then  in  the  face  there  is  a  seam  run- 
ning about  east  and  west,  and  dipping  to  the  north, 
which  I  would  almost  term  to  be  the  hanging-wall 
of  that  vein.  I  do  not  think  I  was  able  to  locate  the 
footwall,  unless  there  was  a  little  more  development 
work;  I  don't  think  you  could  term  it  a  footwall. 

The  next  place,  I  visited  was  the  Rabbit  Discovery; 
the  Babbit  tunnel  is  east  of  the  face  of  this  tunnel. 
In  the  Rabbit  Discovery  I  found  especially  one  streak 
of  good  copper  ore.  I  found  that  in  what  you  would 
call  a  little  drift  running  to  the  west  there.  It  is 
just  a  little  bit  started,  might  have  been  picked  down 
there,  running  to  the  west.  I  would  call  it  almost 
all  lead  matter  in  the  shaft. 

After  that,  I  think  I  went  to  the  Hornet.  I  did 
not  make  an  examination  of  the  Vesuvius  workings 
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off  of  the  ground  to  the  west.  In  my  judgment, 
from  the  examination  I  made  of  these  different 
openings,  I  would  say  it  is  the  same  lead  disclosed 
in  the  various  workings. 

Passing  to  the  southerly  lead,  the  Hornet,  I  ex- 
amined the  tunnel,  the  MuUins  tunnel,  all  the  way 
in.  I  also  examined  there  what  they  call  the 
Hornet  Discovery  and  the  cross-cuts  running  to  the 
Mullins  tunnel.  I  noticed  the  Mullins  inclined 
shaft.  The  north  and  south  boundaries  of  that 
shaft  do  not  constitute  the  walls  of  the  lead.  It 
may  be  the  footwall  of  the  lead,  but  not  the  hanging- 
wall,  disclosed  in  the  Mullins  shaft.  There  [376] 
is  very  little  evidence  of  mineralization  in  the  foot- 
wall,  but  in  the  hanging-wall,  for  a  distance  of  about 
thirty  feet,  it  is  very  highly  mineralized;  that  is 
thirty  feet  south  from  the  hanging-wall.  That 
mineralization  is  evidenced  in  the  cross-cut  running 
from  the  drift  to  the  discovery,  Hornet  Discovery. 
That  cross-cut  is  in  ore  material,  and  it  is  richly 
mineralized,  very  much  so;  there  is  commercial  ore 
all  through  that  cross-cut. 

There  is  a  cross-cut  in  the  bottom  of  the  Hornet 
shaft,  and  it  is  in  good  vein  material,  with  streaks 
of  ore,  and  very  good  ore  running  through  it.  Those 
two  cross-cuts, — upper  one  running  from  the  tunnel 
to  the  Hornet  shaft,  and  the  bottom  one  running 
northeast  from  the  bottom  of  the  shaft  are  in  vein 
matter.  The  course  of  the  lead  there  is  east  and 
west. 

In  the  Hornet  Discovery  shaft  itself,  it  was  very 
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highly  mineralized  from  the  bottom  of  the  tunnel, 
or  about  the  bottom  of  the  tunnel  to  the  very  bottom 
of  the  shaft.  There  is  a  lead  disclosed  in  the  Hornet 
shaft,  from  .a  little  above  the  tunnel  or  the  cross- 
cut clear  to  the  bottom  of  the  shaft.  I  obtained 
samples  for  the  purpose  of  having  them  assayed. 
No.  1,  ten  feet  north  of  the  Hornet  shaft,  in  the 
north  cross-cut;  No.  2,  fifteen  feet  north  of  the 
Hornet  shaft  in  the  north  cross-cut;  No.  3,  mouth 
of  the  first  cross-cut,  eighteeen  feet  from  discovery 
surface;  No.  4,  twenty-eight  feet  from  surface  of 
discovery;  No.  5,  twenty-four  feet  north  of  discovery 
shaft  in  cross-cut, — the  first  cross'-cut  north. 

I  said  No.  3  was  taken  at  the  mouth  of  the  first 
cross-cut,  eighteen  feet  from  the  discovery  surface; 
that  is,  on  the  north  side  of  the  shaft,  and  the  mouth 
of  the  cross-cut.  No.  4,  I  said  was  taken  in  the 
shaft,  in  the  west  end,  twenty-eight  feet  from'  the 
surface. 

I  took  these  samples  to  the  assayer,  Mr.  Hocking. 
At  the  time  I  turned  these  samples  over  to  him  they 
were  numbered  in  this  way.  I  told  him  to  assay  them 
for  copper  and  silicate.  Referring  to  Defendant's 
Exhibit  71,  that  is  the  return  I  got  from  the  assayer 
for  those  samples.  Sample  No.  1,  five  one  hun- 
dredths ounces  in  silver,  five-sixths  per  cent  copper, 
and  ninety-six  one  hundredths  and  twenty-three 
and  four  one  hundredths  in  silicate.  Sample  No  2, 
five  one  [377]  hundredths  ounces  silver  and  forty- 
nine  per  cent  copper  and  sixteen  one  hundredths, 
and  thirty-three  and  five  one  hundredths  in  silicate. 
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No.  3,  two  one  hundredths  ounces  in  silver,  fifteen 
per  cent  copper  and  ninety-two  one  hundredths, 
and  sixty-three  and  one  one  hundredth  in  silicate. 
No.  4,  trace  in  silver,  five  per  cent  copper  and 
seventy-one  hundredths,  and  seventy-nine  and  two 
one  hundredths  per  cent  silicate.  No.  5,  six  one 
hundredths  in  silver,  forty  per  cent  and  thirty-eight 
one  hundredths  copper,  and  thirty-eight  per  cent 
and  four  one  hundredths  in  silica. 

I  next  visited  shaft  No.  19,  as  designated  on  the 
map;  about  seventy-five  or  eighty  feet  deep.  There 
was  a  very  good  lead  disclosed  there.  It  is  decom- 
posed granite,  porphyry,  mineralized,  with  iron  and 
quartz,  little  quartz  stringers  running  through  it, 
and  talc.  I  would  call  it  a  part  of  a  vein,  in  the 
light  of  my  experience  as  a  miner.  The  talc  seams 
would  give  you,  I  think,  the  strike  of  the  vein.  It 
would  reaUy  constitute  a  wall.  It  would  be  running 
east  and  west  and  dipping  to  the  south  a  little. 

We  find  talc  in  almost  all  veins,  sometimes  on  the 
footwall  and  sometimes  on  the  hanging;  in  fact, 
sometimes  you  find  it  in  the  center  of  veins.  It  is 
a  good  indication  of  being  a  vein  right  in  that 
neighborhood,  and  especially  when  you  have  good 
vein  filling  on  one  side  of  it.  I  say  there  was 
vein  filling  disclosed  in  this  shaft,  I  could  not  tell 
with  the  naked  eye  whether  it  was  mineralized,  ex- 
cept with  iron,  it  was  mineralized  with  iron. 

East  of  that  shaft  No.  19,  there  are  tunnels  35,  36 
and  37;  I  did  not  go  into  them. 

Going  back  to   the  Hornet   Discovery   shaft,   I 
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noticed  and  was  in  a  drift  or  cross-cut  running  in 
a  southwesterly  direction  from  the  bottom  of  the 
Hornet  Discovery.  I  would  call  that  all  vein  filling, 
vein  matter,  heavily  mineralized. 

Q.  Going  back  to  the  shafts  1  and  2  and  the 
northly  lead,  what  would  you  say  as  to  whether  or 
not,  the  vein  evidences  there  were  of  such  a  char- 
acter in  either  one  of  those  shafts  as  would  justify 
you  as  a  reasonable  mining  man  in  locating  that 
ground  as  a  quartz  claim  1 

By  Judge  BOURQTJIN. — ^Objected  to  as  imma- 
terial. 

A.  Yes,  I  think  it  would  justify  anyone. 

Q.  And  what  do  you  say  as  to  whether  or  not  the 
evidences  were  such  in  the  Hornet  Discovery  shaft 
as  to  justify  you  as  a  reasonable  mining  man,  in 
locating  that  leadf 

By  Judge  BOURQUIN.— Like  objection. 

A.  I  would. 

[378]     Cross-examination. 
(By  Judge  BOUBQUIN.) 

The  WITNESS. — I  am  a  pumpman  in  the  Original. 
I  am  no  relation  to  any  of  the  parties  to  this  action, 
and  have  no  interest  in  the  ground;  simply  examined 
it  out  there  at  their  request  for  the  purpose  of  testi- 
fying here.  I  was  there  first  in  1903;  I  went  out 
there  to  examine  the  property  and  take  samples. 
Mr.  Clark  invited  me  out  there;  I  think  it  was  at 
the  time  the  ease  was  coming  up.  I  think  it  was 
in  1903.  I  did  not  make  any  memorandum  at  the 
time;  I  thought  this  might  be  memorandum  enough 
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(examiniiig  paper),  June  2d,  1900,  is  the  date  I  took 
those  samples.  Those  came  from  the  Mullins  in- 
clined shaft,  about  thirty  feet  below  the  level  of  the 
tunnel. 

When  I  said  the  southwest  drift  from  the  Hornet 
shaft  was  mineralized,  I  mean  the  cross-cut  from 
the  bottom  of  the  Hornet  shaft  running  back  under 
the  tunnel  is  mineralized;  I  had  no  reference  to  a 
little  drift.  I  did  not  examine  that  little  southwest 
drift  at  the  bottom  of  the  Hornet  Discovery;  I  don't 
think  I  noticed  it.  I  did  not  inspect  any  of  the 
tunnels  between  the  Hornet  tunnel  and  shaft  19. 
I  was  in  shaft  19.  I  did  not  have  a  compass  with 
me.  I  went  down  the  shaft  on  the  ladders.  I  took 
the  course  of  the  strike  in  the  bottom  of  the  shaft 
by  the  strike  of  the  seams  running  in  the  vein. 
That  talc  seam  crossed  the  shaft,  from  one  side  to 
the  other,  east  to  west.  That  talc  seam  was  an  inch 
or  two  inches  wide.  I  say  to  the  best  of  my  judg- 
ment it  was  east  and  west,  I  had  no  compass. 
I  don't  know  that  is  a  fault.  Outside  of  the  talc 
seam,  the  material  in  the  bottom  of  that  shaft  was 
decomposed  porphyry  granite;  what  we  term  vein 
filling  or  vein  matter  within  the  bounds  of  a  vein. 
It  is  itself  ore  material,  but  it  does  not  carry  any 
values  at  that.  I  say  that  is  what  we  find  in  the 
boundaries  of  a  vein;  I  have  never  seen  it  outside 
of  a  vein.  You  could  see  little  veinlets  of  iron  run- 
ning through  it ;  they  run  in  every  direction.  There 
was  also  little  stringers  of  quartz;  they  seemed  to 
be  running  east  and  west;  they  run  the  same  as  the 
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talc  seam;  there  were  considerable  of  them.  They 
were  from  a  knife  blade  to  an  inch  thick.  I  know 
quartz  porphyry  when  I  see  it.  That  is  what  I  saw 
in  [379]  shaft  19;  there  is  not  much  difference 
in  it  as  I  can  see,  quartz  porphyry  or  quartz  granite. 
I  would  not  say  it  was  quartz  porphyry  I  saw  in 
shaft  19.  I  do  not  know  aplite.  I  told  you  of 
seeing  a  large  block  of  what  you  term  aplite.  I 
have  seen  it  before  in  the  Butte  district;  it  is  not 
ore,  nor  country  rock;  you  find  it  in  the  bounds  of 
a  vein,  as  well  as  outside;  some  of  it  is  decomposed 
material,  and  some  of  it  is  solid  and  hard.  I  saw 
what  they  term  blocky  aplite.  I  saw  no  evidence 
of  walls  in  shaft  19,  unless,  as  I  say  this  tale  seam; 
of  course  that  might  be  a  wall.  The  other  side 
might  be  country  rock  or  granite.  As  far  as  I  saw 
the  shaft  is  all  in  vein  material,  soft,  decomposed 
vein  material.  I  possibly  did  not  see  a  permanent 
wall  there.  A  permanent  wall  is  the  wall  next  to 
the  country  rock.  I  went  out  there  lately  to  pre- 
pare for  this  trial;  to  get  information  to  lay  the 
case  fairly,  as  I  saw  it,  before  the  court.  That  was 
true  also  when  I  was  taking  samples.  In  taking 
the  samples,  I  was  trying  to  get  copper;  I  under- 
stood they  said  there  was  none  there;  they  were  not 
exactly  picked  samples;  I  was  taking  samples  of 
the  best  streaks. 

I  said  I  got  sample  1  ten  feet  north  of  the  Hornet 
shaft,  in  the  upper  cross-cut,  in  the  bottom  of  the 
cross-cut.  I  did  not  take  it  all  the  way  across  the 
bottom.     The  bottom  wa;s  in  the  solid  formation; 
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there  was  no  debris  there,  it  was  cleaned  off.  I  took 
the  sample  with  a  little  sampling  pick.  In  taking 
the  sample  I  covered  about  six  inches  wide  and 
about  eighteen  inches  to  two  feet  long.  About 
eighteen  inches  or  two  feet  the  length  of  the  tunnel 
and  about  six  inches  across  the  tunnel.  The  ma- 
terial was  copper  ore;  some  of  it  was  red  oxide,  the 
other  was  green  stained  quartz.  There  is  some 
there  yet.  I  did  not  purport  to  be  taking  a  fair 
average  of  the  bottom  of  that  cross-cut. 

My  next  sample  No.  2,  was  taken  fifteen  feet  north 
of  the  Hornet  shaft  in  the  upper  cross-cut.  That 
was  also  taken  in  the  bottom;  I  took  it  about  the 
same  way,  and  covered  about  the  same  scope  of 
groimd  taking  it.  It  was  oxide,  red  oxide.  It  was 
not  a  fair  average  all  across  the  bottom  of  the  cross- 
cut. 

[380]  My  third  sample  was  at  the  mouth  of  the 
cross-cut,  eighteen  feet  from  the  surface  of  the 
Hornet  Discovery  shaft,  from  the  north  side  of  the 
shaft.  A  little  south  of  the  entrance  to  that  cross- 
cut. It  might  be  possibly  eight  or  nine  inches  above 
the  bottom  of  the  cross-cut.  That  cross-cut  does 
not  fill  the  shaft  at  the  mouth  not  quite;  I  took  it 
from  the  west  side  of  the  cross-cut  on  the  north  side 
of  the  shaft,  a  little  bit  above  the  floor  of  the  cross- 
cut. I  covered  about  a  foot  of  the  wall  there  in 
taking  the  sample,  east  and  west,  and  possibly  seven 
or  eight  inches  up  and  down.  I  was  taking  the  rich 
streaks  as  I  saw  them.  That  strike  there  must  be 
pretty  near  a  foot  wide.    The  streak  there  was  run- 
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ning  east  and  west  and  dipping  into  the  cross-cut; 
it  disappeared  about  six  or  seven  feet  in  the  cross- 
cut under  the  floor  of  the  cross-cut.  I  took  that 
sample  about  eight  or  nine  inches  about  the  floor  of 
the  cross-cut.  The  bottom  streak  was  pretty  near 
bottom  of  the  cross-cut. 

My  next  sample,  No.  4,  was  taken  twenty-eight 
feet  from  the  surface  of  the  Hornet  Discovery  shaft 
on  the  west  side.  The  streak  was  an  inch  to  two 
inches  wide ;  the  dip  was  to  the  north,  but  you  could 
hardly  tell  which  way  it  was  running;  apparently 
it  was  going  in  toward  the  tunnel.  Those  were  ap- 
parently streaks  that  were  running  across  the  vein. 
That  streak  appeared  pretty  nearly  across  the  shaft; 
I  think  it  disappeared  in  the  south  wall;  it  dis- 
appeared before  it  got  to  the  south  side.  That 
streak  was  red  oxide;  good  copper  ore;  it  was  what 
we  call  a  leader  in  the  vein. 

The  next  sample,  No.  5,  I  took  from  a  point 
twenty-four  feet  north  of  the  discovery  shaft  in  the 
upper  cross-cut.  It  was  taken  just  about  in  the 
same  line  as  the  other  two,  in  the  bottom.  That 
brought  me  about  four  or  five  feet  from  the  tunnel. 
It  was  taken  in  this  upper  tunnel,  about  twenty- 
four  feet  from  the  shaft,  and  four  or  five  feet  from 
the  tunnel.  I  took  it  after  the  same  fashion  as  the 
others.  I  dug  it  out  of  the  solid  formation,  out  of 
the  solid  vein. 

I  did  not  notice  a  north  and  south  fault  in  the 
upper  cross-cut.  If  there  had  been  one  there  I 
possibly    would    have    observed    it.     There     [381} 
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was  none  in  the  bottom  of  the  cross-cut,  that  is 
a  sure  thing.  I  think  I  remember  seeing  what 
they  call  a  fault,  I  think,  in  the  side  or  roof  of 
the  cross-cut,  but  I  did  not  find  it  in  the  bottom  of 
the  cross-cut.  I  picked  almost  the  full  length  of  the 
cross-cut,  and  I  saw  no  fault  there.  It  is  not  a  fact 
that  there  is  a  fault  there,  and  whatever  ore  I 
brought  for  the  purpose  of  assaying  I  got  out  of  it; 
that  is  not  a  fact.  I  did  not  observe  it  in  the  back 
of  the  cross-cut,  towards  the  west.  If  there  was  a 
fault  there  running  from  the  vein  in  the  Hornet  tun- 
nel, you  might  not  find  it  more  heavily  mineralized 
than  the  rest  of  the  country  around  it.  We  find 
faults  where  we  have  no  more  mineral  than  in  other 
places.  It  was  all  mineralized  there,  but  not  all  this 
red  oxide  of  copper.  I  said  it  existed  there  in 
streaks.  I  said  this  was  a  streak  from  the  Hornet 
shaft  close  to  the  tunnel,  and  I  also  found  another 
streak  down  in  the  Hornet  shaft.  In  my  judgment 
it  was  a  rich  streak  in  a  vein.  I  have  no  idea  how 
those  rich  streaks  are  formed,  but  I  do  know  they 
exist  throughout  the  mines  of  Butte.  Thi'ough  the 
Hornet  shaft  and  upper  cross-cut,  I  saw  this  one 
streak,  that  is  a  sure  thing,  a  very  nice  one,  and  on 
the  side  of  the  cross-cut  it  is  all  very  well  mineral- 
ized, and  also  in  the  bottom  here  and  there  you  will 
find  little  streaks  running  through  it. 

In  the  lower  cross-cut  from  the  Hornet  Discovery 
to  the  raise  under  the  Hornet  tunnel,  I  would  call  the 
composition  of  the  mass  material  exposed  vein  mate- 
rial.    It  was  more  of  a  granite  than  anything  else; 
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and  in  some  places  heavily  stained  with  copper,  and 
in  other  places  streaks  of  this  red  oxide  of  copper. 
It  was  not  as  heavily  mineralized  in  that  lower  cross- 
cut as  in  the  upper  one ;  not  quite ;  that  is  to  say,  not 
as  heavily  mineralized  as  the  bottom  of  the  upper 
cross-cut.  The  walls  of  the  upper  cross-cut  were 
mineralized.  That  was  not  very  far  below  the  wash, 
and  they  were  mineralized  up  as  far  as  the  wash,  but 
not  as  highly  as  the  bottom  of  the  cross-cut. 

I  went  into  the  vein  below  the  Hornet  tunnel  from 
the  cross-cut  to  the  bottom  of  the  shaft.  As  far  as 
I  went  in  there,  the  vein  was  about  from  eighteen 
inches  to  two  feet  wide.  I  followed  along  [382] 
the  drifts  of  that  vein,  after  I  had  entered  from  the 
cross-cut  from  the  bottom  of  the  shaft,  for  quite  a 
little  distance.  The  width  of  the  vein  there  varied. 
The  streak  was  from  a  foot  to  two  and  three  feet  wide ; 
that  is  the  way  it  had  been  taken  out.  Of  course,  I 
don 't  know  how  much  there  was  in  there.  They  had 
not  broken  into  the  foot;  they  had  not  broken  into 
the  hanging;  it  seemed  they  had  run  that  shift  just 
the  width  of  the  streak  of  ore.  I  did  not  see  a  fault 
there.  I  did  not  notice  any  fault  in  that  cross-cut, 
nor  at  the  end  where  it  approached  the  upraise 
underneath  the  vein  in  the  Hornet  tunnel.  It  might 
be  there,  and  it  might  not,  but  I  did  not  see  it. 

Going  east  from  the  lower  cross-cut  to  the  drift  on 
the  Hornet  vein,  I  thought  the  hanging-wall  was  all 
ore ;  I  broke  into  it,  and  it  was  good  ore.  It  was  vein 
granite,  more  or  less  mineralized.  There  is  a  great 
deal  of  difference  between  country  granite  and  vein 
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granite.  The  country  granite  is  a  blue  granite,  hard, 
glassy,  and  the  vein  granite  is  almost  decomposed 
white  granite  or  brown  granite;  it  is  stained  with 
iron  and  such  like.  For  a  short  distance  you  might 
see  country  granite  that  is  decomposed.  I  have  seen 
country  granite  with  the  cleavage  lines  through  it 
marked  with  this  iron  stain,  but  I  don't  know  as  I 
ever  saw  it  with  the  green  copper  stain.  The  country 
granite  lies  next  to  the  vein. 

I  will  not  say  that  the  material  in  the  upper  cross- 
cut of  the  Hornet  discovery  to  the  tunnel  would  he  all 
commercial  ore,  but  you  could  say  this  much, — that  it 
is  all  heavily  mineralized  and  all  vein  matter  from 
the  Hornet  shaft  to  the  tunnel.  Anything  that  car- 
ries values  inside  of  a  vein,  between  two  walls,  or  the 
vein  matter,  vein  filling,  is  called  ore.  We  have  one 
wall  in  the  tunnel,  and  I  am  assuming  there  is  another 
wall  south.  There  is  a  wall  in  the  bottom  of  the 
shaft,  what  you  could  call  and  determine  a  wall,  dip- 
ping south  on  the  south  side.  I  cannot  tell  where 
that  wall  shows  on  the  rise  in  the  east  and  west  ends 
of  the  shaft ;  it  might  be  there,  but  I  did  not  see  it. 
It  is  not  a  wall  on  the  rise,  so  far  as  I  could  see,  but 
it  is  on  the  strike.  It  is  quartz.  The  granite  lays  on 
the  south  side  of  it.  It  would  do  for  a  wall  for  a  loca- 
tion [383]  until  there  was  more  development  work 
there.  On  the  north  side  of  the  quartz  is  granite  and 
vein  filling.  This  wall  rises  in  the  south  side  of  the 
shaft  about  a  foot,  I  think.  I  cannot  tell  where  the 
permanent  wall  is,  whether  it  is  five  feet,  or  a  great 
many  more  feet  south. 
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In  1903,  I  had  sampled  in  the  vicinity  of  the  Mul- 
lins  shaft  in  the  Hornet  tunnel.  I  believe  the  tunnel 
was  run  beyond  the  Mullins  shaft  at  that  time.  I 
could  not  say  whether  I  examined  the  shaft  or  not. 
I  do  not  remjemiber  whether  it  was  run  on  the  vein 
beyond  the  shaft  for  a  hundred  feet,  or  seventy-five  to 
a  hundred  feet  at  that  time ;  it  might  have  been,  but 
I  do  not  remember.  I  was  down  the  Mullins  shaft, 
at  that  time,  about  thirty  feet.  I  think  there  was  a 
platform  over  there,  and  the  vein  had  been  drifted 
on  both  ways  from  there.  I  do  not  think  it  had  been 
stoped  out  from  the  tunnel.  At  that  distance  down, 
this  drift  was  both  ways  on  the  vein.  They  had  ap- 
peared to  have  taken  out  ore  for  the  full  width  of  the 
streak  there.  It  showed  the  appearance  of  two  walls, 
foot  and  hanging.  I  took  the  samples  in  the  hang- 
ing-wall. I  took  one  west  seventeen  feet  from  the 
center  of  the  shaft.  I  think  they  had  blasted  holes 
there,  if  I  am  not  mistaken,  but  there  was  a  hole 
there  the  length  of  my  arm,  and  I  dug  the  sample 
from  the  face  of  the  back,  about  eighteen  inches  in 
the  hanging-wall.  That  was  west  of  the  shaft.  I 
think  that  was  No.  1  if  I  am  not  mistaken ;  that  was 
granite  mineralized.  In  taking  sample  No.  2  covered 
about  the  same  amount  of  width,  but  not  quite  so 
deep  as  sample  1.  There  had  been  a  hole  drilled  in 
there ;  it  was  about  a  foot  deep.  It  looked  as  though 
it  was  a  prospecting  hole.  I  had  a  drill  about  that 
long  (indicating  with  hands)  and  I  loosened  up  from 
the  face  to  the  end.  In  that  way  I  took  sample  No. 
1  west ;  from  the  edge  of  the  hole  to  the  bottom  of  the 
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hole,  I  took  sample  No.  1  east,  seventeen  feet  from 
the  center  of  the  Mullins  shaft.  There  was  another 
hole  there  that  I  took  it  from;  that  was  not  so  deep, 
six  or  seven  inches  I  picked  in  six  or  seven  inches 
into  the  hanging.  I  have  found  in  the  course  of  my 
experience  that  the  walls  are  more  highly  mineral- 
ized in  close  proximity  to  a  vein.  Sometimes  suffi- 
ciently rich  to  pay  for  taking  out  and  shipping  as  ore. 
Those  were  all  the  samples  I  [384]  took  in  1903. 
I  said  in  my  opinion  they  had  the  footwall.  I  did 
not  pick  into  it  when  I  was  taking  my  samples  in 
1903.  I  merely  looked  at  it.  There  had  been  no  holes 
made  in  it  for  prospecting  that  I  could  see.  I  did 
not  sample  the  vein  in  the  Mullins  shaft,  or  in  the 
drifts  from  it.  I  sampled  the  vein  at  that  time  in 
order  to  determine  if  there  was  ore  in  the  hanging; 
that  is  what  I  went  there  for.  I  did  not  testify  in 
court. 

I  have  been  in  the  Rabbit  Discovery  this  last  visit 
to  the  ground.  It  is  about  eleven  feet  deep,  or  some- 
thing like  that.  I  said  there  was  a  little  opening  to 
the  west,  what  you  might  term  a  drift.  In  that  I 
saw  very  good  vein  material,  in  the  little  space  on  the 
west  side  of  the  shaft.  The  solid  streaks  were  only 
about  an  inch  wide,  but  it  was  mineralized  out  into 
the  vein  about  eight  inches;  that  would  be  taking 
eight  inches  of  good  ore.  It  looks  like  it  is  running 
east  and  west.  It  did  not  show  quite  up  to  the  roof  of 
that  little  drift.  It  did  not  show  in  the  west  side  of 
the  shaft ;  it  was  almost  in  the  center  of  the  shaft  and 
this  little  opening.     It  was  in  the  little  opening   off 
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from  the  west  of  the  shaft  running  west,  and  of 
course,  if  it  was  running  west  it  must  have  run  east. 
The  fill  was  deeper  on  the  east  side.  This  streak 
came  up  from  the  floor  on  the  west  end  about  three 
feet,  and  in  the  east  end  the  fill  was  down  pretty  near 
the  "bottom  of  the  shaft,  within  a  foot  of  the  bottom, 
and  raising  above  the  bottom  about  ten  feet.  I  said 
the  bedrock  raises  up  about  a  foot  from  the  bottom 
•of  the  shaft,  and  that  on  the  west  end  it  was 
four  feet  or  more.  I  did  not  see  the  streak  in  that 
foot  in  the  bottom  on  the  east  side,  but  it  was  miner- 
alized through  in  that  trend.  The  granite  there  was 
mineralized.  On  each  side  of  the  streak  it  was  min- 
eralized for  about  eight  inches.  The  rest  of  the 
country  was  vein  filling,  stained  granite.  This  min- 
eralization on  each  side  of  the  streak  was  copper, 
green.  The  granite  on  each  side  of  that  was  stained 
a  little  iron  and  quartz  running  through  it,  not 
stained  much.  This  iron  appeared  in  little  fissures 
of  the  granite. 

I  was  in  the  timbered  shaft  No.  9.  I  think  I  was 
there  last  Sunday.  The  lagging  had  been  taken  out 
on  the  north  side.  In  that  shaft  I  saw  vein  material, 
in  that  shaft  and  in  the  cross-cut  too.  [385]  In  a 
cross-cut  going  north  I  saw  a  little  vein.  I  did  not 
see  that  in  the  shaft.  I  thought  what  was  in  the  shaft 
was  all  vein  material  too.  It  was  granite  stained, 
mineralized,  and  iron.  I  did  not  see  any  walls  in 
the  shaft.  I  did  see  walls  in  this  little  cross-cut  to 
the  north ;  I  saw  a  streak  there,  about  a  foot  wide.  It 
was  dipping  I  believe  to  the  south,   if  anything. 
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There  was  not  more  than  one  that  I  know  of.  I  went 
in  to  find  it  about  six  or  seven  feet ;  it  was  six  or  seven 
feet  from  the  shaft.  It  was  good  copper  ore.  There 
was  some  ehrysocolla  in  it,  a  little  red  oxide.  North, 
towards  the  face  of  the  cross-cut,  I  would  call  a 
quartz  porphyry.  It  is  not  country  rock.  We  have 
it  in  veins  very  often.  It  was  more  or  less  stained 
and  stratified  with  iron.  In  the  shaft  itself  it  was 
what  we  call  a  vein  granite.  I  would  call  it  mineral- 
ized. It  was  a  vein  granite,  bearing  more  or  less 
mineral  stain.  There  was  no  green  stain  in  it  that  I 
saw.  I  was  not  at  the  bottom  of  the  timbered  shaft. 
To  the  best  of  my  recollection,  there  was  one  or  two 
steps  of  lagging  removed.  I  do  not  think  it  exposed 
all  the  bedrock.  Mr.  Mason  was  with  me.  My  at- 
tention was  called  to  the  character  of  the  material 
that  was  there. 

I  was  out  on  the  ground  in  controversy  this  morn- 
ing. I  did  not  visit  the  timbered  shaft  again.  In 
the  east  side  of  that  shaft,  where  the  lagging  was  re- 
moved, I  saw  vein  material.  I  would  have  to  see  two 
walls  if  I  saw  a  vein.  Whenever  I  see  country 
crushed  and  broken,  and  talc  material,  and  stained 
with  mineral,  I  call  that  in  line  with  a  vein.  It  is 
vein  material  when  it  is  in  the  ground,  and  it  is  vein 
material  when  you  take  it  out.  Nature  sometimes 
shifts  the  country  around. 

I  was  not  in  tunnel  31  this  morning.  I  was  in  tun- 
nel 35  and  36  this  morning. 

Tunnel  31  is  above  the  Babbit  Discovery,  or  north- 
west.    I  went  in  that  first  cross-cut  to  the  north.     In 
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the  north  cross-cut  I  found  ore,  a  vein,  with  at  least 
one  wall.  I  really  believe  that  the  face  of  the  tunnel 
would  be  a  wall.  It  would  be  the  north  wall;  the 
hanging-wall.  The  vein  is  dipping  there  to  the 
north,  about  eight  inches  to  five  feet;  dipped  to  the 
north  eight  inches  in  five  feet  of  vertical  depth,  that 
is  the  streak  of  ore.  I  don 't  know  how  the  north  wall 
dipped.  That  is  how  I  determine  the  dip  when  I 
[386]  do  not  see  the  wall,  by  the  streaks  in  the  vein, 
because  as  a  rule  they  generally  dip  with  the  w^all. 
According  to  the  mines  in  Butte,  I  do  not  see  that  it 
is  subject  to  exceptions,  because  they  all  dip  accord- 
ing to  the  wall,  the  stratas  do.  I  never  saw  a  streak 
of  ore  dipping  contrary  to  the  vein.  That  streak 
of  ore  I  saw  in  the  Hornet  shaft,  which  I  said  dipped 
from  the  south  side  of  the  shaft  towards  the  north 
side,  is  a  feeder  to  the  footwall  streak.  They,  of 
course,  dip  any  old  way.  The  difference  between  a 
feeder  and  a  streak  is  only  in  size.  I  don't  know 
how  large  a  feeder  would  have  to  be  before  it  would 
reach  the  dignity  of  a  streak.  In  this  north  cross- 
cut, next  to  the  north  wall,  the  material  was  all  ore, 
shipping  ore.  There  was  no  copper  glance  close  to 
the  wall.  It  was  a  mixture  of  chrysocolla  and  red 
oxide.  The  streak  next  to  the  wall  is  about  two  feet 
thick.  I  would  not  say  it  is  all  chrysocolla  and  cup- 
rite. Coming  south  from  that  streak,  the  next  is 
very  highly  mineralized  ore,  vein  matter.  It  is 
granite  showing  mineral  stain.  That  extends  pos- 
sibly from  four  to  six  feet.  The  mineral  stain  in 
it  is  copper  and  iron.     The  copper  stain  is  consider- 
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able,  green.  It  lies  in  the  granite  in  spots  and  little 
streaks  and  strata.  Four  or  five  feet  of  it  shows  the 
stain  of  copper.  Then  next,  coming  out  of  the  cross- 
cut, there  is  about  a  foot  of  high-grade  ore,  the  same 
as  that  in  the  face  of  the  cross-cut ;  and  on  the  south 
side  of  that  there  is  vein  material,  quartz  porphyry. 
There  are  no  other  mineral  streaks,  not  distinct. 
That  first  foot  streak  of  ore  I  mentioned  may  be  ten 
or  twelve  feet  in  the  cross-cut ;  all  the  balance  of  that 
north  cross-cut  from  its  entrance  to  that  foot  streak 
is  vein  filling  quartz  porphyry  and  granite  and  all 
mixed  up.  It  is  mixed  up  and  impregnated  with 
minerals,  some  iron  and  some  copper. 

I  did  not  go  in  the  cross-cut  south  of  that  par- 
ticular point.  I  then  went  towards  the  face  of  the 
tunnel.  About  thirty  feet  in  I  saw  the  vein  coming 
in  on  the  north  side  of  the  tunnel.  Where  this  vein 
was  exposed  in  the  north  cross-cut,  I  did  not  see  a 
hanging-wall.  It  did  not  strike  me  that  I  might  find 
it  in  the  south  cross-cut.  The  vein  going  in  the  tun- 
nel appeared  in  the  north  side  of  the  tunnel  about 
thirty  feet  from  the  cross-cut.  I  observed  it  in  the 
back  of  the  tunnel,  in  its  progress  towards  the  face. 
[387]  I  could  not  say  just  exactly  at  what  angle  it 
crossed  the  back  of  the  tunnel  into  the  south  side  of 
the  tunnel.  It  is  all  mineralized,  both  sides  of  the 
tunnel,  at  that  point.  The  vein  runs  right  across 
like  that  (indicating) .  The  vein,  when  it  first  breaks 
through  the  tunnel  from  the  north  side,  does  not  ap- 
pear instantly  in  the  south  side.  It  progresses  in  the 
tunnel  probably  six  or  seven  f©et  before  it  appears  on 
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the  south  side.  As  you  progress  in  the  tunnel,  the 
vein  crosses  over.  In  my  opinion,  the  tunnel  pro- 
ceeds to  its  face  entirely  in  the  vein,  and  then  at  the 
face,  the  north  side  is,  I  think,  out  of  the  vein.  In 
the  north  cross-cut,  the  course  of  the  vein  as  nearly 
as  I  could  tell,  was  east  and  west.  It  crossed  the 
cross-cut  at  quite  a  little  angle.  I  had  no  compass. 
I  was  by  myself  several  times;  Mr.  Mason  and  sev- 
eral others  were  with  me  in  the  north  cross-cut.  I 
do  not  think  the  vein  at  the  face  of  the  funnel  has  a 
much  different  course  than  the  course  of  the  vein  in 
the  north  cross-cut.  That  north  hanging-wall 
crossed  the  face  of  the  tunnel  on  an  angle.  That 
hanging-wall  appears  six  or  seven  feet,  possibly, 
back  of  the  face  in  the  north  side  of  the  tunnel.  On 
the  south  side  of  the  tunnel,  it  appears  right  in  the 
face.  On  the  north  side  of  that  hanging-wall  is 
granite.  I  know  a  fault.  It  might  be  a  fault  there 
at  that  point,  but  a  fault  would  make  no  difference 
in  a  vein  of  that  kind.  A  fault  does  not  shift  a  vein 
very  often.  You  can  find  your  vein  just  the  same 
beyond,  and  about  the  same  ore  values.  I  thought 
that  was  the  hanging-wall  then  and  I  think  so  yet. 
I  do  not  see  where  the  fault  comes  in  on  that  part 
of  it. 

I  went  in  the  south  cross-cut  near  the  face  of  the 
tunnel.  I  found  vein  material  there.  Up  in  the  back 
of  that  tunnel,  close  to  the  face,  you  can  see  some 
of  those  two  streaks  of  good  ore  that  I  saw  in  the 
north  cross-cut.  The  streaks  there  were  small,  three 
or  four  inches  possibly,  and  possibly  less.     I  would 
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call  that  the  north  streak;  I  did  not  see  the  south 
streak  there.  I  did  not  see  it  on  the  north  side  of  the 
tunnel,  where  the  hanging-wall  disappeared  in  the 
north  side.  There  are  one  or  two  good  streaks  in 
that  south  cross-cut,  good  commercial  ore,  but  I  did 
not  assay  it.  They  are  [388]  about  an  inch  wide, 
red  oxide,  and  some  ehrysocolla.  That  south  cross- 
cut would  possibly  not  be  commercial  ore.  The 
course  of  the  hanging-wall  I  saw  in  the  face  of  tun- 
nel 31  was  as  near  east  and  west  as  I  could  see,  and 
in  the  north  cross-cut  from  the  tunnel  it  was  also 
nearly  east  and  west. 

I  believe  I  went  down  in  shaft  21.  It  was  about 
fourteen  feet  deep ;  six  or  seven  feet  in  bedrock.  It  is 
all  vein  material  in  there.  I  saw  a  wall  in  that  shaft, 
but  I  could  not  say  whether  it  was  the  hanging  or 
f ootwall ;  it  might  be  a  wall  in  the  center  of  a  vein. 
I  saw  it  about  the  center  of  the  shaft,  a  little  to  the 
north.  It  was  dipping  to  the  north.  The  strike  was 
east  and  west.  The  material  in  that  shaft  below  the 
wash  was  granite  and  quartz  porphyry — iron,  in 
place.  The  quartz  porphyry  and  granite  were  in 
alternate  layers,  decomposed  granite,  and  showed 
stains  of  iron.  I  did  not  see  any  evidence  of  copper. 
I  saw  two  streaks  of  quartz  porphyry  in  it ;  they  were 
separated  by  granite;  all  the  rest  of  the  shaft  was 
granite  vein  filling.  The  wall  I  spoke  of  was  a  line 
between  one  of  those  quartz  porphyry  streaks  and 
the  granite.  If  you  take  the  quartz  from  the  granite, 
you  leave  a  wall,  and  if  you  take  the  granite  from  the 
quartz  you  leave  a  wall.     Of  course,  you  can  call  all 
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four  walls.     In  that  way  I  saw  four  walls,  they  all 
had  the  same  dip  and  the  same  strike.     They  arose 
about  five  or  six  feet  above  the  bottom  of  the  shaft, 
clear  to  the  wash.     Granite  is  a   country  rock,  and 
granite  is  a  vein  filling  too,  and  this  is  not  country 
rock.     I  said  it  was  granite  vein  filling  and  decom- 
posed granite  in  the  line  of  a  vein.     I  am  just  judg- 
ing to  the  best  of  my  judgment  that  it  is  a  vein.     I 
say  it  is  the  same  strike  as  the  vein  in  tunnel  31  and 
the  north  cross-cut  of  tunnel  31,  and  because  of  that 
and  the  nature  of  the  materials  there  I  say  it  is  a 
vein    and    vein    filling.     Quartz    porphyry    is    not 
country  rock.     Quartz  porphyry  is  very  often  ore 
itself.     I  know  there  is  paying  quartz  porphyry  in 
the  mines  of  Butte,  but  I  don't  know  where  they  mine 
it  for  ore.     But  there  is  quartz  porphyry  in  most 
all  the  ore  that  is  ore ;  it  will  have  values  in  itself ; 
they  ship  it  as  ore.     In  any  of  these  mines,  for  in- 
stance, the  original,  the  East  Stewart  and  the  West 
Stewart.     [389]     It  comes  in  the  vein;  I  have  seen 
it  many,  many  times.     I  have  seen  it  on  the  tenth 
level  of  the  Original,  and  on  the  eight  and  two  hun- 
dred,  on  the  eight  hundred  of  the   East  and  West 
Stewart.     I  worked  in  the  East  Stewart  about  ten 
years  ago.     I  worked  in  the   Original   about  three 
years  ago  as  a    miner;    and  I  worked  in  the    East 
Stewart  as  a  miner.     I  do  not  know  anything  about 
the  values  of  that  quartz  porphyry,  but  I  could  see 
there  was  copper  in  it.     The  evidence  was  staining. 
I  went  in  shaft  No.  1.     It  was  about  sixteen  feet 
deep,  and  six  or  seven  feet  below  the  wash.     It  was 
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all  vein  filling,  granite  and  quartz  porphyry,  stained 
with  iron.  There  were  two  streaks  of  quartz 
porphyry.  One  was  about  eight  inches  wide,  and  the 
other  possibly  six  inches;  they  were  separated  by 
granite.  I  did  not  see  anything  else  there  besides 
the  quartz  porphyry.  The  streaks  there  had  an  east 
and  west  strike;  the  dip  to  the  north.  They  run 
about  six  feet  above  the  bottom  of  the  shaft.  The 
granite  filled  the  balance  of  the  shaft ;  it  was  decom- 
posed, stained  with  iron.  Stratas  running  almost 
east  and  west.  They  all  dipped  north.  I  think  the 
shaft  was  about  four  feet  wide,  and  one  of  those 
quartz  porphyry  streaks  was  almost  in  the  center  of 
these  streaks  about  eight  inches  wide,  and  the  other 
was  close  to  the  north  wall,  about  six  inches  wide.  I 
broke  into  those  streaks  and  I  would  say  iYiej  were 
quartz  porphyry,  and  not  a  rib  of  granite.  Quartz 
porphyry  looks  quartzy  of  course ;  it  has  a  continuous 
crystallization  all  through  it;  it  is  what  we  term  a 
quartz  porphyry  through  this  entire  camp.  It  is  not 
very  fine  grained.  It  is  practically  all  one  grade  of 
fineness.  It  is  what  all  miners  here  term  quartz 
porphyry.  I  assume  this  vein  in  shaft  No.  1  is  the 
same  vein  as  in  tunnel  31  and  in  the  north  cross-cut. 
I  was  in  tunnel  30.  I  went  down  into  it  through 
a  hole  in  the  surface.  I  went  into  a  cross-cut  on  the 
south  side,  and  found  very  good  vein  material,  and 
on  the  north  side  a  different  character  of  rock.  The 
composition  of  the  very  good  vein  material  was 
quartz  porphyry  and  granite,  stained  with  iron. 
There  was  nothing  else  in  that  south  cross-cut  that 
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I  saw.  I  call  it  all  vein  matter  in  there.  [390]  I 
did  not  see  any  walls  to  it  in  the  cross-cut.  I  saw 
walls  on  the  north  side  of  the  drift.  There  is  a  divi- 
sion between  the  vein  filling  and  a  big  blocky  aplite, 
as  you  call  it  there,  but  I  don't  know  what  it  is.  The 
aplite  lay  on  the  north.  This  cross-cut  was  in  about 
five  or  six  feet,  and  the  north  cross-cut  did  not  cut 
through  that  aplite.  I  saw  a  division  and  difference 
between  that  and  the  material  up  in  the  south  cross- 
cut. I  did  not  see  any  aplite — the  material  you  call 
aplite — in  the  south  cross-cut.  The  south  cross-cut 
was  still  in  vein  material.  It  was  actually  all  a  de- 
composed quartz  porphyry,  some  little  streaks  of 
quartz  porphyry;  there  was  some  granite  mixed  in 
there;  the  granite  was  decomposed,  mixed  up.  It 
was  just  under  the  fill;  you  could  see  the  fill  in  the 
back.  In  all  these  openings  that  I  was  in  on  the 
north  vein,  I  did  not  see  any  material  but  what  was 
vein  filling,  unless^  it  was  in  the  face  of  the  north 
cross-cut  from  tunnel  31. 

Q.  Then,  in  other  words,  while  your  inspection 
covered  a  very  wide  area  on  the  east  and  west  line, 
you  apparently  did  not  yet  discover  the  limits  of  the 
vein  in  which  that  vein  material  you  saw  is,  if  it  is 
in  a  vein,  unless  it  was  the  northern  limit  in  the' 
north  cross-cut  in  tunnel  31,  did  you? 

A.  No,  sir,  and  that  might  be  the  limit  there.  And 
the  vein  might  still  continue  beyond  that. 

The  WITNESS.— To  the  best  of  my  judgment  that 
would  be  the  wall  in  the  north  cross-cut.  It  is  in 
a  change  of  granite,  I  think ;  it  looks  very  like  it  to 


Washington-Butte  Mining  Company.        531 

(Testimony  of  John  Stafford.) 

me.     Otherwise,  I  did  not  see  a  permanent  wall. 

Shaft  2il  is  about  110  feet  deep;  that  is  the  deep 
shaft.  I  went  down  in  that ;  I  went  down  on  a  ladder 
and  in  a  bucket;  the  ladders  go  within  twenty  or 
thirty  feet  of  the  bottom.  That  shaft  might  be  four 
by  six.  The  shaft  must  penetrate  the  bedrock  at 
least  seven  or  eight  feet.  You  can  see  this  granite 
and  quartz  porphyry ;  it  is  stained  with  iron.  There 
are  several  seams  in  that  shaft.  They  all  run  in 
about  the  same  general  course,  and  apparently  the 
same  strike.  I  did  not  see  any  fault  there.  I  did  not 
see  a  fault  there  that  I  call  a  seam,  with  a  north  and 
south  strike.  I  did  not  lay  a  compass  on  it.  I  do 
not  think  I  was  turned  around.  The  several  [391] 
seams  that  I  saw,  to  the  best  of  my  judgment,  run 
east  and  west.  I  know  just  exactly  how  the  shaft 
was  running  when  I  went  down,  and  I  did  not  get 
turned  around  at  aU.  The  seams  run  almost  length- 
ways of  the  shaft.  The  seams  ran  not  from  the  side 
the  ladder  was  on  to  the  opposite  side,  but  from  the 
other  two  sides.  (Sketch  drawn  and  marked  Com- 
plainant's Exhibit  29.)  If  the  ladder  is  on  the  east 
side  of  that  shaft  21,  the  seams  run  north  and  south, 
I  suppose.  Any  way,  it  was  from  that  seam  that  I 
judged  the  course  of  the  vein  within  a  vein,  those 
several  seams  within  a  vein,  and  as  near  as  I  could 
see  it  was  east  and  west. 

Redirect  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— The  direction  of  the  lead  I  saw 
in  the  bottom  of  that  shaft  was  east  and  west.    The 
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Pittsmont  is  to  the  west  of  that  shaft. 

Sometimes  the  materialization  is  confined  to  the 
fissure,  and  sometimes  it  extends  beyond  the  fissure. 
When  it  extends  beyond  the  fissure,  we  call  the  ma- 
terial which  bounds  it  outside  of  the  fissure,  the  walls. 
You  may  have  a  wall  to  the  fissure  and  a  wall  to  the 
vein.  If  you  strip  the  granite  from  the  ore,  it  leaves 
a  wall,  and  if  you  strip  the  ore  from  the  granite  it 
leaves  a  wall.  If  the  granite  is  low  grade,  it  is  con- 
centrated, and  if  it  is  high  grade  it  is  shipped  as  ore. 
When  we  encounter  that  matter  between  the  walls 
of  a  fissure,  it  is  termed  by  miners  vein  filling,  vein 
matter. 

I  did  not  see  any  copper  glance  in  the  oxidized 
region  over  there.  Copper  glance  is  found  below  the 
oxidized  zone;  of  course,  some  places  it  goes  down 
deeper  than  others.  I  did  not  go  beyond  the  depth 
of  the  oxidized  zone  over  there. 

Faults  show  themselves  across  the  strike  of  a  vein, 
and  in  running  along  a  vein ;  of  course,  you  come  in 
contact  with  them,  the  same  thing  as  a  split  in  the 
earth  crossways  of  the  vein;  sometimes  very  barren 
and  sometimes  very  thick,  and  sometimes  a  vein ;  and 
they  call  here  every  little  stringer  and  strata  running 
across  a  vein  a  fault.  Every  little  stringer  or  strata 
running  across  a  vein  does  [302]  not  displace  the 
vein  in  its  strike,  not  at  all.  I  have  met  a  good  many 
faults,  and  I  have  never  yet  seen  one  occasion  a  dis- 
placement of  the  vein. 

In  referring  to  the  samples  yesterday,  I  did  not 
give  you  a  list  of  all  the  samples  I  took  §ind  had  as- 
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sayed  from  that  ground.  I  got  samples  from  the 
Eabbit  Discovery.  I  got  those  samples  on  December 
18th.  I  obtained  one  sample  from  there.  Outside 
of  the  Eabbit  Discovery,  I  obtained  other  samples 
from  this  northerly  lead.  I  got  one  from  the  north 
cross-cut,  in  the  Rabbit  tunnel.  I  also  obtained  a 
third  sample  in  the  Rabbit  tunnel,  about  thirty  feet 
from  the  north  cross-cut.  I  took  those  samples  from 
streaks,  and  the  samples  fairly  represent  the  values 
in  those  streaks.  The  samples  did  not  represent  the 
richest  material  there ;  in  my  judgment  there  was  ma- 
terial there  richer  than  the  samples  I  took.  After 
obtaining  those  samples  I  took  them  to  an  assayer; 
they  were  numbered  at  the  time.  I  thereafter  ob- 
tained returns  from  those  samples. 

(Paper  handed  to  examiner  and  marked  for 
identification,  Defendants'  Exhibit  72.) 

Defendants'  Exhibit  72  is  the  return  I  obtained 
from  those  samples.  The  returns  were  as  follows: 
No.  1,  Rabbit  Discovery  shaft  eleven  feet  from  sur- 
face, copper  15.40  per  cent;  silicate  47.04  per  cent; 
No.  3,  Rabbit  tunnel,  footwall  streak  about  one  foot 
wide,  11.31  copper,  65.05  per  cent  silicate;  No.  3, 
Rabbit  tunnel  thirty  feet  from  first  cross-cut  2.39  per 
cent  copper,  and  89.01  per  cent  silicate. 

I  visited  the  ground  this  morning.  I  went  into  the 
tunnels  on  the  southerly  lead  this  morning,  tunnels 
35  and  36.  Tunnel  35,  with  reference  to  that  deep 
shaft,  designated  shaft  19,  is  east  of  it.  T  say  there 
is  a  lead  disclosed  in  that  tunnel;  vein  matter  and 
lead  matter  also.    You  encounter  it  about  a  hundred 
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and  ten  feet  in.  It  is  to  bedrock,  cross-cut  running 
north  is  all  in  vein  material  and  a  quartz  porphyry 
and  the  strike  is  east  and  west,  dipping  south.  To 
the  face  of  the  tmmel  is  125  feet.  Possibly  ten  or 
fifteen  feet  of  that  tunnel  is  in  bedrock ;  the  balance  is 
wash.  I  don't  know  that  you  could  see  any  walls  in 
that  tunnel,  but  the  [393]  whole  thing  was  in  vein 
matter.  I  could  tell  the  strike  by  the  seams  in  the 
vein  matter.  There  were  several  of  them  in  that 
cross-cut;  their  course  seemed  to  be  east  and  west. 
I  could  tell  the  dip  by  the  lay  of  the  seams;  they 
seemed  to  be  laying  to  the  south,  dipping  to  the  south. 

I  likewise  visited  tunnel  36.  That  is  about  thirty 
feet  to  bedrock,  and  fifty-eight  feet  to  first  cross-cut 
north.  I  found  a  very  fine  vein  material  in  that  tun- 
nel. The  cross-cut  is  all  in  vein  material,  the  cross- 
cut north.  This  vein  material  was  ten  or  twelve  feet 
thick  there.  There  is  a  very  well-defined  seam  there 
that  runs  east  and  west,  the  dip  was  to  the  south. 
Having  in  mind  the  conditions  existing  in  those  tun- 
nels, and  the  conditions  existing  in  shaft  19,  in  my 
judgment  the  vein  existing  in  those  openings  is  one 
and  the  same  vein  as  the  Hornet  Discovery  vein; 
they  are  all  one  vein. 

I  went  in  the  second  cross-cut  running  noi-th,  the 
cross-cut  is  about  twenty-two  feet;  that  was  all  in 
vein  matter.  It  was  very  highly  mineralized  with 
iron ;  there  was  no  copper  that  I  could  see. 

B  ecross-examination. 
(By  Judge  BOURQUIN.) 
The  WITNESS. — There  are  several  seams  in  tun- 
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nel  3oi  from  which  I  judged  the  strike  of  the  vein. 
I  did  not  form  my  judgment  from  any  one  in  par- 
ticular. I  saw  seams  in  the  little  cross-cut  and  also 
in  the  face  of  the  drift.  The  one  in  the  face  of  the 
drift  was  an  inch  to  an  inch  and  a  half  wide.  The 
seam  in  the  north  cross-cut,  the  end  of  the  north  cross- 
cut, I  believe  was  the  most  showing  and  that  dips 
to  the  south,  running  east  and  west.  I  also  saw  small 
seams  right  along  the  cross-cut. 

I  saw  the  seam  in  tunnel  36  from  which  I  judged 
the  strike  of  the  vein  near  the  end  of  the  second  cross- 
cut, north,  pretty  near  the  face  of  it.  I  took  that  one 
seam  into  consideration  in  judging  the  course  of  the 
vein.  I  saw  other  seams  in  that  tunnel  and  in  the 
cross-cut;  their  strike  was  east  and  west  and  dipped 
to  the  south.  I  saw  one  near  the  face  of  tunnel  36. 
That  was  not  very  large,  but  well  defined.  I  thought 
the  strike  was  east  and  west.  [394]  There  is  one 
on  the  south  side  of  the  tunnel,  kind  of  in  the  hang- 
ing-wall, running,  as  I  thought,  east  and  west.  On 
the  south  side  from  the  mouth  of  the  cross-cut  about 
ten  feet  back  from  the  face  of  the  tunnel.  It  is 
scaled  off,  so  you  could  only  see  one  wall.  It  dis- 
appears as  it  goes  ahead,  running  along  the  tunnel, 
the  f  ootwaU  of  that  seam  is  taken  away  by  the  cross- 
cut, not  the  tunnel. 

A  seam  is  anything  that  is  a  division,— the  salvage 
of  a  vein  is  a  seam.  Sometimes  they  are  as  that 
paper  and  sometimes  a  little  thicker.  I  did  not  see 
a  seam  that  was  ten  or  twelve  feet  thick.  I  said  I 
saw  the  hanging-wall  of  that  seam  on  the  south  side 
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of  the  tunnel,  and  running  as  near  as  I  could  say  east 
and  west.  I  did  not  say  that  I  saw  a  footwall  of  that 
seam  in  the  cross-cut  on  the  north  side  of  the  tunnel. 
The  seam  is  close  together;  in  picking  it  off,  it  leaves 
a  face,  a  seam.  That  seam  appears  in  the  tunnel  at 
the  back,  about  ten  feet  from  the  face,  on  the  side 
of  the  tunnel.  There  was  just  a  little  line  exposed 
there.  I  could  not  tell  how  far  toward  the  face  it 
run;  I  stripped  it  off  with  the  pick.  I  saw  a  fault  in 
the  face  of  that  tunnel.  The  fault  was  running 
across  the  drift,  north  and  south.  That  is  what  you 
call  a  fault,  what  you  have  been  determining  a  fault 
right  along.  A  fault  is  a  cross-seam  across  the  vein. 
It  depends  on  its  course  before  you  determine  it  is  a 
fault;  it  cuts  the  vein  off;  just  the  same  as  the  seam 
I  saw  on  the  south  side,  only  running  contrary.  I 
saw  no  definite  walls  of  a  vein,  not  that  I  could  say 
were  definite  walls.  All  the  vein  material  seems  to 
be  striking  to  the  east  and  west,  everything  is  strat- 
ified that  way.  I  determine  the  strike  by  stratifica- 
tion as  well  as  by  those  seams. 

Q.  And  because  there  are  more  seams  running  east 
and  west,  and  but  one  seam  in  the  face  of  the  tunnel 
running  north  and  south,  you  conclude  the  strike  of 
the  vein  is  east  and  west?        A.  Yes,  sir,  exactly. 

The  WITNESS.— This  vein  material  that  I  saw  in 
tunnel  36  is  all  quartz  porphyry;  it  was  not  granite 
and  aplite;  the  cross-cut  was  almost  twenty-two  feet 
across  the  vein  material.  The  south  side  of  the  tun- 
nel was  granite,  all  along  there  it  appeared  in  bed- 
rock.    [395]     In  the  cross-cut  north,  the  first  one,  it 
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was  quartz  porphyry;  you  might  say  all  of  it;  it  was 
mineralized  with  iron.  I  saw  no  appearance  of  cop- 
per. I  don't  know  just  how  deep  the  tunnel  is  there 
in  bedrock.  Farther  along  the  tunnel  to  the  second 
cross-cut  north,  the  north  side  of  the  tunnel  was 
quartz  porphyry;  there  was  a  great  deal  of  granite 
in  that.  The  tunnel  is  mostly  in  granite.  The  sec- 
ond cross-cut  north  is  all  vein  matter;  that  is  quartz 
porphyry;  it  was  not  granite.  I  did  not  notice  any 
fault  or  seam  running  north  or  south  through  the 
cross-cut  nearest  the  face  of  the  tunnel.  I  determine 
the  strike  by  the  seams  and  stratification.  When  I 
say  the  stratification,  I  mean  the  seams  when  you 
can't  see  the  walls.  There  might  be  a  wall  in  the 
north  cross-cut,  in  the  end  of  it.  The  material  on 
the  north  side  of  it  looks  like  granite;  and  on  the 
south  side  it  is  granite;  granite  on  both  sides;  that 
might  be  a  wall;  that  is  my  best  judgment. 

A  fault  is  a  cross-seam  across  the  formation  of  the 
country;  across  the  vein.  The  effect  of  a  fault  is  to 
divide  the  vein,  that  is  all.  It  is  like  splitting  a  piece 
of  wood;  it  must  make  a  mark.  It  necessarily  must 
shift  the  two  ends  of  the  vein  in  a  relative  position. 
Whenever  I  see  a  fault,  all  there  is  to  do  is  to  just 
drive  through  it.  Any  cross-fracture  in  a  vein  is  a 
fault,  regardless  of  the  effect  upon  the  vein. 

Tunnel  35  gets  into  the  bedrock  about  two  feet  in 
the  face.  The  bedrock  appears  back  from  the  face 
in  the  course  of  the  tunnel  possibly  ten  feet.  The 
material  exposed  in  the  bedrock  there  is  all  quartz 
porphyry;  vein  filling.     It  is  not  granite  and  aplite. 
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It  is  not  all  aplite.  It  is  what  we  miners  term 
"quartz  porphyry";  it  is  not  fine  grained  crystal- 
lized rock;  it  is  more  of  a  rough-grained  crystallized 
rock.  The  bedrock  there  is  naturally  full  of  seams; 
they  appeared  in  the  face  of  the  tunnel;  in  the  two 
feet  of  the  face.  Those  seams  seemed  to  be  strati- 
fied east  and  west;  they  appeared  to  be  dipping  to 
the  south;  some  might  be  vertical.  I  didn't  see  any 
fracture  cross-ways.  I  think  again  that  was  vein 
material.     There  were  no  walls  in  sight. 

I  observed  the  vein  between  the  mouth  of  the 
tunnel  and  the  [396]  Hornet  shaft;  the  course  of 
that  vein  was  near  east  and  west.  That  vein  did 
not  cross  the  tunnel  coming  towards  the  south  as  far 
as  I  can  see.  The  vein  did  not  fill  the  entire  tunnel 
after  it  struck  bedrock.  It  was  on  the  south  side 
of  the  tunnel.  There  was  none  on  the  north  side  so 
far  as  I  could  see.  There  is  on  the  bottom  on  the 
north.  As  you  come  out  of  the  tunnel,  the  vein 
keeps  to  the  south  all  the  way. 

I  did  not  go  into  cross-cut  below  the  mouth  of  the 
Hornet  tunnel;  no  one  called  my  attention  to  it;  I 
was  not  asked  to  go  in  there. 

I  took  sample  three  from  tunnel  31,  thirty  feet 
from  the  north  cross-cut  on  the  north  side  of  the  tun- 
nel. I  took  that  sample  off  the  hanging- wall  side. 
I  covered  about  a  foot  or  eighteen  inches  in  taking 
that  sample;  I  took  it  from  the  south  side  of  the 
hanging- wall.  I  took  it  on  the  vein;  I  took  it  from 
the  north  side  of  the  drift;  I  took  it  lengthwise  of 
the  vein,  about  eighteen  inches,  and  up  and  down 
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about  a  foot.  That  was  not  the  size  of  the  streak 
there;  the  streak  was  from  the  top  to  the  bottom 
there;  I  could  not  tell  how  thick  it  was  because  they 
are  not  through.  I  sampled  that  area  evenly.  That 
was  not  fairly  representative  of  the  entire  exposure 
there;  it  is  richer.  I  took  the  poorer  stuff;  what  I 
left  there  was  better  than  the  sample.  I  got  about 
2.39  per  cent  copper. 

Sample  No.  2  I  took  from  the  north  cross-cut  in 
the  Babbit,  or  tunnel  31;  I  sampled  there  twelve 
inches  wide  and  about  three  feet  long.  I  took  it 
from  what  was  a  part  of  the  wall  streak  at  that  time. 
It  was  about  twelve  inches  wide.  The  streak  was 
all  like  the  sample.  I  consider  I  got  a  fair  average 
of  that  streak. 

My  next  sample  No.  1  was  from  the  Rabbit  Discov- 
ery; I  took  it  on  the  west  end;  in  the  little  opening 
at  the  west  at  the  bottom  of  the  shaft;  that  sample 
showed  copper  ore;  a  little  streak  that  is  exposed 
there,  about  two  inches  wide.  At  that  time  it  stood 
about  two  feet  high  in  that  opening;  two  feet  high  in 
the  face  of  the  opening.  I  sampled  it  in  the  back;  I 
sampled  all  that  streak  fairly.  I  got  what  I  consider 
an  average  of  that  entire  streak.  I  do  not  think 
there  was  anything  richer  around  there  than  what  I 
took.  Over  [397]  where  I  took  the  sample  in  the 
north  cross-cut  in  tunnel  31,  the  sample  was  a  fair 
representation  of  the  best  that  was  there  at  the  time. 
Where  I  took  sample  No.  3,  in  tunnel  31,  thirty-three 
feet  in  the  north  cross-cut,  there  was  richer  material 
around  there  than  what  I  took  for  the  sample.     My 
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sample  does  not  fairly  represent  that  streak  at  that 
point.  If  I  had  taken  a  fair  sample  I  would  have  got 
a  higher  average.  There  is  big  pieces  of  quartz 
taken  out  there  and  I  sampled  the  quartz  of  that 
character,  very  hard  quartz;  the  object  was  to  show 
there  was  values  in  the  vein.  I  was  not  trying  to 
show  an  average  sample  there.  I  took  it  from  the 
hard  quartz  in  place. 

Referring  to  Defendants'  Exhibit  6, 1  believe  I  saw 
some  of  that  in  my  examinations  of  the  Butte  and 
Boston  Placer  and  the  lode  claims  claimed  by  de- 
fendants. I  think  I  saw  some  of  that  in  shaft  No.  1 
and  shaft  No.  2;  they  are  about  the  same.  There 
yvexe  some  streaks  there,  six  inches  wide.  That  is 
what  I  call  quartz  porphyry.  I  saw  it  in  more  than 
one  place.     I  saw  it  in  the  tunnels. 

Referring  to  Complainant's  Exhibit  21;  I  did  not 
see  anything  like  that.  That  is  almost  a  feldspar, 
silicate  quartz.  It  strikes  me  that  there  is  quite  a 
bit  of  difference  between  that  and  Defendants'  Ex- 
hibit 6. 

Referring  to  Defendants'  Exhibit  63,  I  do  not  see 
any  resemblance  between  that  and  Defendants'  Ex- 
hibit 6.  I  may  have  seen  material  resembling  De- 
fendants' Exhibit  '63  in  the  tunnel  east  of  the  deep 
shaft,  in  the  north  cross-cut.  I  have  no  name  for 
that  really.  I  do  not  call  it  quartz  porphyry.  That 
is  a  kind  of  rock  I  am  not  familiar  with. 

Defendants'  Exhibit  62  is  more  like  a  quartz  por- 
phyry, or  porphyry  granite. 

When  I  was  down  shaft  21,  the  fact  that  the  Pitts- 
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mont  was  west  of  the  shaft  did  not  help  me  in  deter- 
mining the  directions  in  the  bottom  of  the  shaft.  I 
don't  believe  I  guided  myself  in  going  down  that 
shaft  as  to  directions  by  the  ladder;  but  I  am  sure 
I  was  right  at  the  bottom  of  the  shaft,  and  that  the 
stratifications  were  running  east  and  west. 

[398]  Complainant's  Exhibit  22  is  copper  ore; 
granite  stained  or  impregnated  with  copper.  The 
granite,  in  my  opinion  from  my  experience,  was 
stained  with  copper  by  a  leaching  process;  by  the 
entrance  of  a  solution  of  some  sort.  I  saw  quite  a 
bit  of  that  in  the  ground  in  controversy.  I  saw  a 
good  deal  of  it  in  the  Rabbit  Discovery ;  and  I  saw  a 
great  deal  like  Complainant's  Exhibit  22  in  the  Hor- 
net cross-cut. 

(Subscribed  by  the  witness  and  sworn  to  January 
19,  1912,  before  the  master.) 

[Testimony  of  Lloyd  G.  Gage,  for  Defendants.] 
LLOYD  G.  GAGE,  duly  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  NOLAN.) 

My  name  is  Lloyd  G.  Gage.  I  live  in  Butte.  My 
business  is  civil  and  mining  engineer.  I  am  a  grad- 
uate of  Cornell  University,  College  of  Civil  Engi- 
neering. I  graduated  in  1901.  Since  that  time  I 
have  been  in  and  around  mines  all  the  time  in  Sil- 
ver Bow  and  the  outlying  counties.  After  graduat- 
ing I  came  to  Montana;  I  was  a  resident  of  Illinois 
before  I  went  to  college.    I  am  a  United  States  Min- 
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eral  Surveyor.    I  have  held  a  commission  about  two 

years. 

I  was  over  the  ground  in  controversy  once  eight 
years  ago,  but  my  attention  was  called  to  this  ground 
for  this  case  the  middle  of  last  month.  When  I  went 
over  the  ground  about  eight  years  ago,  I  did  not 
make  any  specific  or  definite  examination  of  the 
ground;  I  just  crawled  through  the  holes  that  were 
accessible.  You  might  say  I  was  there  for  my  per- 
sonal information,  just  looking  around.  When  I  ex- 
amined the  ground  recently,  I  went  at  the  instance 
of  the  defendants  in  this  case.  I  was  out  there  on 
the  15th,  16th  and  17th  of  December,  and  have  been 
out  there  twice  since  the  first  of  the  year.  I  think 
in  my  examination  I  went  to  all  of  the  openings  that 
have  been  testified  to  here.  There  may  be  an  excep- 
tion or  two. 

In  the  practice  of  my  profession,  I  have  had  to  do 
with  mining  claims  in  this  and  other  districts. 

Taking  up  the  northerly  lead,  so  called,  as  shown 
on  Defendants'  [399]  Exhibit  1,  and  beginning 
with  the  shaft  which  is  referred  to  as  the  deep  shaft, 
designated  on  this  map  as  No.  21,  I  went  into  that. 
I  did  not  measure  the  dimensions  of  the  shaft.  It 
is  approximately  one  hundred  and  ten  feet  deep,  and 
approximately  four  by  six  feet;  it  is  timbered  nearly 
all  the  way  down.  The  bottom  of  the  shaft  w^as 
through  the  w^ash  and  into  the  bedrock.  I  did  not 
measure  it,  but  the  bottom  of  the  shaft  was  about 
five  feet  in  bedrock.  The  wash  is  not  of  uniform 
depth  all  over  this  ground.     It  is  over  a  hundred 
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feet  deep  at  this  shaft  21,  and  most  all  the  other 
places  farther  east  the  wash  is  very  much  shallower. 
In  a  general  way,  I  know  the  boundaries  of  this 
Butte  and  Boston  placer.  The  surface  of  it  slopes 
up  to  the  east  gradually,  until  you  get  near  the  east- 
ern boundary,  and  then  it  becomes  a  little  steeper; 
you  would  speak  of  the  surface  as  smooth.  Gener- 
ally speaking,  you  can  see  all  over  the  claim  from 
most  any  point  on  it. 

Going  back  to  this  shaft  21, 1  found  rock  in  place 
in  the  bottom,  containing  copper.  The  material  in 
the  bottom  of  that  shaft  is  either  a  vein  or  a  dyke. 
There  is  no  difference  between  a  vein  and  a  dyke, 
in  the  legal  sense,  so  far  as  I  know.  In  a  geological 
sense,  I  know  there  is  a  difference,  but  I  am  not  a 
geologist.  The  dyke  is  brought  there  by  a  molten 
condition,  and  the  vein  is  either  from  altered  rock 
or  it  is  an  altered  rock,  some  way  or  other  brought 
there  in  solution  or  decomposition.  The  reason  I 
say  there  is  no  difference  in  a  legal  sense  is  that 
there  are  veins  that  carry  values  and  there  are 
veins  that  carry  no  values.  The  same  is  true  of 
dykes.  And  to  make  a  valid  location  you  must  have 
rock  in  place,  containing  ore,  or  containing  a 
valuable  metal,  so  you  can  locate  a  dyke  or  a 
vein  as  a  quartz  lode  claim.  I  am  not  enough  of  a 
geologist  to  tell  whether  that  is  a  vein  or  a  dyke 
there,  although  there  is  rock  in  place.  I  say  there 
is  rock  in  place  there  carrying  minerals  to  distin- 
guish it  from  the  wash,  I  know  it  carries  minerals 
because  I  had  a  piece  assayed.     I  could  not  tell  from 
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an  eye  inspection  of  it  whether  it  carried  minerals. 
I  got  the  sample  that  I  took  to  the  assayer  on  the 
west  side  of  the  shaft,  near  the  bottom.  I  took  two 
separate  samples,  one  maybe  two  feet  from  the 
north  edge  [400]  of  the  shaft,  and  one  maybe  two 
feet  from  the  south  edge  of  the  shaft,  and  in  taking 
these  samples  I  took  the  most  unlikely  looking  rock 
I  could  find,  because  I  wanted  to  see  if  the  poorest 
of  it  contained  any  copper.  After  taking  these  sam- 
ples I  took  them  to  an  assayer,  Mr.  Febles;  he  is  the 
assayer  for  the  Anaconda  Mining  Company.  I  got  a 
return  from  him  as  to  what  these  samples  contained. 
I  have  not  got  the  return  with  me,  but  I  have  a  copy 
of  it;  I  copied  it  in  a  note-book.  Mr.  Febles  is  here 
in  town.  The  samples  were  numbered  when  I  gave 
them  to  him. 

The  bottom  of  the  shaft  was  all  in  the  same  mate- 
rial, rock  in  place.  I  could  not  tell  positively 
whether  this  material  had  a  strike  to  it,  or  whether 
it  had  a  dip.  There  were  seams  in  it  that  would 
indicate  an  east  and  west  strike.  The  seams  con- 
tained iron,  were  colored,  and  had  iron  stain  in  them. 

These  samples  that  I  gave  Mr.  Febles  were  num- 
bered two  and  three. 

I  next  examined  that  little  hole  that  leads  down 
into  tunnel  30,  and  easterly  through  that  hole  to  a 
cross-cut  north,  and  a  cross-cut  south.  I  went  to 
the  face  of  the  tunnel  first,  and  then  in  the  cross-cut 
north,  and  then  into  the  cross-cut  south.  There  was 
quartz  in  the  face  of  that  cross-cut  south.  It  was  in 
place.     I  do  not  know  that  it  carried  any  mineral, 
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except  iron.  It  had  an  easterly  and  westerly  strike 
or  course.  There  was  one  seam  there  that  would 
indicate  a  south  dip.  I  did  not  come  to  any  conclu- 
sion as  to  the  dip.  As  a  former  witness  testified 
here,  I  noticed  the  change  from  one  rock  on  the  north 
to  this  quartz  on  the  south;  it  did  not  require  any 
close  inspection  to  see  it.  It  simply  suggested  or 
showed  the  change  from  one  kind  of  rock  to  vein 
matter.     This  vein  matter  is  quartz. 

I  looked  into  shafts  1  and  2  on  the  northerly  lead. 
In  one  I  saw  granite,  and  in  the  other  I  saw  what 
has  been  teraied  aplite  here.  The  granite  was  de- 
composed. It  is  very  near  the  surface  there,  and 
there  were  seams  in  it.  It  had  an  east  and  west 
strike.  I  went  down  in  the  shaft.  This  material  in- 
dicated a  north  dip.  I  could  not  tell  anything  about 
the  dip  in  shaft  No.  2;  that  had  the  aplite  in  it.  I 
would  call  some  of  the  matter  in  shaft  No.  1  vein 
matter  [401]  and  also  some  of  the  material  in 
shaft  No.  2  vein  material.  I  could  tell  from  an  in- 
spection of  this  material  that  it  was  mineralized 
with  iron. 

I  next  went  up  in  tunnel  31;  that  lies  southerly 
from  shafts  1  and  2.  Going  into  the  first  cross-cut, — 
not  the  first  cross-cut,  but  the  cross-cut  north  that 
has  been  testified  to  before,  the  cross-cut  cuts  the 
vein.  For  twenty  feet  in  that  north  cross-cut,  I 
found  no  specks  or  coloring  of  copper  at  all,  looked 
like  absolutely  barren  granite,  and  then  came  into 
what  they  called  chrysocolla.  The  total  length  of 
that  cross-cut  is  thirty-seven  feet,  and  the  ore  goes 
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to  within  a  foot  of  the  face;  at  least  twenty  feet  there 
was  no  ore.  There  would  be  approximately  fifteen 
feet  of  the  vein  exposed  containing  chrysocoUa.  I 
do  not  know  whether  all  of  that  is  commercial  ore, 
but  a  whole  lot  of  it  is.  The  twenty  feet  I  said  I  went 
through  barren  granite,  I  would  call  country  rock. 
In  this  lead  that  is  exposed  in  this  cross-cut,  I  think 
I  saw  what  might  have  been  the  hanging- wall  within 
a  foot  of  the  face;  I  saw  the  footwall  about  twenty 
feet  in  from  the  tunnel.  The  strike  of  the  lead  was 
easterly  and  westerly.     The  dip  was  northerly. 

I  went  into  the  cross-cut  from  the  tunnel  running 
to  the  south,  and  a  little  to  the  east  of  the  cross-cut 
running  to  the  north.  I  found  granite  and  aplite  in 
there.  I  would  call  it  country  rock  rather  than  vein 
matter. 

ChrysocoUa  is  an  ore  of  copper,  and  is  green. 
Cuprite  is  much  richer  and  is  reddish.  I  found 
some  cuprite  in  that  north  cross-cut.  That  cross- 
cut has  been  extended  within  the  last  month  from 
twenty-six  feet  to  thirty-seven  feet,  and  they  spoke 
of  a  wall  in  there  at  that  time  as  being  the  hanging- 
wall.  Now,  it  is  extended  nine  feet  farther,  and 
they  have  cut  some  more  ore,  and  they  speak  of  the 
line  between  the  core  and  the  granite  now,  in  the  ' 
face,  as  being  the  hanging-wall.  If  you  should  go 
further  and  find  lead  matter  still  existing,  I  do  not 
think  that  would  be  called  the  hanging-wall.  And 
if  you  extended  the  cross-cut  farther  and  did  not  find 
any  lead  matter,  and  found  the  material  the  same  as 
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it  exists  now  in  the  face,  I  would  call  it  the  hanging- 
wall. 

[402]  Going  easterly  from  the  mouth  of  that 
cross-cut,  when  you  come  to  the  bend  of  the  tunnel, 
you  run  into  the  lead  again,  and  the  tunnel  follows 
the  lead  from  that  point,  I  think,  into  the  face. 
There  is  a  fault  in  there,  a  little  ways  in,  which  cuts 
off  that  stringer  that  the  tunnel  is  on,  but  it  is  all 
vein  material  on  the  eastern  side  of  it.  The  face  of 
the  tunnel  is  about  sixty  feet  from  the  point  in  the 
tunnel  where  the  bend  is.  During  that  sixty  feet, 
you  have  a  northeast  strike  on  the  lead  in  one  place, 
and  a  northwest  strike  on  it  in  another  place.  At 
the  point  about  twenty-one  feet-  in  the  cross-cut 
north  from  the  timnel  the  strike  indicated  'there  is 
northeasterly  and  southwesterly,,  and  then  at  the 
face  it  is  more  east  and  west.  I  saw  a  compass  used 
by  Mr.  Barker.  The  strike  o*f  the  lead  running 
through  there  is  easterly  and  westerly,  and  more 
northeast  and  southeast. 

In  this  lead  matter  or  vein  extending  from  the 
hump  in  the  tunnel  until  I  got  to  the  face,  I  found 
chrysocolla  there.  I  did  not  see  any  cuprite  in  there 
myself. 

I  went  to  the  Rabbit  Discovery  shaft.  It  may  be 
twelve  feet  deep,  untimbered,  and  now  there  is  a  lit- 
tle drift  at  the  bottom  of  it  running  westerly.  It  is 
run  approximately  three  feet  from  the  bottom  of  the 
shaft.  I  found  evidence  of  a  lead  there;  I  found  this 
chrysocolla  with  an  easterly  and  westerly  strike. 
There  was  no  large  body  of  it.    It  was  rock  in  place. 
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It  had  commercial  value.  I  could  not  determine  the 
dip.  I  uncovered  the  lead  in  that  little  drift  myself 
down  in  the  bottom  of  that  shaft  before  the  drift  was 
run;  that  was  December  15th,  16th  or  17th.  This 
drift  is  a  matter  of  recent  occurrence.  I  found  this 
material  in  the  bottom  of  the  shaft  to  be  rock  in 
place;  it  was  running  easterly  and  westerly.  I  went 
down  in  the  shaft  after  this  little  drift  was  run  and 
noticed  a  vein  rimning  into  this  little  drift,  but  I  do 
not  remember  seeing  it  so  that  I  would  remember  the 
dip. 

I  went  into  the  Vesuvius  shaft.  I  went  into  shaft 
No.  9.  No.  9  shaft  is  in  vein  material.  There  is  a 
cross-cut  north,  halfway  down  the  shaft,  and  that  dis- 
closes vein  material  likewise.  The  timbers  of  the 
shaft  were  not  against  the  rock  on  the  north  side, 
[403]  and  you  could  see  a  good  deal  of  exposed  face 
there,  and  it  all  looked  like  vein  material.  The 
cross-cut  from  No.  9  shaft  runs  northerly,  approxi- 
mately twelve  feet.  I  do  not  remember  whether  the 
face  of  that  cross-cut  was  in  ore  or  not. 

I  said  I  also  went  into  the  Vesuvius.  That  is  off 
this  ground.  Both  the  cross-cut  north  and  the  cross- 
cut south  from  the  Vesuvius  shaft  show  stringers  of 
chrysocoUa  that  have  a  northerly  dip  and  an  east  and 
west  strike,  easterly  and  westerly  strike.  Those 
stringers  are  an  inch  or  two  wide;  there  are  a  great 
many  of  those  stringers  in  the  cross-cut;  they  are 
probably  all  one  vein;  that  is  my  judgment. 

I  took  a  sample  in  the  bottom  of  shaft  No.  19  on 
the  northerly  lead. 
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In  my  judgment  the  mineral  in  shaft  No.  1  on  the 
northerly  lead  is  a  sufficient  showing  to  make  a  valid 
discovery.  A  reasonable  mining  man  would  be  jus- 
tified in  locating  the  ground  with  shaft  No.  1  as  a 
discovery,  with  the  expectation  of  finding  a  mine  and 
developing  the  property.  And  he  would  likewise  be 
justified  in  locating  shaft  No.  2  in  the  same  manner, 
with  the  reasonable  expectation  of  developing  a 
mine.  And  a  reasonable  mining  man  would  also  be 
justified  in  locating  the  ground  with  the  mineral 
showing  in  shaft  No.  9. 

Q.  Having  in  mind  the  conditions  that  exist  there 
in  those  different  openings  about  which  you  have 
testified  as  to  the  existence  of  a  lead  there,  what  is 
your  judgment  as  to  whether  it  is  the  same  or  differ- 
ent leads  that  appear  in  those  different  openings. 

A.  It  is  my  judgment  that  they  are  on  the  same 
lead. 

The  WITNESS.— I  went  down  in  shaft  No.  19  on 
the  southerly  lead.  It  was  approximately  80  feet 
deep. 

That  north  and  south  line,  marking  the  boundary 
of  this  ground  in  controversy  was  not  shown  to  me 
when  I  was  on  the  ground,  so  I  cannot  tell  whether 
this  marking  of  the  shaft  on  Defendants'  Exhibit  1 
and  this  marking  of  the  shafts  on  Complainant's  Ex- 
hibit 14  is  correct.  In  the  case  of  Defendants'  Ex- 
hibit 1,  the  shaft  is  shown  some  distance  [404] 
easterly  of  the  line.  There  is  an  error  either  in  the 
platting  or  the  survey,  one  or  the  other.  That  is, 
it  is  apparent  to  me  that  there  is  an  error,  either  on 
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that  map,  if  that  dark  line  running  off  to  the  south 
is  a  boundary  line,  or  else  there  is  an  error  in  this 
map  if  the  red  line  marks  the  boundary. 

I  found  rock  in  place  in  shaft  19  containing  cop- 
per. I  obtained  one  sample  for  the  purpose  of  hav- 
ing it  assayed.  I  took  a  sample  through  the  talc 
there,  leaving  out  anything  that  looked  more  like 
mineral  than  anything  else.  I  took  it  to  the  same  as- 
gayer,  and  marked  it  sample  No.  4.  I  got  a  return  of 
two-tenths  of  a  per  cent  copper.  You  will  find  talc 
either  in  a  vein  or  on  the  edge  of  a  vein,  or  on  the 
boundaries  of  a  vein.  You  will  see  this  talc  on  the 
north  face  and  on  the  west  face  and  on  the  east  face, 
and  it  would  indicate  an  east  and  west  strike.  I 
could  not  determine  the  dip.  The  rock  in  place  there 
was  decomposed  granite  and  this  talc.  There  was 
some  iron-stained  material  there  too.  A  decomposed 
granite  you  may  find  outside  of  a  vein,  and  this  talc 
you  will  find  within  a  vein.    It  was  vein  matter. 

I  next  looked  into  tunnel  35  and  tunnel  36  and  tun- 
nel 34. 

I  could  not  see  a  vein  in  tunnel  35.  It  was  in 
wash  to  pretty  near  the  face,  and  I  might  say  it  was 
decomposed  granite. 

The  openings  in  tunnel  36  showed  decomposed 
granite,  and  stringers  of  what  have  been  termed  ap- 
iite  or  quartz.  I  found  little  veins  in  there;  little 
stringers  of  either  aplite  or  quartz,  all  through  this 
ground.  They  have  no  particular  direction  or 
course.  There  was  one  stringer  that  they  followed, 
I  think,  in  the  last  working  to  the  north,  that  had  a 
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strike  and  a  dip  to  it,  that  you  could  follow  for  ten 
feet.  It  had  a  northerly  and  southerly  strike.  I 
don't  remember  whether  it  went  to  the  face  of  the 
cross-cut  or  was  cut  off  by  some  little  fault.  The 
material  in  there  as  I  remember  it  was  decomposed 
granite  and  quartz  and  aplite.  The  existence  of  the 
quartz  there  would  indicate  a  vein.  In  the  southerly 
workings  of  that  tunnel  36,  they  do  not  show  these 
little  stringers,  and  as  you  go  north  in  the  northerly 
workings  you  see  more.  That  would  indicate  to  me 
the  vein  is  north. 

[405]    I  went  into  tunnel  34.  The  tunnel  is  in  wash 
for  approximately  thirty-five  feet,  and  from  that 
point  or  a  little  farther  in,  it  follows  a  lead  clear  to 
the  face.    There  was  an  apparent  footwall  on  the  left- 
hand  side  of  the  tunnel.     There  is  a  hanging-wall  to 
the  stringer  that  that  tunnel  is  on,  but  there  is  vein 
matter  south  of  that  stringer.     That  is  not  the  hang- 
ing-wall of  the  vein  there;  there  is  too  much  copper 
south  of  it;  it  shows  itself  in  all  the  openings  south. 
There  is  a  cross-cut  south  from  the  tunnel  to  the 
Hornet  discovery  shaft;  there  is  the  Hornet  discov- 
ery shaft  and  the  cross-cut  northerly  from  the  bot- 
tom of  the  Hornet  shaft  into  the  stringer  there,  and 
also  a  drift  going  westerly  from  the  bottom  of  the 
Hornet  discovery  shaft,  and  they  all  contain  copper. 
I  think  that  the  rock  in  those  openings  is  a  portion 
of  the  lead.     It  is  mineralized,  very  much  in  places, 
and  it  is  all  mineralized  some.     Under  certain  con- 
ditions all  of  that  material  could  be  mined  at  a  profit. 
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ficult  to  distinguisli  it  from  the  vein  quartz;  you  do 
not  judge  a  rock  by  the  stain  on  it;  it  might  more  or 
less  obscure  the  outside  texture  of  the  rock.  You 
find  copper  distributed  more  or  less  through  the 
Butte  District,  and  in  some  places  not  at  all;  it  is  in 
altered  granite  considerably  in  Butte;  that  is  what 
clters  the  granite;  it  is  altered  by  the  action  of  the 
copper.  Granite  is  vein  material  when  it  is  in  a 
vein.  Granite  usually  forms  the  boundary  of  veins 
in  [407]  Butte.  Copper  is  not  found  outside  of 
the  vein  in  rock  in  place;  it  is  not  outside  of  a  vein 
when  it  is  in  a  seam,  nor  is  it  outside  of  a  vein  when 
it  is  in  rock  in  place  and  the  rock  in  place  is  granite. 
If  you  find  copper  in  rock  in  place,  then  it  is  a  vein. 
Rock  in  place  is  rock  that  has  not  been  eroded;  rock 
in  the  original  formation.  The  vein  is  rock  in  place, 
and  the  country  rock  is  rock  in  place.  You  do  not 
find  copper  in  the  country  rock,  when  the  country 
rock  is  granite.  If  you  found  two-tenths  of  one  per 
cent  of  copper  in  granite  in  place,  and  it  had  boun- 
daries, it  would  be  a  vein.  If  you  can  run  from  two- 
tenths  of  one  per  cent  copper  into  granite  that  has 
no  copper  in  it  that  would  be  a  boundary.  There 
must  be  sufficient  depth  to  constitute  a  deposit  of 
mineral  in  place,  containing  copper  and  having  a 
boundary.  The  boundary  would  be  the  point  be- 
tween the  place  where  there  is  copper  ore  and  where 
there  is  no  copper  ore.  It  is  not  true  that  you  al- 
ways find  a  trace  of  copper  any  place  within  a  radius 
of  a  mile  or  two  of  the  Butte  District;  I  have  taken 
samples  of  granite  in  Butte  that  have  gone  no  cop- 
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per.  In  my  judgment  a  deposit  such  as  I  liave  de- 
scribed would  constitute  a  vein,  if  the  place  can  be 
discovered  where  there  ceases  to  be  copper  without 
regard  to  its  extent,  except  that  it  must  be  a  deposit 
ot  rock  in  place  with  boundaries.  There  would  not 
need  to  be  any  greater  values  than  two-tenths  of  one 
per  cent  copper.  Two-tenths  of  one  per  cent  is  ore; 
it  is  ore  if  it  contains  copper. 

I  am  less  familiar  with  aplite. 

Q.  You  would  not  sink  on  an  aplite  dyke  with  the 
expectation  of  mining  ore,  would  you? 

A.  I  would  have  to  see  the  aplite  dyke  first. 

Q.  Dt>  you  know  of  any  aplite  dykes  in  the  Butte 
District  that  one  could  work  profitably  for  any  met- 
als that  they  contain? 

A.  I  am  incompetent  to  answer  that. 

The  WITNESS. — I  have  not  formed  any  theory  as 
to  how  the  veins  are  formed  in  the  Butte  District. 
They  are  spoken  of  as  fissure  veins.  That  presup- 
poses two  walls  forming  the  boundaries  of  the  fis- 
sure; the  fissure  is  a  crack  in  the  earth's  crust,  more 
or  less  regular  in  its  strike.  I  am  not  sure,  but  I 
think  aplite  occurs  as  dykes  and  intrusions.  I  know 
of  shafts  that  have  been  sunk  in  aplite;  I  do  not 
know  of  any  shaft  deeper  than  fifteen  or  twenty  feet 
in  aplite.  The  presence  of  aplite  is  no  proof  of  the 
existence  of  a  vein.  The  characteristics  of  a  vein 
are  rock  in  place  containing  one  or  more  of  the  val- 
uable metals.  l[408]  Mineralization  is  one  of  the 
things  you  look  for.  Besides  that,  you  look  for 
walls, — not  necessarily  look  for  them,  but  when  you 
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are  speaking  of  a  vein,  you  are  speaking  of  some- 
thing that  has  a  boundary.  You  would  not  have  a 
vein  without  walls.  Within  my  experience  you 
would  find  talc  there.  All  those  things  combined 
will  enable  you  to  tell  whether  you  have  a  vein  in 
any  particular  instance.  There  might  have  been 
some  talc  in  shaft  21,  but  I  did  not  notice  it  partic- 
ularly. There  would  be  talc  in  between  those  little 
seams.  I  remember  of  having  seen  some  there.  I 
would  call  the  material  in  the  bottom  of  that  shaft 
porphyry,  the  whole  thing.  I  did  not  say  there  was 
aplite  there,  and  if  I  did  it  was  a  mistake.  Por- 
phyry is  an  intrusive  rock.  You  can  find  more  val- 
ues in  porphyry  than  in  aplite;  it  differs  in  appear- 
ance from  aplite.  I  also  call  it  quartz  next  to  the 
quartz  in  the  cross-cut  south  from  tunnel  30;  I  would 
call  it  quartz;  some  people  might  call  it  quartz  por- 
phyry, but  I  call  it  quartz.  I  cannot  think  of  any 
other  place  than  shaft  21  where  I  found  porphyry. 
The  only  indication  that  the  vein  which  appeared 
in  tunnel  31  was  shown  in  that  shaft  is  the  strike  of 
the  vein  in  tunnel  31,  and  the  Rabbit  Discovery  and 
the  Vesuvius  Discovery  and  shaft  No.  9;  that  was 
in  the  direction  of  shaft  21.  I  call  it  a  vein  in  shaft 
21  for  the  simple  reason  that  it  carries  copper.  I 
told  you  on  direct  examination  it  was  a  vein  or  a 
dyke,  and  that  a  vein  and  a  dyke  are  the  same  thing 
when  it  comes  to  mining.  I  did  not  notice  any  por- 
phyry in  any  one  of  those  places  I  have  mentioned. 
You  could  find  a  vein  in  one  place  carrying  chryso- 
colla  and  cuprite  and  vein  quartz,  and  in  another 
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place  the  same  vein  filling  being  porphyry  as  in  shaft 
21.  The  gromid  between  shaft  21  and  the  Rabbit 
Discovery  are  a  good  many  feet  apart,  and  a  good 
many  changes  could  take  place  in  that  distance.  I 
could  not  tell  you  whether  the  porphyry  has  dis- 
placed the  vein  in  shaft  21;  I  say  it  is  a  vein  there;  I 
say  it  is  a  vein  in  the  bottom  of  shaft  21. 

[Testimony    of    Pat    Mullins,    for    Plaintiff 
(Recalled) .} 

[409]  PAT  MULLINS,  heretofore  called  and 
sworn  as  a  witness  on  behalf  of  the  complainants,  be- 
ing recalled,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— ^Since  I  was  on  the  stand  the 
other  day,  I  visited  the  property  in  controversy  in 
this  case ;  I  went  down  there  last  Saturday.  I  went 
into  Tunnel  No.  36.  It  is  marked  on  a  stick  36.  I 
did  not  find  anything  in  the  tunnel  in  the  way  of  a 
vein.  I  examined  all  of  the  cross-cuts  and  branches 
of  the  tunnel.  I  also  went  into  the  Mullins  or  Mason 
tunnel,  whatever  they  call  it.  I  went  into  the  winze 
at  the  bottom  of  the  level  of  the  Mullin  tunnel,  and 
in  through  the  bottom  of  the  Hornet  shaft.  The 
winze  is  in  the  bottom  of  the  level,  within  about  fifty 
or  sixty  feet  of  the  shaft  that  was  sunk  on  the  vein, 
west  of  the  vein.  I  went  down  into  the  winze  ten  or 
twelve  feet.  I  found  the  vein  there;  the  vein  that 
was  worked  on  in  the  level  above  and  also  in  the 
shaft  that  I  sunk;  the  vein  is  drifted  on  some  little 
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distance.  From  that  drift  I  went  into  the  Hornet 
shaft,  through  a  cross-cut.  After  having  reached 
the  Hornet  shaft,  I  went  into  the  cross-cut  to  the 
southwest.  I  should  judge  that  cross-cut  is  twenty 
feet  long.  I  then  came  up  the  Hornet  shaft  about 
ten  feet,  and  came  back  to  the  tunnel.  I  discovered 
no  other  vein  there  outside  of  the  vein  in  the  Mullins 
tunnel.  I  did  not  visit  any  other  openings  than 
those  I  have  described.  I  walked  over  the  ground 
to  the  north,  but  did  not  go  down  the  shaft;  there  was 
no  convenience  there  that  I  eared  to  go  down  on. 
The  vein  and  vein  material  in  the  Mullins  tunnel 
would  vary  anywhere  from  three  to  probably  six  feet. 

Cross-examination. 
(By  Mr.  NOLAN.) 

The  WITNESS. — I  was  over  there  making  this 
examination  from  an  hour  and  a  half  to  two  hours. 
The  upper  portion  of  the  Hornet  shaft  I  know  was 
in  Existence  there  in  1895.  I  think  there  is  another 
one  to  the  south  and  west  that  was  there  in  1895.  I 
would  say  there  are  three  and  maybe  more  shafts  on 
the  ground  there  now  that  I  noticed  there  in  1895. 
I  know  there  has  been  more  work  done  there  [410] 
since.  No.  1  shaft,  that  is  on  the  northerly  lead,  has 
been  sunk  since  1895,  a  portion  of  it, — ^a  portion  of 
it  was  there  at  that  time.  I  don't  know  how  large 
that  shaft  is  now;  in  1895  it  was  probably  twenty 
feet.  It  is  more  than  ten  or  twelve  feet  now;  it  is 
timbered  with  square,  eight  by  eight  timbers,  the  one 
I  have  reference  to.  I  was  at  the  No.  1  shaft  on 
Saturday;  I  did  not  see  any  number  on  it;  I  saw  a 
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nmnber   at   No.  36  tunnel,  but  no  number  on  any 
shaft.     I  only  examined  the  timber   shaft   and   the 
Hornet  shaft.     I  noticed  probably  a  dozen  shafts  on 
the  ground  Saturday.     Maybe  half  a  dozen  of  those 
were  in  existence  in  1895;  the  timbered  shaft  was  one 
of  those ;  and  the  Hornet  shaft  was  another  that  was 
in  existence  in  1895.     I  did  not  go  down  the  timbered 
shaft  Saturday.     This  shaft  was  probably  twelve  or 
fifteen  feet  deep  in  1895;  it  is  probably  forty  feet, 
maybe  more  now.     I  was  probably  down  it  in  1896, 
and  knew  the  depth  at  that  time.     The  Hornet  shaft 
has  either  been  sunk  since  1895  or  cleaned  out.  I  went 
into  the  shaft  at  different  times,  and  I  went  down  ten 
feet  deeper  this  time.     It  might  have  been  cleaned 
out  or  may  have  been  sunk  deeper.     I  say  there  was 
nothing  at  all  in  tunnel  No.  36 ;  there  is  granite  there 
and  streaks  of  aplite,  running  in  all  directions,  but 
no  vein.     The  aplite  is  altered  and  broken  up.    The 
aplite  is  discolored;  it  is  not  the  same  color  as  the 
granite.     I  don't  know  what  caused  the   discolora- 
tion; I  don't  pretend  to  be  a  mineralogist.     I  don't 
know  whether  it  is  mineralized  or  not.     The  thick- 
ness of  the  body  of  aplite  I  saw  there  would  be  from 
two  to  probably  six  inches,  maybe  a  foot  in  places. 
I  noticed  these  streaks  in  different  places  in  the  tun- 
nel; all  the  way  in.     I  examined  the  material  in  the 
cross-cut  of  the  Mullins  tunnel  to  the  Hornet  shaft ; 
I  found  broken  up  granite  material,  not  in  place  in 
a  vein.     There  were  spots  through  the  granite  that 
you  will  find  mineral  in.  through  the  broken-up  mate- 
rial.    The  granite   is   changed   by   not   being   deep 
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enough,  where  the  granite  was  placed  too  close  to  the 
surface  it  is  broken  up, — broken  up  porphyry  gran- 
ite. I  made  an  examination  of  the  Hornet  shaft.  I 
did  not  find  any  broken  up  granite  like  vein  filling 
there.  If  there  was  ore  there,  I  would  call  it  vein 
matter,  even  if  it  was  outside  the  walls  of  the  fissure. 
I  saw  one  little  bunch  of  that  [411]  vein  material 
there.  I  would  call  it  a  stringer  where  you  find  it  in 
the  country  rock,  or  a  bunch.  You  will  find  it  any- 
where in  the  country  rock  out  there.  That  piece  you 
have  in  your  hand  there,  you  might  get  a  piece  of 
that  out  there,  or  more,  but  you  could  not  call  it  a 
vein.  You  will  find  it  anjrwheres.  You  will  find 
that  in  spots  most  any  place,  but  you  don't  find  it  in 
a  vein  in  spots.  You  will  find  one  spot  in  the  Hornet 
shaft.  You  will  find  it  for  a  mile  across  there,  run- 
ning north  and  south,  crossing  that  whole  country. 
I  made  two  trips  out  there  and  that  is  all  you  can 
get  out  of  me.  You  can  go  out  and  get  the  samples 
yourself  if  you  want  them.  There  is  a  little  bunch 
of  it  in  the  Hornet  shaft,  to  the  south  of  the  south- 
east comer.  You  will  also  find  a  little  stringer  in  the 
tunnel  in  the  cross-cut  near  the  Hornet  shaft,  about 
seven  or  eight  feet  from  the  Hornet  shaft  to  the  north 
of  the  cross-cut.  I  found  it  only  in  the  one  place. 
I  found  material  like  Defendants'  Exhibit  27,  but 
not  in  the  cross-cut.  I  would  call  that  ore  princi- 
pally, if  I  found  that  in  any  appreciable  body  I 
would  be  willing  to  locate  it  as  a  mining  claim.  I 
saw  material  the  same  as  Defendants'  Exhibit  29;  I 
saw  it  in  the  Mullins  or  Mason  tunnel ;  I  saw  it  along 
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in  the  bottom  of  the  tunnel,  on  this  lead,  the  vein  that 
I  worked.  At  the  time  I  had  the  conversation  about 
which  I  testified  with  Mr.  Forestell,  a  gentlemen  by 
the  name  of  Barki  Benard  was  present. 

(Subscribed  by  the  witness  and  sworn  to  before  the 
examiner  January  15th,  1912.) 

[Testimony  of  James  F.  O'Brien,  tot  Defendants.] 
JAME'S  F.  O'BRIEN,  called  and  sworn  as  a  wit- 
ness on  behalf  of  the  defendants,  testified  as  follows : 

Direct  Examination, 
(By  Mr.  FITZGERALD.) 

The  WITNESiS.— My  official  position  is  chief  dep- 
uty clerk  of  the  District  Court  of  Silver  Bow 
County,  Montana.  I  was  served  with  a  subpoena  to 
bring  the  judgment-rolls  in  cases  Kos.  3620  and  3621, 
entitled  Charles  F.  Fassmore  and  others,  against  S. 
V.  Kemper.  I  haven't  them  with  me;  I  was  unable 
to  find  them  in  the  office,  however,  I  have  receipts  in 
the  fileSi  One  of  them  was  taken  out  by  Mr.  Mc- 
Bride  on  January  13,  1902 ;  that  was  3621  •  and  3620 
was  taken  out  by  Alex  Mackel  February  20,  1901. 
Both  of  the  attorneys  are  out  [412]  of  town  and 
I  was  unable  to  find  anybody  in  the  office  to  get  them, 
so  I  have  nothing  in  our  office  outside  of  the  receipts 
for  them.  I  understand  Mr.  MoBTide  is  in  Port- 
land; he  has  no  office  here.  I  tried  to  get  into  Mr. 
Mackel's  office  this  morning,  but  was  unable  to;  I 
understand  he  is  in  Dallas,  Texas. 

Mr.  SHELTON. — We  will  not  make  any  objection 
on  the  ground  that  the  original  files  are  not  produced, 
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if  it  is  proven  that  the  copies  are  correct  copies. 

Subscribed  by  the  witness  and  sworn  to  before  the 
master  January  17th,  1912. 

[Testimony  of  Lloyd  G.  Gage,  for  Defendants 
(Recalled) .] 

LLOYD  G.  GAGE,  heretofore  called  and  sworn  as 
a  witness  on  behalf  of  the  defendants,  being  recalled, 
testified  as  follows : 

Cross-examination. 
(By  Mr.  SHELTON.) 

The  WITNESiS.— I  stated  Saturday  that  there 
was  a  vein  in  the  bottom  of  shaft  21.  Upon  my  di- 
rect examination  I  said  it  was  either  a  dyke  or  a 
vein.  The  only  difference  between  a  dyke  and  a  vein 
is  a  difference  in  theory.  A  dyke  is  supposed  to  be 
an  intrusive  rock  that  comes  into  a  fissure  in  the 
earth, — ^the  earth's  crust, — and  a  vein  is  formed  in 
some  other  manner.  The  dykes  are  generally 
formed  of  igneous  rocks;  that  would  include  aplite 
and  porphyry.  If  the  aplite  dyke  is  not  mineralized, 
I  do  not  believe  it  would  be  a  vein.  If  we  suppose  it 
contains  a  little  mineral  at  the  surface,  or  near  the 
surface,  but  not  at  any  depth, — say  that  it  contained 
iron,  it  would  be  an  iron  vein.  If  there  is  present 
any  valuable  mineral,  in  any  appreciable  quantity, 
however  small,  it  may  be  located  as  a  vein  in  my 
judgment;  it  would  be  subject  to  location  if  it  is  in 
rock  in  place  containing  valuable  minerals. 

Q.  Do  you  think  that  there  would  have  to  be  suffi- 
cient mineral,  or  sufficient  showing  of  mineral,  such 
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as  to  warrant  the  miner  in  expecting  to  find  ore  that 

might  be  taken  out  ? 

A.  He  might  want  it  for  the  iron  alone. 

Q.  Bnt  suppose  that  the  only  iron  is  a  mere  super- 
ficial deposit,  a  mere  stain  from  the  surface,  and  it 
is  in  an  aplite  dyke,  would  he  have  any  reasonable 
expectation  of  being  able  to  find  iron  at  depth  there  ? 

A.  He  would. 

Q.  Would  you  recommend  sinking  on  an  aplite 
dyke  of  that  kind  with  the  expectation  of  finding  iron 
ore  ?        A.  I  would  not. 

Q.  Do  you  think  any  miner  in  good  faith  would 
expect  to  find  such  ore  ■?        A.  I  think  he  would. 

Q.  A  reasonable  miner?        A.  Yes,  sir. 

Q.  Well,  would  you  explain  to  us  why  you  think 
you  might  find  iron  ore  in  an  aplite  dyke  of  that 
character? 

A.  No,  I  have  no  theory  on  the  genesis  of  the  ori- 
gin of  ore. 

Q.  Well,  of  course,  he  would  not  be  able  to  make  a 
valid  location,  except  he  was  acting  in  good  faith  in 
making  his  location?        A.  That  is  a  statement. 

Q.  Well,  do  you  agree  with  it  or  not? 

A.  He  must  act  in  good  faith  in  making  his  loca- 
tion. 

Q.  And  a  man  would  not  be  acting  in  good  faith  in 
making  a  location,  unless  the  situation  was  such  as  to 
warrant  him  in  expecting  to  find  ore  or  mineral  in 
paying  quantities?        A.  That  is  correct. 

Referring  to  Tunnel  36,  I  was  in  there  yesterday, 
and  I  found  seams  in  at  least  six  places  that  had  an 
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east  and  west  strike,  and  they  dip  to  the  south.  The 
tunnel  evidently,  after  the  first  cross-cut  to  the  north, 
was  run  on  its  easterly  course  along  one  or  two  of 
these  seams.  There  is  a  break  just  before  you  get  to 
the  second  cross-cut,  by  a  couple  of  north  and  south 
slips,  and  then  right  near  the  face  it  is  not  as  appa- 
rent as  it  is  during  the  rest  of  the  distance.  [413] 
Those  seams  are  little  seams  in  the  granite,  filled 
with  quartz  and  aplite.  They  might  indicate  the 
presence  of  a  vein  at  some  other  place,  and  you  might 
call  the  little  seams  veins.  I  call  them  seams.  I  do 
not  call  them  veins.  There  is  a  little  aplite  there  in 
36.  I  could  not  say  that  it  is  in  the  form  of  a  dyke. 
It  only  contained  iron  that  I  could  see.  The  pres- 
ence of  the  iron  in  the  aplite  does  not  make  it  a  vein ; 
if  there  was  copper  instead  of  iron  in  it,  I  would  call 
it  a  vein.  Tin,  I  guess,  and  lead  or  zinc,  besides  gold, 
silver  or  copper,  would  make  it  a  vein,  and  maybe 
you  would  have  to  find  the  presence  of  oHe  of  the 
valuable  metals  to  even  make  the  lead  and  zinc  a 
vein.  By  the  valuable  metals  I  mean,  gold,  silver, 
copper  and  tin;  I  don't  remember  whether  there  is 
more  or  not. 

A  dyke  and  a  vein  are  the  same  thing, — geologi- 
cally they  are  different,  but  in  the  light  of  the  law 
they  are  the  same.  There  were  no  definite  bounda- 
ries disclosed  in  shaft  No.  2-1 ;  the  vein  did  not  have 
definite  boundaries  outside  of  the  shaft  that  I  know 
of.  A  vein  has  definite  boundaries;  there  is  one 
boundary  disclosed  with  the  present  development  in 
the  shaft.    I  will  say  it  is  a  vein;  I  know  there  are 
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boundaries  to  it,  but  where  I  don't  know.  I  do  not 
know  anything  about  its  strike  or  dip.  I  do  not 
know  where  the  mineral  ceases  to  exist  outside  the 
boundaries  of  the  shaft  in  the  vein.  I  think  that 
dyke  is  porphyry.  There  are  boundaries  to  a  dyke. 
There  are  seams  in  it  that  indicate  its  strike,  and 
they  might  not.  There  is  nothing  to  indicate  the 
course  of  that  dyke  outside  of  the  seams. 

I  was  in  shaft  No.  1  and  No.  2.  I  went  down  to 
the  bottom.  I  found  vein  material  in  them.  There 
might  have  been  walls  of  the  vein  in  shaft  No. 
1 ;  I  could  not  say  whether  there  was  a  wall  or  not.  I 
did  not  find  anything  in  any  way  resembling  what  I 
saw  in  shaft  21,  except  the  line  between  the  wash  and 
the  bedrock  of  one,  and  between  the  wash  and  bed- 
rock of  the  other.  There  was  bedrock  disclosed  in 
both  of  them.  I  noticed  no  porphyry  in  shafts  No. 
1  or  2.  I  said  I  found  vein  material  there.  I  mean 
by  that  material  that  I  sometimes  find  in  a  vein,  and 
that  I  sometimes  find  outside  of  a  vein.  There  is  a 
vein  there.  The  presence  of  the  vein  material 
[414]  shows  it  conclusively.  You  can  tell  the  dif- 
ference between  the  vein  material  found  inside  of  a 
vein  from  the  vein  material  found  outside  of  a  vein. 
You  would  not  have  to  have  the  walls  of  a  vein  to  tell 
that.  I  can  tell  the  presence  of  a  vein  by  the  exist- 
ence of  vein  material,  although  there  is  not  a  wall 
showing. 

I  said  I  found  some  talc  in  shaft  21,  but  it  is  not 
very  noticeable.  You  find  talc  in  faults  and  on  the 
edges  and  through  veins.     Talc  is  clay.    You  find  it 
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in  many  different  places.    You  do  not  find  it  outside 
of  veins  or  outside  of  faults.     It  would  then  be  called 
clay.    You  might  be  referring  to  a  deposit  of  clay 
then.     Talc  is,  to  all  appearances,  the  same  as  clay, 
but  clay  is  of  a  different  nature   from  talc.    You 
speak  of  talc  in  connection  with  faults  and  veins. 
Wherever  there  is  a  fault,  there  has  been  a  movement 
of  the  two  walls  on  each  other,  and  the  movement  has 
ground  up  the  rock  which  composed  the  walls  of  the 
fault,  and  that  would  produce   talc;   and   also   the 
fissure  can  be  filled  with   vein   material   and   then 
ground  up  and  a  movement  take  place.     There  are 
many  of  those  little  faults  running  through  the  coun- 
try there,  and  in  all  of  them  there  is  more  or  less  talc. 
It  could  be  possible  that  what  I  observed  and  called 
seams  in  shaft  21  were  little  faults.    A  fault  could 
run  in  any  direction  across  the   country,  but  they 
have  general  directions  around  Butte.    A  vein  has 
to  have  a  wall  or  a  boundary  to  be  subject  to  location. 
They  do  not  have  to  be  disclosed  in  the  discovery,  but 
they  must  exist,  or  the  law  presupposes  the  existence 
of  a  boundary  when  you  discover  valuable  minerals. 
I  think  the  mere  discovery  of  valuable  mineral  is 
sufficient. 

Referring  to  tunnel  30  and  the  openings  connected 
with  it,  I  said  I  went  into  a  cross-cut  running  south 
from  that  tunnel,  and  found  quartz  in  place  there 
carrying  iron.  I  would  call  it  a  vein.  It  did  not 
carry  any  other  mineral  besides  iron  that  I  know  of. 
I  said  a  little  while  ago  that  the  presence  of  some  one 
of  the  valuable  minerals  was  necessary  to  constitute 
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a  vein,  but  the  vein  does  not  have  to  carry  valuable 
mineral  throughout  its  entire  length  and  dip.  It  can 
have  absolutely  no  iron,  or  no  mineral  whatever  in  it 
and  still  be  a  vein.  It  is  just  necessary  to  have  a 
trace  of  valuable  mineral  to  make  a  valid  discovery. 
This  one  did  not  contain  any  [415]  other  mineral 
or  metal  at  that  place  that  I  know  of.  It  contained 
such  minerals  in  shaft  21,  shaft  No.  9,  the  Eabbit 
Discovery,  and  down  in  the  Vesuvius  shaft,  assum- 
ing that  it  is  all  one  vein,  yes,  sir.  I  know  it  is  a 
vein.     There  is  quartz  shown  in  the  south  end. 

'Qi.  Well,  I  ask  you  to  assume  for  a  minute  that 
there  is  no  connection  between  what  is  shown  in  that 
cross-cut  and  anything  shown  in  the  other  openings 
you  have  named,  and  then  I  ask  you  to  state  whether 
or  not  that  is  a  vein,  with  the  assumption  that  there 
is  no  connection  between  them  and  anything  shown 
in  the  other  opening,  is  it  still  a  vein? 

A.  Yes,  sir. 

The  WITNESS.— The  presence  of  valuable  min- 
eral is  necessary  to  make  a  location  on  a  vein.  A 
vein  may  be  barren  or  it  may  have  values.  The  pres- 
ence of  valuable  mineral  is  not  necessary  to  make  a 
vein ;  you  can  have  a  vein  without  any  mineral  at  all, 
even  without  iron.  An  aplite  dyke  is  not  a  vein  ac- 
cording to  my  idea.  A  vein  is  simply  a  fissure  in  the 
earth's  crust  filled  with  vein  material;  vein  material 
does  not  necessarily  include  any  mineral. 

Q.  Now,  going  over  to  the  Hornet  Discovery,  what 
fissure  is  there  there  filled  with  vein  material  ? 

A.  If  you  want  me  to,  I  think  I  ought  to  bring  in 
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all  of  the  definitions  of  veins  I  know  of  to  reply  to 
your  different  questions.  The  definition  of  a  vein  is 
a  very  loose  definition  and  the  one  I  just  gave  you 
would  not  apply  to  the  Hornet  Discovery  shaft  as  far 
as  I  know. 

Q.  In  other  words,  in  the  definition  you  just  gave, 
if  it  were  taken  as  a  correct  definition,  then  there  is 
no  vein  at  the  Hornet  Discovery,  is  there  % 

A.  It  might  and  it  might  not  be  a  vein. 

The  WITNES'S.— I  found  a  vein  in  tunnel  31,  and 
at  one  point  in  the  vein  I  found  a  northwest  strike 
and  at  another  point  in  the  vein  I  found  a  northeast 
strike.  I  could  not  determine  the  true  strike  of  the 
vein  from  the  one  tunnel.  I  could  determine  the 
strike  in  its  extent  as  shown.  The  strike  is  north- 
east and  northwest,  both,  at  different  points.  I  can- 
not tell  its  course  beyond  the  tunnel,  or  beyond  the 
points  where  it  is  actually  disclosed.  [416]  Yes, 
sir,  there  is  something  outside  of  tunnel  31  that  will 
enable  me  to  tell  its  strike.  You  do  not  encounter 
the  same  kind  of  material  in  shaft  21.  You  cannot 
tell  the  strike  of  anything  shown  in  shaft  21;  there 
is  nothing  in  shaft  21  that  will  aid  you  in  determin- 
ing the  strike  of  the  vein  shown  in  tunnel  31.  Yes, 
there  is  something  that  will  enable  you  to  connect  the 
vein  in  shaft  21  with  the  vein  in  tunnel  31 ;  the  work- 
ings to  the  easterly  of  tunnel  31  will  enable  you  to 
determine  it.  Yes,  shaft  21  is  west  of  tunnel  31. 
The  vein  is  at  least  twenty  feet  from  the  center  of  the 
main  tunnel,  as  shown  on  Defendants'  Exhibit  1; 
that  is  a  wall  of  a  vein;  it   indicates  the   southern 
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boundary  of  a  vein.  There  is  mineralization  beyond 
the  wall  to  the  north.  There  is  no  mineralization 
beyond  that  wall  to  the  south  that  I  could  see. 
There  is  no  stain  in  the  granite.  There  is  no  copper 
stain  in  the  cross-cut  to  the  south  of  the  point  twenty 
feet  in  that  I  spoke  of ;  there  is  no  copper  stain  to  the 
south.  If  there  were  copper  stain  there  I  would 
change  my  statement  as  to  the  southern  boundary 
of  the  vein.  If  there  was  any  copper  stain  there 
whatever  I  would  take  it  as  being  a  part  of  the  vein. 
I  looked  through  there  fairly  carefully,  but  did  not 
see  any  copper  stains.  Going  eastward  in  tunnel  31 
from  this  cross-cut  you  again  encounter  the  vein  at 
a  point  about  thirty  feet,  at  a  bend  in  the  tunnel. 
That  is  the  wall  of  the  vein.  It  indicates  the  south- 
ern boundary  of  the  vein  to  me.  The  vein  dips  to 
the  north.  This  tunnel  31  and  its  cross-cuts  are 
correctly  represented  on  this  exhibit.  Defendants' 
Exhibit  1.  I  did  not  measure  the  cross-cut  south 
from  the  first  cross-cut  north  in  tunnel  31.  The  rest 
I  know  is  correct.  I  do  not  think  he  has  indicated 
the  full  length  of  the  cross-cut  south  at  the  face. 

Q.  Well,  if  you  took  those  two  points  as  indicating 
the  southern  boundary  of  that  vein  at  different  places 
on  its  strike,  and  took  the  southern  boundary  as  in- 
dicating the  strike  of  the  vein,  what  direction  would 
you  have  as  indicating  the  strike  of  that  vein  ? 

A.  Northeasterly  and  southwesterly ;  that  is  one  of 
the  places  I  took. 

The  WITNESS.— I  went  along  the  tunnel  in  an 
easterly  direction,     [417]     and  encountered  a  fault 
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running  across  the  tunnel  in  a  northerly  and  south- 
erly direction,  then  toward  the  face  of  the  tunnel  I 
found  another  fissure.  I  took  that  as  indicating  the 
north  wall,  or  a  seam  parallel  with  the  vein.  I  do 
not  remember  the  dip  of  that  fissure.  It  is  not  true 
that  the  only  mineralization  we  find  in  that  fissure  is 
near  the  face  of  the  tunnel.  I  think  there  is  copper 
in  all  that  rock  south  of  that.  At  the  fault  going  on 
Complainant's  Exhibit  17,  the  blue  line,  marked 
ninety  degrees,  north  twenty  degrees  west,  by  the 
fault,  we  refer  to  on  the  east  of  that  fault,  it  is  all 
in  vein  material,  it  contains  copper,  all  of  the  rock. 
There  is  a  very  light  stain  of  copper  in  places;  that 
is  a  characteristic  of  the  granite  generally  on  the 
east  side  of  the  fault,  and  not  a  characteristic  of  the 
granite  on  the  west  side  of  that  fault.  This  staining 
does  not  extend  over  all  of  the  granite.  It  shows  a 
very  well-defined  boundary  right  there ;  it  shows  vein 
right  there  on  one  side,  and  not  a  vein  on  the  other. 
It  shows  a  stain  on  one  side, — ^that  would  be  on  the 
northerly  side  of  this  fault  I  was  speaking  about ;  not 
on  the  southwesterly  side  of  the  fault,  and  on  the 
southerly  side  of  the  lead.  I  term  the  easterly  end 
of  that  tunnel  vein. 

Q.  Well,  what  is  that  crevasse  in  the  rock,  repre- 
sented on  the  map,  Complainant's  Exhibit  17,  by  a 
blue  line  running  in  a  southeasterly  and  northwest- 
erly direction? 

A.  It  may  be  the  hanging-wall  of  the  vein. 

The  WITNESS.— I  do  not  know  whether  it  is  the 
hanging-wall  of  the  vein  or  not.     I   got  my  south- 
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easterly  and  northwesterly  strike  right  there.  I 
took  that  as  being  the  strike  of  the  vein.  There  is 
nothing  except  that  fissure,  that  I  saw,  in  that  local- 
ity that  has  a  northwesterly  and  southeasterly  strike. 
That  vein  and  the  vein  shown  in  the  northerly  cross- 
cut both  dip  to  the  north ;  they  have  the  same  dip.  I 
took  no  note  of  the  dip  of  the  vein  near  the  face  of 
the  tunnel,  but  I  think  I  recollect  it  as  being  flatter 
than  it  is  in  the  cross-cut.  There  is  staining  in  the 
right  hand  corner  of  the  face  of  the  timnel,  but  I 
don 't  remember  about  the  left  hand  corner.  If  there 
is  any  staining  beyond  the  place  where  that  fault  is 
represented  here,  you  might  still  take  that  as  the 
[418]  hanging-wall  of  the  vein,  and  in  that  instance 
the  hanging-wall  would  not  represent  the  boundary 
of  the  vein.  Southeasterly,  this  Eabbit  Discovery 
shaft  shows  the  continuation  of  the  vein.  North- 
easterly there  is  nothing  to  show  the  continuation 
that  I  know  of.  You  could  speak  of  the  Eabbit  Dis- 
covery as  being  easterly  as  well.  There  is  no  vein 
directly  east  of  tunnel  31  that  I  know  of ;  that  is  di- 
rectly east  of  the  face  of  the  tunnel. 

Q.  And  what  is  there  to  indicate  to  you  that  the 
lead  that  you  testified  about  in  tunnel  31  runs  in  the 
direction  of  shaft  No.  21  ? 

A.  The  strike  of  the  vein,  as  shown  at  one  point 
in  tunnel  31,  is  directly  toward  the  shaft  No.  21 ;  that 
is  to  say,  the  strike  of  what  is  represented  on  Com- 
plainant's Exhibit  17  as  a  fault  running  in  that  di- 
rection. 

The  WITNESS'.— That  is  the  only  thing  in  tun- 
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nel  31  to  indicate  that  the  vein  I  have  testified  to  goes 
into  shaft  21.  The  vein  is  shown  in  the  south  cross- 
cut near  the  face  of  the  tunnel;  I  did  not  see  the 
wall  there.  The  vein  material  was  along  both  sides ; 
I  do  not  remember  that  I  examined  right  in  the  face. 
The  vein  showing  near  the  hump  in  the  tunnel  is 
what  I  call  the  f  ootwall  of  the  vein. 

Q.  And  if  that  is  the  foot-wall  and  the  hanging- 
wall  is  some  place  near  the  face  of  the  tunnel,  then 
you  must  have  the  width  of  the  vein  exposed  between 
those  two  points  f 

A,  No,  sir,  there  is  a  fault  between,  and  that  may 
have  dislocated  the  vein. 

The  WITNESS.— If  there  was  a  dislocation  of 
the  vein  at  that  point,  you  could  still  take  into  con- 
sideration the  portion  of  the  vein  which  lay  east  of 
that  dislocation  of  the  vein  and  determine  the  strike 
of  the  portion  of  it  which  lay  west  of  it.  The  dis- 
location might  not  make  the  strike  vary  at  all,  and  it 
might  make  the  strike  bend.  The  portion  of  the 
vein  west  of  the  fault  would  not  necessarily  more 
correctly  indicate  the  strike  of  the  vein.  It  might 
give  it  exact,  and  it  might  vary  some,  just  as  is  shown 
in  those  two  places  in  the  tunnel.  If  any  part  of  the 
vein  occurs  in  the  Rabbit  discovery,  it  has,  I  should 
judge,  been  placed  there  on  account  of  the  disloca- 
tion of  the  vein,  due  to  the  fault  represented  on  the 
map.  Complainant's  Exhibit  17. 

[419']  Q.  And  if  that  is  true,  why  then  could  you 
not  draw  a  straight  line  through  the  Rabbit  Discov- 
ery and  the  north  cross-cut  from  tunnel  31,  and  take 
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it  as  indicating  the  strike  of  the  vein  because  it  would 

not  be  all  on  the  vein,  would  it  ? 

A.  It  might  be  on  the  vein,  but  it  would  not  indi- 
cate the  strike. 

The  WITNESiS. — You  would  not  have  to  draw 
such  a  line  in  order  to  get  the  strike  of  the  vein  to- 
ward shaft  No.  21.     A  straight  line  from  the  Eabbit 
Discovery  through  the  cross-cut  north,  would  be  in 
the  general  direction  of  shaft  21 ;  such  a  line  would 
be  right  along  on  the  course  of  the  vein.     If  you  took 
the  course  of  the  vein  as  indicated  on  Complainant's 
Exhibit  17  it  would  be  across  it ;  that  approximately 
represents  the  strike  of  the  vein  as'  far  as  it  is  shown 
in  the  north  cross-cut.    When  the  map  was  drawn  it 
correctly  indicated  its  strike  of  approximately  north 
eighty   degrees   east.     Further   developments   show 
that  it  would  be  nearer  east  and  west.     Still   more 
developments  might  show  it  northwest  and  south- 
east and  probably  will.     That  is  one  way  of  looking 
at  it,  but  another  way  is  that  the  vein  is  widening  at 
that  point,  and  the  south  or  f  ootwall  of  the  vein  has 
to  take  a  southwesterly  strike  to  gain  this  extra  width 
at  that  point.     I  am  assuming  that  the  vein  is  tak- 
ing an   extra   width   for  the   sake   of   illustration. 
There  is  also  that  change  of  strike  in  the  cross-cut, 
which  is  a  good  indication  of  it.     The  strike  is  more 
easterly  and  westerly,  the  farther  you  get  in  the 
cross-cut,  the  farther  you  go  north.     That  would 
indicate  a  widening  of  the  vein.    It  might  also  indi- 
cate that  there  is  a  slight  variation  in  the  different 
stringers  in  their  course.    My  explanation  would  be 
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that  it  indicates  a  widening  of  the  vein.  I  also  pay 
attention  to  the  composition  of  the  vein  as  it  is  in- 
dicated farther  east  in  the  tunnel.  Not  right  at  the 
hump  of  the  tunnel,  because  the  vein  has  a  north- 
easterly strike  at  that  point. 

I  found  certain  stringers  in  the  cross-cuts  north 
and  south  of  the  Vesuvius  discovery;  all  a  part  of 
the  northerly  vein.  I  assume  that  they  are  from 
what  I  saw  on  the  ground  there.  Those  seams  are 
about  an  inch  wide;  three  or  four  inches  some  of 
them;  maybe  the  one  that  is  indicated  at  the  drift 
east  on  the  cross-cut  south  would  [420]  be  a  foot 
wide.  The  filling  in  the  seam  is  chrysocoUa ;  they  are 
in  granite.  I  have  not  seen  cracks  in  the  granite 
filled  with  that  material  that  Tyere  'not  veins.  I 
understand  from  Mr.  Winchell  that  there  are  joint 
planes  in  the  granite ;  I  have  seen  such  cracks  in  the 
granite,  and  when  Mr.  Winchell  used  the  expression 
** master  joint,"  I  understood  what  he  was  talking 
about;  I  had  not  encountered  the  phrase  before,  but 
I  have  the  conditions.  Comparatively  speaking, 
those  joint  planes  of  the  granite  are  short;  I  do  not 
think  they  have  any  great  depth.  The  circulation  of 
the  surface  waters  is  liable  to  deposit  more  or  less 
minerals  in  those  cracks  and  joint  planes,  and 
it  is  likewise  liable  not  to.  Such  a  deposit  could 
not  be  mistaken  for  a  small  vein;  I  think  I* could 
always  distinguish  them.  Such  a  deposit  of  mineral 
in.  a  joint  plane  would  be  a  vein.  There  is  a  distinc- 
tion between  those  master  joints  and  a  vein — one  that 
any  man  can  see.     In  my  judgment  they  are  veins. 
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In  mining  I  wbuld  not  sink  on  a  joint  plane,  if  I  knew 
it  were  a  joint  plane,  but  if  I  knew  it  was  a  vein  I 
would  sink  on  it,  or  a  fault.  If  the  indications  of 
mineral  were  sufficient  in  the  fault,  I  would  sink  on 
it.  There  is  not  legally  any  difference  between  a 
fault  and  a  vein.    - 

In  shaft  19  I  found  principally  talc  in  the  bottom. 
That  is  the  only  rack  in  place  you  could  see — talc 
with  a  little  quartz  in  it.  The  talc  was  part  of  a  wall 
or  part  of  the  vein.     The  rock  in  the  bottom  of  the 

,  shaft  was  granite.  .1  found  there  granite  and  talc 
and  quartz  and  iron  stains  and  copper.  The  copper 
stain  was  not  appreciable.  I  had  to  have  an  assay 
in  order  to  determine  it.  The  returns  showed  two- 
tenths  of  one  per  cent  copper.  There  are  no  cross- 
-cuts from  the  bottom  of  the  shaft.  I  do  not  think 
that  a  sample  taken  any  place  in  the  country  would 
show  as  much  as  two-tenths  of  one  per  cent  copper. 
I  saw  the  talc  and  the  granite,  and  the  line  between* 
the  talc  and  the  granite.  There  is  quartz  in  that ;  the 
quartz  was  loose  in  the  talc.  The  quartz  would  in- 
dicate a  vein.     There  would  not  be  more  or  less  quartz 

'  in  the  talc  almost  any  place ;  you  will  not  find  quartz 
and  talc  in  a  fault  in  which  there  is  no  mineraliza- 
tion ;  there  is  more  or  less  quartz  in  granite,  but  that 
was  vein  quartz  in  the  talc — good  looking  quartz. 
The  pieces  of  quartz  were  small.  There  was  about  a 
foot  of  the  talc  seam  exposed.  [421]  It  was  on  the, 
north,  east  and  west  sides  of  the  shaft.  I  did  not 
take  its  strike  exactly.  South  of  the  Hornet  shaft, 
there  was  a  seam  in  the  bottom  of  the  Hornet  shaft 
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which  might  have  been  the  wall  of  the  vein.  I  can- 
not tell  you  whether  it  is  or  not;  I  am  under  the 
impression  that  it  is.  If  the  wall  of  the  vein  is 
farther  south  from  that  point,  it  is  not,  and  if  it  is 
not  farther  south,  that  is  the  wall.  When  I  speak  of 
the  hanging-wall  of  the  vein,  I  mean  the  southern 
boundary  of  the  vein  there.  There  is  a  seam  showing 
in  the  south  part  of  the  Hornet  shaft,  right  at  the 
bottom;  there  is  an  opening  twelve  or  fifteen  feet 
westerly  from  that  seam.  The  seam  runs  easterly 
and  westerly.  There  is  the  line  of  the  seam  on  the 
south  side  of  the  seam.  There  is  a  fissure  shown  in 
tunnel  34  with  walls.  I  do  not  know  how  the  seam 
was  formed  which  I  call  the  hanging- wall ;  it  is  there. 

Q.  If  there  has  been  any  extension  of  the  vein  by 
the  spread  of  mineralization,  that  spread  of  mineral- 
ization could  not  result  in  a  seam  or  vein  marking 
the  southerly  boundary  ? 

A.  I  don't  know.  There  is  a  seam  there,  and  north 
of  it  is  a  deposit  of  copper  ore.  I  could  not  account 
for  it. 

The  WITNESS. — I  made  an  examination  of  the 
cross-cut  running  north  from  tunnel  37.  It  is  almost 
all  what  you  call  aplite,  and  for  a  distance  of  twenty 
feet  from  the  shaft,  running  in  the  mouth  of  the 
tunnel,  it  is  stained  with  this  copper,  and  in  some 
places  it  is  thicker  than  in  other  places,  and  condi- 
tions are  about  the  same  as  they  are  in  the  cross-cuts 
from  the  Mullins  tunnel  to  the  Hornet  shaft,  except 
that  the  rock  is  nearer  aplite  than  it  is  granite.  I 
did  not  take  any  samples  from  there ;  I  did  not  have 
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any  samples  assayed. 

Q.  And  bow  much  of  the  face  of  that  cross-cut  ap- 
pears to  be  stained,  speaking  particularly  of  the  part 
north  of  the  tunnel  37? 

A.  I  did  not  examine  the  face,  because  the  shaft  at 
the  end  of  it  goes  down  below  the  level  of  the  tunnel, 
but  as  far  into  it  as  I  could  examine,  it  was  stained — 
good  copper — and  for  a  distance  south  of  approxi- 
mately twenty  feet  I  could  find  the  deposit  of  copper ; 
that  is,  south  from  the  face  and  from  that  shaft. 

[422]  The  WITNESS.— I  found  ore  there ;  it  was 
all  ore.  I  use  the  term  ore  as  meaning  mineralized 
rock,  that  is  commercial  ore  that  would  pay  to  work. 

Q.  There  is  no  indication  of  any  boundary  there, 
was  there  ? 

A.  It  is  covered  up  with  wash.  There  is  a  bound- 
ary there  because  there  is  no  copper  stains  that  you 
can  see  when  you  get  to  that  hole  in  the  ground. 

The  WITNESS.— You  are  in  the  wash  there.  The 
wall  there  would  not  be  the  line  between  the  bedrock 
and  the  wash.  I  did  not  examine  it  very  carefully, 
but  the  reason  I  made  that  approximate  measure- 
ment was  because  I  failed  to  find  the  copper  stains 
to  the  south.  I  could  not  examine  the  north  space. 
I  did  not  see  any  entirely  unstained  aplite  there.  I 
looked  pretty  carefully  along  the  sides  there  and  I 
could  find  copper  stains.  I  found  nothing  there  un- 
stained. I  did  not  see  Mr.  Winchell's  sample.  This 
is  Complainant's  Exhibit  No.  21.  I  did  not  see  any 
rock  there  like  that.  Rock  like  that  could  have  been 
found  there,  but  I  did  not  see  any  and  I  looked  pretty 
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carefully,  too.  I  saw  no  rock  like  that  from  that 
cross-cut ;  I  call  it  quartz ;  it  may  be  aplite,  it  looks 
more  like  quartz  to  me.  Aplite  is  mostly  quartz 
anyhow.  You  make  a  distinction  between  quartz 
and  aplite,  and  aplite  and  granite.  You  can  take  one 
piece  of  rock  and  it  will  have  granite  and  aplite  and 
quartz  in  it.  The  geologists  are  able  to  distinguish 
between  aplite  and  quartz;  I  would  not  always  be 
able  to  do  so. 

I  do  not  know,  but  I  think  that  stained  rock  that  I 
found  there  is  a  rock  which  can  be  concentrated;  I 
never  have  tried  it.  ChryscoUa  is  a  silicate  of  cop- 
per, and  if  the  rock  containing  it  was  crushed,  I  think 
you  would  find  that  copper  pretty  evenly  distributed 
throughout  the  crushed  particles.  I  should  imagine, 
under  those  circumstances,  it  would  be  very  difficult 
to  concentrate  that  rock,  by  water  concentration. 
But  concentration  by  water  would  not  be  the  only 
method  by  which  it  could  be  worked.  They  were  ex- 
perimenting with  that  ore  from  over  in  that  vicinity 
at  the  time  that  ore  had  a  commercial  value — that 
three  per  cent  copper  ore — and  I  think  they  had  de- 
veloped a  method  by  which  they  could  mine  it  at  a 
profit  and  mill  it  at  a  profit.  There  is  besides  water 
concentration,  [423]  dry  concentration  and  elec- 
trical concentration.  I  do  not  know  there  is  any 
such  method  of  concentration  now  in  use.  They  have 
tried  them,  but  they  were  not  practical  here.  I  say 
the  ore  could  be  sorted  and  worked  at  a  profit. 

Q.  In  at  least  it  could  be  sorted  and  worked,  and 
whether  it  could  be  worked  at  a  profit,  would  depend 
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on  the  quantity  of  high  grade  rock,  wouldn't  it"? 

A.  Yes,  sir. 

The  WITNESS.— You  could  start  right  in  on  any 
of  those  faces  where  this  high  grade  ore  is  shown.  If 
I  was  going  to  mine  it,  I  would  put  a  hole  in  there ; 
I  would  start  mining,  and  determine  it  as  I  went 
along. 

I  said  tunnel  36, 1  said  there  were  indications  of  a 
vein.  I  think  the  ladder  in  shaft  19  is  on  the  west 
side,  in  the  southwest  corner. 

Q.  I  will  call  your  attention  again  to  this  sample 
66.  Calling  your  attention  again  to  the  larger  piece 
contained  in  sample,  Defendants'  Exhibit  66,  I  will 
ask  you  what  the  reddish  material  is  in  the  central 
part  of  the  freshly  broken  side  of  that  piece  f 

A.  I  think  it  is  a  stain — really  iron  stain.  I  can- 
not tell  by  looking  at  it  whether  it  is  an  iron  stain 
or  a  copper  oxide  stain.  I  think  it  is  just  an  iron 
stain  on  it. 

The  WITNESS.— Cuprite  is  the  red  oxide  of  cop- 
per. I  never  knew  of  tenorite  until  Mr.  Winchell 
spoke  of  the  black  oxide  of  copper,  and  this  red  ma- 
terial may  be  tenorite  instead  of  copper  glance. 
Tenorite  is  an  oxide  of  copper ;  it  is  not  the  red  oxide 
of  copper.  It  may  be  tenorite,  that  is  the  bluish 
colored,  the  dark  color  that  looks  like  copper  glance. 
If  that  sample  were  taken  from  the  cross-cut  north 
from  tunnel  31,  I  would  not  hardly  think  it  carried 
any  copper  glance.  That  may  be  copper  glance ;  that 
is,  the  only  two  ores  I  would  mistake  it  for  is  this 
tenorite,  which  I  did  not  know  anything  about  before 
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Mr.  Winchell  was  here ;  it  would  either  be  tenorite  or 
copper  glance.  Copper  glance  in  the  mines  which 
carry  sulphide  ore,  is  hardly  ever  encountered  near 
the  surface.  Knowing  the  place  where  that  came 
from,  I  would  be  inclined  [424]  to  think  it  was 
tenorite  instead  of  copper  glance.  I  have  known 
where  instances  of  sulphides  of  copper  come  up  to 
within  twenty-five  feet  of  the  surface,  though,  and 
maybe  closer.  They  were  not  protected  by  a  covering 
of  talc  any  more  than  any  other  vein.  Tenorite  and 
copper  glance  both  contain  the  same  amount  of  cop- 
per. 

(Subscribed  by  the  witness  and  sworn  to  before 
the  master,  January  16th,  1912.) 

[Testimony  of  Clinton  C.  Clark,  for  Defendants.] 

CLINTON  C.  CLARK,  a  witness  duly  called  and 
sworn  on  behalf  of  the  defendants,  testified  as  fol- 
lows : 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— I  am  one  of  the  defendants  in 
this  case.  At  the  present,  I  am  following  mechanical 
engineering,  and  I  have  followed  mining  engineering 
and  successfully  for  thirty  odd  years  while  in  Mon- 
tana, and  a  year  and  a  half  in  Utah  since  coming 
west.  I  have  lived  in  Butte  over  thirty  years. 
When  I  came  to  Butte,  I  was  about  24,  between  24 
and  25  years  of  age.  Before  coming  to  Butte,  I  fol- 
lowed the  business  of  mechanical  engineering  prin- 
cipally ;  did  some  prospecting  and  mining  before  com- 
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ing  to  Butte.     I  came  to  Butte  from  Park  City,  Utah. 
After  coming  to  Butte  I  followed  mining  principally. 
I  worked  at  the  Mountain  View,  or,  rather,  I  worked 
at  the  Moulton  in  1881.    Afterwards  at  the  Parrot, 
latter  part  of  '81  and  '82,  and  then  I  went  to  the 
Coeur  d'Alene's  excitement  in  the  spring  of  1884.     I 
did  some  mining  there;  placer  mining  and    quartz 
mining,  prospecting.     I  then  returned  to  Butte,  and 
became  employed  by  Mr.  Larrabee  at  the  Mountain 
View  mine ;  spent  nearly  four  years  there.     During 
the  time  I  was  employed  there,  I  did  nearly  every- 
thing; sort  of  utility  man.     I  mined  in  the    mine, 
framed  the  timbers,  sharpened    the   tools.     I   next 
leased  here  for  about  nine  years,  at  different  prop- 
erties  here  in   Butte.     I  leased  at  the  West  Gold- 
smith, Goldsmith  No.  2  rather,  and  on  the  Iduna,  and 
on  the  Belmont,  and  on  the  Soudan  out  west  of  town 
here.     In  the  work  of  leasing,  I  certainly  had  to  do 
with  the  practical  work  of  mining.     I  did  my  work 
the  same  as  any  other  man.     I  also  had  to  do  with  the 
supervision  of  the  work.     I  was  foreman  of  the  New 
State  Mining  Company's  properties  in  Deer  Lodge 
County,  about  twelve  miles  from  Deer  Lodge,  upon 
what     [425]     is  called    Cottonwood;    sunk  a  shaft 
there  and  shipped  considerable  ore.     I  leased  up  to 
1895  or  1896,  and  then  happened  to  be  unfortunate 
enough  to  get  into  politics.     Since  getting  out  of  pol- 
itics in  1900,  I  have  been  mining.     I  ran  the  Pacific 
mine  east  of  this  property  in   controversy,  sunk  a 
shaft  three  hundred  feet  deep   there.    I  mined  in 
Utah  before  I  came  to  Butte.    In  these  mining  oper- 
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ations  that  I  have  carried  on,  some  of  it  was  done 
in  the  copper  district  and  some  off  west  in  the  silver 
ores.  I  operated  the  Pacific  mine  in  1901  and  1902. 
That  was  the  only  quartz  property  operated  by  me 
in  the  immediateZ^/  vicinity  of  this  ground  in  contro- 
versy. But  since  I  ceased  operations  up  at  the 
Pacific,  we  had  a  lease  on  the  Sunnyside,  up  here, 
from  the  A.  C.  M.  Company.  That  was  from  the  be- 
ginning of  1903  until  the  beginning  of  1905.  The 
Sunnyside  property  with  reference  to  the  ground  in 
controversy  here  is  northeast ;  the  Sunnyside  is  north 
of  the  High  Ore,  probably  a  mile  away.  I  first  be- 
came interested  in  the  leads  on  this  quartz  property, 
on  this  ground  in  1901.  I  have  made  examinations 
of  this  ground  for  the  purpose  of  determining 
whether  there  are  leads  there  or  not.  I  have  done  so 
several  times  this  fall  and  winter.  I  have  made  re- 
peated examinations  of  the  ground  during  all  these 
years. 

In  the  case  of  a  vein,  walls  are  the  boundaries  of  a 
vein;  and  in  the  case  of  a  fissure,  the  walls  are  the 
boundaries  of  the  fissure.  As  the  fissure  exists,  with- 
out any  reference  to  its  mineralization  at  all,  it  would 
simply  be  a  crack  in  the  earth's  crust.  That  is  the 
only  definition  I  could  give  for  that.  It  certainly 
would  have  its  limits ;  the  limits  would  be  called  the 
walls.  In  the  case  of  the  Butte  mines,  and  in  the 
mines  I  have  an  acquaintance  with,  I  know  of  in- 
stances where  the  walls  of  a  fissure  are  mineralized  so 
as  to  become  ore.  That  is  a  common  thing  here,  as 
far  as  I  know.     I  know  of  one  particular  instance  in 
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the  Sunnyside,  or  rather  in  the  Modoc,  four  hundred 
feet  west  of  the  original  Modoc  shaft,  between  the 
No.  1  and  No.  2  shafts,  the  ore  there  was  mined  out 
there  for  a  distance  of  four  or  five  hundred  feet, 
perhaps  more,  to  this  point  where  the  fissure  departed 
from  the  vein.  They  kept  on  working  beyond  that. 
It  is  caved  there.  I  don't  know  how  far  on  the  main 
strike  of  the  vein.  I  didn't  pay  any  attention  to  this 
fissure,  but  [426]  afterwards  when  I  got  this  lease 
I  was  told  about  this  fissure  by  a  former  boss  there, 
and  I  cut  the  Modoc  vein  on  the  three  hundred  foot 
level  and  drifted  east  on  the  vein  from  the  cross-cut 
in  the  Sunnyside  three  hundred  foot  level ;  we  then 
put  up  a  raise  to  the  old  workings  in  the  Modoc  and 
cleaned  up  the  old  levels,  drifted  in  under  a  cave  and 
at  that  point  the  vein  is  interrupted  and  misplaced 
from  this  westerly  end  of  this  streak  of  ore,  and  im- 
mediately began  operations.  The  mineralization 
commenced  in  the  footwall,  ran  off  in  the  footwall. 
The  fissures  or  veins  of  the  mines  in  Butte  are  not 
of  uniform  width;  they  are  quite  irregular;  all  the 
ore  bodies  are  in  what  is  termed  chutes  or  chimneys. 
Some  of  them  might  be  ten  feet;  fifty  feet  or  two 
or  three  hundred  feet  long,  then  there  will  be  a  bar- 
ren place  in  the  vein  perhaps  for  a  number  of  feet, 
perhaps  a  hundred  feet.  Sometimes  they  hardly 
have  any  mineralization  whatever  in  the  veins.  Re- 
gardless of  the  veins  or  the  ore  bodies  in  the  veins, 
the  walls  of  the  fissure  are  not  always  a  unif  oral  dis- 
tance apart.  They  sometimes  come  together,  in  the 
language  of  the  miner,  the  vein  "pinches  up,"  the 
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walls  come  almost  together  so  that  there  is  nothing 
but  a  seam  left,  and  at  other  times  there  might  be  an 
interruption  of  a  vein  by  what  is  termed  a  granite 
horse  in  mining  parlance. 

Eef  erring  to  the  ground  in  controversy  here,  there 
are  two  leads  on  that  ground  to  my  knowledge. 

Q.  We  have  been  referring  to  them  thus  far  as  the 
northerly  and  southerly  lead,  and  we  will  continue 
to  do  so  during  your  examination.  When  was  it  that 
you  first  ascertained  that  there  were  two  leads  on  this 
ground  ? 

A.  When  I  first  went  out  there  to  see  it. 

The  WITNESS.— That  would  be  ten  years  ago,  or 
a  little  better ;  eleven  years  ago  this  spring.  This  liti- 
gation that  has  been  referred  to  as  the  litigation  in 
1001,  I  was  in  that;  if  my  recollection  serves  me 
right  they  were  enjoined  about  the  time  I  got  in.  I 
made  an  examination  of  this  groimd  in  1901.  At  that 
time  the  Hornet  tunnel  was  run  in  to  its  present  dis- 
tance. I  do  not  think  it  has  been  extended  any  since 
1901,  but  there  has  been  a  shaft  sunk  there  since  by 
Mr.  Mullins.  The  Hornet  Discovery  shaft,  then,  I 
believe,  had  [427]  some  material  in  the  bottom, 
but  down  to  where  the  present  cross-cut  cuts  the  Hor- 
net shaft,  the  first  cross-cut  from  the  tunnel  that  went 
in,  the  Hornet  shaft  was  down  two  feet  below  where 
the  present  cross-cut  is  now,  so  that  you  could  see 
the  ore  in  three  sides  of  the  shaft.  They  let  me 
down  in  a  windlass  and  I  examined  that. 

The  Gulf  Discovery  was  down  there  too  at  that 
time.     They  had  this  cross-cut  connected  with  the 
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bottom  of  the  Gulf  Discovery,  but  I  didn't  have  to  go 
down  in  a  windlass;  that  is,  going  to  the  bottom  of 
the  Hornet  tunnel  into  the  bottom  of  the  Gulf  Dis- 
covery. 

Q.  Now,  at  that  time,  were  there  any  other  shafts 
or  openings  on  this  southerly  lead,  the  Hornet  Dis- 
covery lead  being  referred  to  as  the  southerly  lead  ? 

A.  There  might  have  been  one  or  two  openings 
above  and  partially  caved  in.  They  had  evidently 
been  made  years  before  I  saw  them  at  that  time. 

Q.  And  state  whether  or  not  there  were  any  open- 
ings at  that  time  on  the  northerly  lead. 

A.  That  timbered  shaft  was  there,  and  the  Rabbit 
Discovery,  if  my  recollection  serves  me  right,  was 
there,  and  there  was  others,  several  holes  below  there 
that  were  partially  filled  up. 

The  WITNESS.— That  is,  those  places  referred  to 
as  shafts  Nos.  1  and  2.  There  was  debris  in  those, 
and  I  did  not  go  in  them  at  the  time. 

Q.  Do  you  know  whether  the  litigation  in  1901  had 
to  do  with  the  two  leads,  or  with  simply  the  Hornet 
Discovery  lead? 

By  Judge  BOURQUIN. — Objected  to  as  incompe- 
tent, in  that  the  pleadings  in  the  case  involving  the 
litigation  referred  to  would  be  the  best  evidence. 

A.  At  that  time  I  understood  that  the  litigation 
involved  both,  but  at  that  time  as  I  understood  it  was 
on  the  Hornet  lead,  or  what  is  called  the  Hornet  lead 
now. 

I  said  I  had  made  recent  examinations  there.  I 
have  also  taken  people  out  there  to  make  examina- 
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tions  of  those  openings.     Those  different  openings  on 
the  ground  are  numbered,  I  believe.    Mr.  Barker,  I 
believe,  our  engineer,  did  the  numbering. 

[428]  The  Pacific  mine  is  very  close  by  this 
ground  in  controversy ;  I  do  not  know  just  the  num- 
ber of  feet ;  not  more  than  three  hundred  feet  from 
the  end  of  the  Hornet  claim  there.  The  Pacific  is 
shown  on  the  map,  on  Defendants'  Exhibit  1.  The 
corner  is  right  there,  corner  No.  4.  Referring  to  De- 
fendants' Exhibit  No.  1,  the  claim  I  have  reference 
to  as  the  Pacific  is  marked  there  as  2320.  That 
Corner  No.  4  is  the  corner  on  the  Pacific  claim,  I 
think. 

Q.  And  if  that  is  the  corner  of  the  Pacific  and  this 
red  marginal  line  marks  the  boundaries  of  the  Butte 
and  Boston  placer,  how  close  to  the  ground  then 
would  the  Pacific  come  ? 

A.  Right  there,  the  same  corner,  within  a  few  feet 
of  the  Pacific  corner. 

The  WITNESS. — During  the  time  I  was  working 
on  the  Pacific  I  made  openings  below  the  bedrock; 
quite  a  number  there.  We  have  a  statement  from 
Mr.  Winchell  that  there  is  a  mineralization,  this 
green  staining  of  the  rock  there,  for  hundreds  of 
acres.  That  condition  did  not  exist  in  the  Pacific; 
there  are  no  such  conditions  there. 

Q.  What  do  you  say  as  to  whether  or  not  there  are 
hundreds  of  acres  over  there,  to  your  knowledge,  sur- 
rounding this  ground  in  controversy,  stained  like  the 
rock  that  you  encounter  in  the  cross-cut  from  the 
MuUins  tunnel  to  the  Hornet  Discovery  shaft? 
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A.  If  there  is  hundreds  of  acres  there,  I  never  saw 
it,  and  no  other  man. 

The  WITNESS.— In  the  Pacific  we  had  a  fissure 
vein  there ;  the  course  of  it  was  east  and  west.  In  the 
operations  there,  we  encountered  sulphide  ore,  down 
in  the  three  hundred.  At  the  three  hundred,  the 
vein  was  cut  off  there  by  a  fault,  and  the  character 
of  that  fault  is  sulphide  ores.  We  employed  Mr. 
Winchell  to  unravel  the  mystery  which  the  fault  oc- 
casioned; he  did  not  do  it;  we  gave  Mr.  Winchell 
quite  a  fee  to  come  there  and  figure  on  this  fault  plane, 
to  know  how  far  we  would  have  to  go  to  drift  out  of 
the  fault  to  pick  up  our  vein  again.  Mr.  Winchell 
failed  to  give  us  any  such  figures.  The  course  of  the 
vein  on  which  we  operated  in  the  Pacific  was  east 
and  west.  The  pitch  of  the  fault  was  northwest  and 
southeast,  [429]  and  came  in  the  shaft  at  two  hun- 
dred and  thirty  feet,  I  think  it  was.  I  do  not  know 
how  thick  the  fault  was  that  brought  about  the  dis- 
placement of  this  lead.  Mr.  Winchell  failed  to  give 
us  that.  If  he  had  got  the  thickness  of  the  fault,  we 
would  have  drifted  to  the  ore  body,  which  we  reason- 
ably expected  to  find  by  the  mineralization  of  this 
fault  plane.  We  encountered  the  lead  itself  in  the 
Pacific  on  its  strike  about  seventy-five  or  eighty  feet. 
In  its  westerly  course,  if  it  continued,  it  would  go 
through  this  ground  in  controversy.  This  horizontal 
line  shown  on  the  map  on  the  Pacific  here  running 
easterly  and  westerly  was  one  of  the  leads  we  encoun- 
tered there ;  we  had  two  leads.  (The  lead  is  marked 
''X"  on  Defendants'  Exhibit  1.)     The  second  lead 
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that  we  disclosed  in  the  Pacific  was  north  from  the 
shaft.  It  is  not  shown  on  this  map.  The  other  lead 
is  about  one  hundred  and  eighty  feet  north  of  the 
two  hundred  foot  station ;  its  strike  was  easterly  and 
westerly.  There  was  no  extensive  work  done  on  that. 
It  was  only  uncovered  a  few  feet  on  the  two  hundred. 
That  is  the  only  place  it  was  uncovered.  It  was  cut 
off  hy  a  fault  coming  into  the  shaft  at  about  two 
hundred  and  thirty  feet. 

The  character  of  the  surface  ground  of  the  Butte 
and  Boston  Placer  is  largely  broken  up  vein  material, 
quartz  float.  There  is  lots  of  it  all  over  the  ground. 
The  wash  is  not  of  uniform  depth  throughout  the 
entire  surface.  The  surface  of  the  upper  portion  of 
this  ground  where  the  discoveries  are  is  covered  witE 
float.  The  westerly  portion  of  the  ground,  as  to  sur- 
face mineralization,  I  suppose  is  that  slip  coming 
down  by  erosion  from  the  mountains  through  all  these 
leads.  The  broken  pieces  of  float  upon  the  ground 
there  are  angular.  I  never  saw  any  ground  gravel 
on  that  ground.  Some  of  the  pieces  were  copper 
stained,  showing  the  existence  of  leads  in  the  near 
vicinity.  Copper  stain  is  a  green  stain,  showing  car- 
bonate of  copper.  There  are  no  ravines  or  deep 
gullies  upon  the  surface  of  this  ground,  the  surface 
is  practically  smooth;  there  are  no  trees  on  it.  In 
1901  there  was  sagebrush  and  grass.  There  would  be 
no  trouble  in  seeing  the  debris  taken  from  the  shafts, 
which  form  mounds.  Since  I  became  interested  in 
the  ground  there  has  been  work  done  upon  the  ground. 
There  was  a  shaft  sunk  by  Mr.     [430]     Mullins,  as 
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he  testified.  Nearly  all  the  surface  tunnels  were  run 
by  us.  That  work  was  intended  for  representation 
work  and  development  work  as  well.  I  knew  that 
ground  in  the  immediate  neighborhood  since  1881, 
when  I  first  came  here. 

Q.  And  what,  if  anything,  do  you  know  about  any 
placer  mining  being  carried  on  in  the  neighborhood 
of  that  ground  ? 

By  Judge  BOURQUIN. — Objected  to  as  imma- 
terial. 

A.  None  whatever. 

The  WITNESS. — There  has  not  been  any  placer 
mining  within  a  mile  of  it ;  in  fact,  I  might  add  to 
that  also  I  never  knew  of  any  placer  mining  on  the 
south  or  east  side  of  Silver  Bow  Creek.  No  placer 
mining  work  was  ever  done  on  the  ground  in  con- 
troversy. I  never  saw  any  shafts  sunk  there  by  Mr. 
Kemper.  There  was  one  pointed  out  to  me  specially 
that  he  sunk. 

Q.  And  did  you  yourself  carry  on  any  tests  there 
for  the  purpose  of  determining  whether  there  was 
any  placer  gold  there?        A.  Yes,  sir. 

Q.  And  with  what  results  ? 

By  Judge  BOURQUIN. — Objected  to  as  imma- 
terial. 

A.  I  could  not  find  the  color.  We  carried  water 
out  there  from  town  and  had  half  a  dozen  experts 
pan  the  ground  thoroughly  in  several  places. 

Q.  Well,  now,  if  it  has  not  any  value  for  placer 
purposes  in  your  judgment,  in  what  does  its  value 
consist,  if  it  has  value  ?  ,    . 
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By  Judge  BOUEQUIN.— Like  objection. 

A.  Consists  in  its  value  for  the  quartz  mining  and 
no  other  value  that  I  know  of. 

Q.  What  do  you  know  of  any  quartz  mines  being 
operated  adjacent  to  this  ground? 

By  Judge  BOURQUIN.— Objected  to  as  imma- 
terial. 

A.  The  Pittsmont  to  the  west,  the  Bullwhacker  to 
the  south,  and  operated  for  quartz  successfully  while 
they  ran  it.  I  believe  they  paid  a  dividend  of  ten 
cents  per  share  while  they  ran  this  mine.  On  the 
north,  the  ground  is  all  located  up  as  far  as  what  is 
called  the  Butte  and  Boston  No.  7  for  quartz,  with 
the  exception  of  the  Mayhoe  placer. 

Q.  What  do  you  say  as  to  whether  or  not  in  your 
knowledge  any  placer  operations  were  carried  on  on 
that  ground? 

By  Judge  B OUR QiUIN.— Objected  to  as  imma- 
terial. 

A.  None  whatever  on  that  ground.  It  was  only 
located  for  placer  with  the  evident  intention  of  tak- 
ing the  ground  away  from  the  people. 

[431]  By  Judge  BOURQIJIN.— Move  to  strike 
out  the  answer  as  not  responsive  and  as  hearsay  pre- 
sumably. 

The  WITNESS.— It  shows  for  itself. 

I  made  shipments  of  pay  ore  from  the  Pacific ;  it 
went  fifteen  and  five-tenths  per  cent  copper.  I 
operated  the  Pacific  in  1901  and  part  of  1902.  There 
had  not  been  any  work  done  on  the  Pacific  before 
that  to  any  great  extent. 
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:Q.  There  is  something  said  here  in  this  ease  thus 
far  about  aplite,  and  aplite  being  an  enemy  to  ore, 
or  to  copper.  Have  you  in  your  experience  as  a 
miner  encountered  any  aplite  ? 

A.  Well,  we  usualh^  term  that  quartz  porphyry, 
but  Mr.  Winchell  gave  it  the  term  of  aplite  and  this 
ore  that  we  shipped  had,  as  Mr.  Winchell  terms  it, 
an  aplite  base,  and  he  claimed  it  was  not  soluble 
enough  to  contain  copper. 

By  Judge  BOURQUIN. — ^Move  to  strike  out  an- 
swer as  to  statements  of  Mr.  Winchell  as  hearsay. 

The  WITNESS.— (Sample  produced  and  marked 
for  identification  Defendants'  Exhibit  73.)  This 
sample,  Exhibit  73,  is  the  material  about  which  I  have 
been  talking.  That  came  from  the  Pacific.  I  call 
that  quartz  porphyry.  That  same  material  is  shown 
in  several  mines ;  it  is  shown  in  the  Wild  Bill  on  the 
Butte  Hill ;  there  was  just  such  an  outcrop  as  we  have 
there  on  the  Hornet;  also  on  the  Modoc  on  the  Hill. 
In  the  Modoc  you  find  it  as  a  vein  filling.  In  the 
vein  filling  it  is  all  mineralized.  It  has  been  shipped 
as  ore.  It  might  be  said  that  this  Winchell  aplite  has 
been  treated  and  handled  as  ore  in  almost  any  of  the 
mines.  It  is  not  confined  to  any  particular  vein  or 
base.  Granite  is  sometimes  a  vein  stone.  When  it 
appears,  it  appears  in  the  lead  as  changed  granite. 
It  is  highly  mineralized.  This  material.  Defendants ' 
Exhibit  73,  is  usually  called  by  miners  quartz 
porphyry.  I  am  not  a  geologist ;  I  have  not  studied 
to  any  extent  the  crystallization  of  rocks.  I  would 
only  be  able  to  tell  one  rock  from  another  by  its  ap- 
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pearance  and  my  experience  in  getting  values  out  of 

it. 

Q.  Now,  taking  up  with  you  the  northerly  lead  on 
the  ground  in  controversy,  and  inviting  your  atten- 
tion to  shaft  No.  21,  so  designated  on  this  map,  what 
kind  of  a  shaft  is  that? 

[432]  A.  That  is  a  vertical  shaft,  about  three  and 
a  half  by  five,  timbered  with  six  by  six  timbers,  a 
depth  of  about  one  hundred  and  ten  feet. 

The  WITNESS.— The  shaft  is  down  about  six  or 
seven  feet  below  bedrock,  and  is  all  in  vein  material. 
By  vein  material,  I  would  say  quartz  porphyry  in 
the  vein,  talc  and  some  granite  porphyry  in  the  vein, 
what  we  term  granite  porphyry,  of  a  very  soft  nature 
in  that  place.  It  is  a  very  common  occurrence  to  find 
that  kind  of  material  in  the  veins  of  the  mines  of 
Butte.  There  are  great  bodies  of  talc  in  a  vein,  and 
it  is  mineralized.  It  is  overlying  sulphide  ores.  I 
would  judge,  from  the  presence  of  the  talc  there, 
that  when  we  get  to  water  level  we  would  have  good 
ore  there.  There  is  not  enough  of  this  vein  exposed 
there  to  tell  its  strike  or  its  dip.  It  is  not  cross-cut. 
"We  do  not  know  the  width  of  it,  therefore  we  could 
not  tell  right  at  that  point  about  its  dip,  but  in  con- 
junction with  the  vein  as  shown  in  the  other  shafts 
further  up  the  hill  at  intervals,  we  can  tell  its  strike, 
and  also  by  the  seams  that  is  running  across  the  shaft. 
That  shaft  is  down  quite  a  depth  in  the  wash;  it  is 
down  over  a  hundred  feet.  I  was  interested  in  this 
ground  at  the  time  we  commenced  to  sink  that  shaft 
right  from  the  surface. 
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Q.  How  was  it  that  you  picked  upon  that  par- 
ticular spot  % 

A.  We  went  up  along  the  vein  and  sighted  the 
niunerous  shafts  down  there  and  put  up  some  stakes 
that  with  the  lay  of  the  ground  would  about  catch 
the  vein.  If  it  didn't,  we  intended  to  cross-cut  and 
cut  the  vein  down  in  that  portion  of  the  ground. 

The  WITNESS.— I  do  not  think  there  are  any 
walls  exposed  there  in  the  shaft.  The  vein  is  so  wide 
there.  The  vein  is  so  much  wider  than  the  shaft  is 
the  reason. 

I  cannot  say  just  when  tunnel  No.  30  was  run.    It 
has  been  during  the  time  of  the  representation  work. 
There  is  a  cross-cut  running  to  the  south;  I  do  not 
think  it  is  shown  on  the  map;  it  was  probably  ten 
feet  long  from  the  side  of  the  tunnel  south.     There  is 
a  lead  in  that  cross-cut.     It  is  all  vein  material ;  the 
cross-cut  and  the  tunnel  at  that  point  is  all  vein  ma- 
terial.    By  the  lay  of  the  formation,  we  could  de- 
termine the  strike  reasonably   well,  almost  any  ex- 
perienced miner  could ;  I  would  say  the  strike  is  an 
easterly     [433]     and  westerly  direction.     I    could 
not  see  the  walls;  I  am  unable  to  say  if  there  were 
any  walls  there  on  account  of  the  width  of  the  vein. 
I  don't  think  the  true  wall  is  discovered  there  yet  in 
that  place.     The  vein  matter  there  does  not  show 
much  discoloration,  other  than  iron  stain.     There  is 
quartz  and  quartz  porphyry  there,  and  it  is  part  of 
the  vein  that  is  projected  down  the  hill  from  that 
shaft.     There  is  some  talc  there.    You  are  liable  to 
encounter  talc  on  either  of  the  walls,  either  the  foot 
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or  the  hanging-wall,  and  sometimes  there  is  talc  in 
the  middle  of  the  veins — a  talc  seam.    Talc,  as  we 
term  it,  is  supposed  to  be  crushed  quartz,  ground 
up  fine  with  the  rest  of  the  rock;  it  usually  shows 
movement  in  a  vein ;  it  shows  movement  on  account 
of  its  crushed  appearance  and  smooth  surface,  what 
we  term  movement  makes  those  smooth  surfaces.     I 
should  judge  that  this  cross-cut  from  tunnel  30'  is 
about  seventy-five  or  eighty  feet  east  of  shaft  No.  21. 
Referring  to  shaft  No.  1,  it  is  in  the  neighborhood 
of  four  or  five  hundred  feet  east  of  the  cross-cut. 
There  are  no  openings  in  the  intervening  space  mark- 
ing the  course  of  the  lead  that  I  recollect.     Shaft 
No.  1  shows  a  granite  wall  there  on  the  north,  a  little 
granite  there.     I  would  not  claim  that  it  is  the  per- 
manent wall.     It  is  all  in  vein  material  there;  some 
quartz  porphyry  in  there.     Probably   six  or  seven 
feet  of  the  shaft  is  in  bedrock.     I  could  not  say,  but 
I  think  the  shaft  is  a  little  deeper  than  it  was  in 
1900  or  1901,  probably  a  couple  of  feet.     Nearly  all 
the  shaft  is  in  vein  matter,  right  up  to  the  wash.    The 
wash  lays  right  on  top  of  the  bedrock,  from  there  up 
to  the  surface.     I  would  call  the  rock  that  appears 
in  the   shaft  quartz   porphyry,    some  granite,  some 
porphyritic  granite,  vein  matter  there.     It  is  iron 
stained  vein  material.     Outside  of  the  iron  I  have  no 
knowledge  of  it  carrying  any  values.     The  stratifica- 
tion of  the  seams  in  there,  the  successive  seams  of 
quartz  porphyry  and  porphyritic  granite,  shows  an 
easterly  and    westerly    strike  to  the    vein.     There 
seems  to  be  a  sort  of  slip  there  that  might  be  termed 
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a  wall,  and  yet  might  not  be  the  permanent  wall.     Off 

to  the  north,  there  is  a  slight  slip. 

Shaft  No.  2  is  possibly  sixty  or  seventy  feet  east 
of  shaft  No.  1.  Olivia  Discovery,  shown  on  the  map, 
is  a  shaft  that  is  caved  in  [434]  there.  I  do  not 
think  it  is  in  a  condition  so  you  could  get  in  it.  That 
is  between  shafts  No.  1  and  2.  In  shaft  No.  2  the 
conditions  were  much  the  same  as  in  No.  1 ;  there  was 
a  lead  there  of  about  the  same  material  as  in  No.  1. 
I  found  evidence  of  stratification  there.  That  signi- 
fied an  east  and  west  strike  to  the  vein.  I  do  not 
think  the  wall  shows  very  plainly  in  shaft  No.  2. 
There  are  some  iron  streaks  there  that  stand  almost 
vertical  of  the  same  material  as  in  shaft  No.  1.  The 
seams  have  an  easterly  and  westerly  strike,  which 
would  determine  the  strike  of  the  vein.  The  dip  is 
almost  vertical,  with  an  inclination  to  the  north. 

I  did  some  work  myself  in  tunnel  31,  about  a  year 
ago  in  December;  Mr.  Mason  and  I  run  that  cross- 
cut north  and  cut  that  first  streak  of  ore  in  our  repre- 
sentation work  last  year.  We  struck  a  body  of  ore 
there  that  is  visible  in  the  neighborhood  of  about 
ten  feet;  two  nice  streaks  of  ore;  the  first  streak 
Mason  and  I  cut  about  five  feet  north  of  tunnel  31. 
The  most  southerly  streak  would  be  about  eighteen 
inches  in  width  at  the  bottom — getting  wider  as  it 
goes  down.  The  most  northerly  streak  measures 
about  three  and  a  half  feet  in  the  bottom,  pretty  nice 
ore  there.  It  is  all  one  vein  with  vein  material  in 
between  the  streaks.  The  mineralization  of  the  vein 
is  of  a  lower  grade  than  the  streaks.     The  streaks 
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are  pretty  higli  grade.  I  should  judge  they  would 
go  as  good  as  ten  per  cent  or  better  of  copper.  The 
other  material  probably  would  not  go  over  one  or 
two  per  cent.  The  whole  body  together  might  go 
nine  per  cent  copper;  there  would  perhaps  have  to  be 
some  little  sorting.  Twenty-five  feet  in  the  cross-cut 
north  of  the  tunnel,  you  find  the  first  streak  of  ore. 
There  has  been  some  work  done  in  that  cross-cut 
extending  it  to  the  north  within  a  week  or  so.  This 
three  and  a  half  foot  streak  of  ore  has  been  uncovered 
there  this  fall ;  this  last  week  or  so.  I  do  not  think 
this  ore  body  that  is  uncovered  in  the  cross-cut  had 
any  walls.  The  granite  shows  there,  but  it  is 
changed,  it  is  not  a  granite  wall.  If  you  will  notice 
right  in  the  face  of  the  cross-cut — and  if  you  cut  into 
that  I  think  you  would  get  into  another  seam  of  ore. 
I  say  the  values  do  not  decrease  as  you  go  down ;  on 
the  contrary  I  say  the  values  increase  [435]  as 
you  go  down.  That  is  evidenced  there  to  any  miner 
who  goes  and  looks  at  it.  The  strike  of  the  ore  body 
as  exposed  in  that  cross-cut  is  easterly  and  westerly. 
If  there  is  any  deviation,  it  will  incline  a  little  to  the 
northwest,  I  would  think.  That  is  not  the  only  place 
in  that  tunnel  or  in  that  working  where  there  is  an 
ore  body  uncovered.  Farther  in  the  tunnel  from  that 
cross-cut,  about  forty  feet,  you  cut  a  vein  again  with 
the  tunnel  on  its  way  in.  It  turns  again  to  the  north- 
east there ;  you  see  a  part  of  the  ore  has  been  taken 
down  there  when  the  lead  was;  cut  there,  and  taken 
out,  and  a  portion  of  the  ore  is  left  standing;  that  is 
on  the  north  side  of  the  tunnel  as  you  go  in.     On  the 
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opposite  side  of  the  tunnel  seems  to  be  this  quartz 
porphyry  right  at  that  point  just  as  you  strike  the 
lead  with  the  main  tunnel ;  the  material  on  both  sides 
is  a  portion  of  the  vein;  the  vein  in  my  judgment  is 
wider  than  the  tunnel  at  that  point.  Proceeding  east 
from  that  point,  the  ore  continues  to  be  visible  up  to 
the  face  of  the  tunnel ;  possibly  a  distance  of  a  hun- 
dred feet.  There  is  a  wall  shows  there  in  the  face 
of  the  tunnel;  I  would  call  it  the  hanging-wall,  as 
shown  in  the  tunnel  there ;  you  might  possibly  cross- 
cut and  get  another  stringer  of  ore,  but  I  could  call 
it  the  wall  as  it  exists  there  now.  Such  occurrences 
are  common  in  mining.  It  is  a  difficult  matter  at 
times  to  determine  the  walls,  the  genuine  walls  of  a 
vein,  on  account  of  the  mineralization  of  the  rock. 
When  the  rock  is  mineralized,  you  find  the  walls 
where  the  rock  ceases  to  be  mineralized  and  becomes 
hard,  and  a  little  glassy  granite.  The  dip  of  this 
lead  in  the  tunnel  there  is  slightly  to  the  north.  The 
wash  at  that  point  is  approximately  twenty  feet  deep. 
I  next  encountered  this  lead  on  its  journey  eastward 
in  the  Rabbit  shaft.  I  would  certainly  consider  that 
from  the  appearance  of  the  lead  in  that  tunnel  it 
would  continue  its  strike.  I  would  say  that  lead  does 
not  terminate  in  the  cross-cut  going  west ;  and  it  does 
not  terminate,  in  the  light  of  my  experience,  at  the 
face  of  the  tunnel,  but  still  continues  east.  I  know 
the  lead  does  not  terminate  at  its  depth  right  at  the 
bottom  of  the  tunnel  because  there  is  good  ore  right 
in  the  bottom,  if  you  will  dig  into  it — rich  ore.  I 
know  it  does  not  terminate  in  depth  there  by  reason 
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of  my  past  experience  in  following     [436]     veins 

down  and  sinking  on  veins. 

The  Rabbit  Discovery  is  eight,  ten  or  twelve  feet 
deep.  When  I  visited  it  there  was  a  nice  streak  of 
ore  in  the  bottom ;  in  fact  the  bottom  of  the  shaft  was 
all  in  vein  material.  I  could  tell  from  an  eye  ex- 
amination that  it  contained  copper;  it  is  colored 
green.  The  staining  is  mixed  through  the  entire  ma- 
terial. I  also  went  into  shaft  No.  9,  the  timbered 
shaft.  I  don't  know  when  the  timbering  was  done 
on  that  shaft,  but  it  was  timbered  at  the  time  I  was 
out  there.  A  lead  is  disclosed  in  that  shaft,  about 
twenty-five  feet  down,  on  the  north  side  of  the  shaft ; 
there  is  a  nice  showing  there  of  copper  stains — vein 
material.  I  do  not  know  of  any  ramification  in  that 
shaft  in  the  way  of  cross-cuts,  with  the  exception 
there  is  a  cave  under  that  cross-cut  where  the  vein 
shows,  but  it  does  not  show  the  green  stained  ore, 
not  when  I  was  in  it.  It  is  kind  of  a  vein  material, 
but  the  green  portion  of  the  ore  seems  to  have  a  little 
inclination  to  pitch  north,  and  be  north  of  that  cave. 
I  did  not  make  any  examination  of  the  ground 
farther  east  along  that  lead.  It  might  be  a  thousand 
feet,  or  such  a  matter,  from  the  Rabbit  Discovery, 
along  this  lead  to  shaft  No.  21.  This  vein  I  have 
been  telling  about  in  all  of  those  openings  is  one  and 
the  same  vein.  There  is  no  doubt  in  my  mind  about 
it. 

When  I  first  saw  the  Hornet  Discovery,  it  was 
down  perhaps  twenty-five  feet.  It  was  not  cleaned 
out  when  I  saw  it  first,  clear  to  the  bottom.     I  told 
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you  about  Mr.  Mullins  sinking  a  shaft  there ;  I  say 
the  northerly  and  southerly  boundaries  of  that  shaft 
do  not  constitute  the  walls  of  that  lead  running  down 
there,  because  the  material  south  of  the  shaft  and  in 
the  immediate  vicinity  is  mineralized;  because  it  has 
copper  in  it.  In  some  places  it  is  richer  than  in 
others.  There  are  successive  streaks  of  ore  for 
twenty-five  or  thirty  feet.  South  of  that  hanging- 
wall,  you  encounter  ore.  It  is  commercial  ore.  Pos- 
sibly thirty  feet  of  the  ore  body  south  of  the  south- 
erly boundary  of  that  shaft  could  be  shipped  as  ore. 

Q.  What  is  there  in  the  southerly  boundary  of  that 
Mullins '  shaft,  if  anything,  to  suggest  to  you  that  that 
is  the  hanging-wall  of  that  lead^ 

A.  They  sunk  a  shaft  on  a  seam  of  ore  that  was 
exposed  in  the  [437]  bottom  of  the  tunnel  and  the 
ore  cleaned  off  to  that  seam  and  made  it  a  w^all  of 
the  shaft  all  the  way  down  as  far  as  I  went  down  the 
shaft,  but  in  different  places  down  where  I  was,  there 
was  drill  holes  and  cracks  in  that  wall  that  showed 
mineralization  as  far  as  I  could  see  into  it. 

Q.  Do  you  know  whether  or  not  at  the  time  the 
shaft  was  sunk,  there  was  any  dispute  as  to  whether 
there  was  a  lead  uncovered  in  the  Hornet  Discovery  ? 

By  Judge  BOURQUIN. — Objected  to  as  presum- 
ably calling  for  hearsay. 

A.  Yes,  there  certainly  was.  We  were  enjoined 
from  doing  any  work  there. 

Q.  Do  you  know,  under  the  circumstances  then  ex- 
isting, whether  there  would  be  any  purpose  to  be  sub- 
served in  making  that  southern  boundary  of  the  shaft 
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the  hanging-wall  of  the  lead? 

By  Judge  BOUEQUIN.— Objected  to  as  involving 
an  argument,  immaterial  and  incompetent. 

A.  Yes,  sir. 

The  WITNESS.— There  is  a  cross-cut  extending 
from  the  tunnel  to  the  discovery  shaft ;  that  cross-cut 
would  be  south  of  this  hanging-wall  in  the  shaft. 
That  cross-cut,  throughout  its  entire  distance,  is  a 
portion  of  that  lead.  The  mineralization  does  not 
decrease  as  you  go  down ;  on  the  contrary  it  increases. 
I  found  ore  that  will  assay  in  the  Hornet  Discovery 
shaft.  You  can  see  the  ore  sticking  in  the  sides  of 
the  shaft,  rock  in  place  there,  after  you  leave  the 
wash.  You  do  not  find  rock  like  that  over  in  that 
territory  and  in  any  portion  out  there,  within  the 
radius  of  say  a  mile,  or  three  or  four  hundred  acres. 
You  do  not  find  it  in  any  portion  of  that  territory 
only  in  veins,  east  and  west  veins  there.  I  did  not 
see  any  fault  there.  This  fault  business  is  a  bugaboo 
here,  I  do  not  see  any  fault.  I  did  not  see  any- 
thing of  what  you  call  a  fault  in  the  northerly  lead 
other  than  the  little  seams  and  cross-seams  you  will 
encounter  in  veins  here;  if  the  vein  material  is  cut 
up  by  so-called  faults,  the  miner's  remedy  is  to  pick 
through  it  and  cut  his  ore  body  again  beyond.  Yes, 
I  encountered  a  fault  in  the  Pacific.  There  is  con- 
siderable difference  between  these  faults,  and  [438] 
the  fault  you  are  referring  to  here.  The  Pacific 
fault  was  a  large  fault.  We  did  not  cut  through  it ; 
we  did  not  have  the  money;  we  did  not  know  how  far 
we  would  have  to  go.     Taking  these  faults  that  are 
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referred  to  in  this  testimony  as  faults  affecting  those 
leads  here,  I  should  say  there  is  little  seams  in  there 
that  they  term  faults — I  would  not  consider  them 
faults  unless  they  misplaced  the  vein, — ^the  mineral- 
ization there  is  due  to  the  vein  and  not  to  the  fault. 
If  it  was  only  an  inch  or  two  in  thickness,  I  would 
not  call  it  a  fault. 

That  winze  that  Mr.  Mullins  refused  to  tell  you 
about  is  in  the  bottom  of  the  Hornet  tunnel,  just  at 
the  mouth  of  the  first  cross-cut,  the  upper  cross-cut. 
It  was  covered  until  recently.  I  suppose  it  was  run 
when  Mullins  was  doing  the  work.  I  have  been  down 
in  that  winze.  It  is  almost  practically  on  a  line  with 
the  shaft  Mullins  sunk  further  to  the  east,  and  would 
represent  the  strike  that  is  represented  in  the  tunnel 
to  the  east. 

The  Hornet  Discovery  and  the  workings  adjacent 
to  it  show  copper,  and  this  copper  ore  exists  in  the 
Hornet  Discovery  shaft.  The  ore  extends  north 
from  the  Hornet  Discovery  shaft  through  that  cross- 
cut to  the  Hornet  tunnel.  I  presume  the  lead  is  be- 
tween twenty-five  and  thirty  feet  wide  there.  The 
ore  that  exists  in  the  Hornet  Discovery  shaft  is  com- 
mercial ore,  most  of  it.  You  encounter  this  ore  just 
about  at  bedrock;  there  are  streaks  of  ore  there 
mixed  in  the  vein  material.  It  extends  continually 
from  there  to  the  bottom  of  the  shaft.  It  is  in  the 
bottom  of  the  fehaf t ;  all  the  formation  in  the  bottom 
of  the  shaft  is  mineralized, — vein.  All  this  rock  that 
is  there  is  stained  material,  and  is  lead  matter.  Pro- 
ceeding in  a  westerly  course  from  the  Hornet  Dis- 
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eovery,  and  without  leaving  the  Hornet  workings, 
in  the  tunnel  west  of  the  cross-cut  and  on  the  south 
side  of  the  tunnel  this  lead  matter  is  discernible 
there.  I  think  some  of  the  ore  has  been  stoped  out 
east  of  the  Hornet  shaft ;  there  is  an  old  stope  there. 
I  think  the  lead  is  there  still,  off  to  the  south  of  that 
There  is  vein  material  in  this  drift  extending  west- 
erly from  the  bottom  of  the  Hornet  Discovery  shaft, 
as  showTi  there.  It  is  about  the  same  thing  as  you 
encounter  [439]  in  the  Hornet  Discovery  shaft, 
perhaps  not  as  good  grade  material,  maybe  a  little 
lower  grade.  It  looks  to  the  south  as  though  it  is 
not  so  highly  mineralized  as  it  is  in  the  other  three 
sides  of  the  shaft.  You  might  possibly  call  that  a 
wall  on  the  south  side  of  the  shaft ;  if  if  is  a  wall,  in 
my  judgment  it  is  the  hanging-wall.  The  lead  might 
be  the  f ootwall  in  the  Mullins  shaft,  in  the  north  wall 
of  the  shaft.  The  next  tunnel  west  of  there  is  No. 
37.  It  was  not  quite  all  cleaned  out  when  I  was  in 
there ;  I  have  not  been  in  there  recently.  I  could  see 
some  stained  rock  there,  one  or  two  bunches  of  high 
grade  ore  in  the  vein  granite  there.  They  were  still 
working  there  cleaning  it  out  the  last  time  I  was  in 
there.  I  have  not  been  in  there  since  it  was  cleaned 
out. 

Next  westerly  there  is  tunnel  36.  I  have  made  an 
examination  of  the  material  in  there;  the  vein  is 
there  in  my  estimation.  This  oxidized  quartz  shows 
there.  It  is  in  place,  lays  in  an  easterly  and  west- 
erly direction ;  it  dips  to  the  south.  At  the  cross-cut 
almost  at  the  end  of  the  tunnel,  there  is  about  twenty 
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feet  exposed.  The  first  cross-cut  running  to  the 
north,  as  shown  on  the  map ;  the  vein  appears  in  that. 
The  tunnel  itself  is  run  partly  in  the  vein  and  partly 
in  the  granite.  The  right-hand  side,  or  south  side  of 
the  tunnel,  is  in  decomposed  granite.  A  wall  might 
be  shown  there  in  depth;  it  would  be  the  hanging- 
wall  on  the  south  side  of  the  tunnel.  The  strike  of 
the  lead  there  is  east  and  west;  its  dip  is  south. 
There  is  a  sort  of  cross-cut  to  the  south  of  the  first 
cross-cut  there,  which  is  all  in  decomposed  granite. 
Assuming  that  the  wall  to  the  north  in  the  cross-cut 
from  tunnel  36  is  the  true  footwall,  the  lead  would 
possibly  be  twenty-five  feet  wide  there. 

The  next  tunnel  westerly  is  No.  35.  That  tunnel 
runs  into  the  hill  in  an  easterly  direction  from  the 
mouth, — ^strikes  bedrock  in  about  one  hundred  and 
ten  feet.  There  is  a  short  cross-cut  there  which  ex- 
poses a  lead  in  vein  material, — runs  north  from  the 
tunnel,  and  then  this  vein  material  right  in  the  face 
of  the  tunnel ;  it  is  only  a  couple  of  feet  to  bedrock 
there.  There  is  a  sufficient  disclosure  there  to  give 
the  strike  of  the  lead;  the  strike  is  an  easterly  and 
westerly  direction ;  it  dips  to  the  south. 

[440]  The  next  opening  to  the  west  is  shaft  No. 
19;  that  is  about  three  and  a  half  by  five  feet,  tim- 
bered shaft,  with  ladders  to  the  bottom,  about  eighty- 
seven  or  ninety  feet  deep.  Probably  five  or  six  feet 
of  that  shaft  is  in  bedrock.  It  is  right  in  the  vein 
there  talc  and  quartz  mixed  with  vein  material. 
The  walls  are  not  disclosed.  It  is  all  vein  material. 
I  think  the  lead  is  the  continuation  of  the  same  vein 
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that  is  in  tunnel  35  and  36.  The  approximate  dis- 
tance from  the  Mullins  tunnel  34  to  shaft  19  is  six 
hundred  feet.  The  lead  disclosed  in  these  openings 
we  have  been  talking  about  is  one  and  the  same  lead. 
The  lead  shown  in  shaft  No.  19  does  not  end  there; 
it  keeps  on  its  course  there  in  a  southwesterly  direc- 
tion. The  lead  shown  in  the  face  of  the  Mullins  tun- 
nel does  not  end  there;  the  face  of  the  tunnel  is  all 
vein  material,  which  shows  that  the  vein  continues 
on.  In  the  testimony  I  gave  yesterday,  I  roughly 
estimated  it  was  a  thousand  feet  from  shaft  21  to 
shaft  1.  I  was  mistaken  in  that;  I  would  think  the 
distance  would  be  five  hundred  and  fifty  or  six  hun- 
dred feet. 

Q.  Now,  going  back  a  moment  to  shaft  No.  1,  on 
the  northerly  lead,  I  will  ask  you  whether  or  not 
the  mineral  indications  are  such  in  that  lead  dis- 
closed in  that  shaft  as  to  justify  you  as  a  reasonable 
mining  man  to  locate  the  ground  and  expend  your 
money  in  the  development  of  the  property? 

By  Judge  BOURQUIN.— Objected  to  as  imma- 
terial. 

A,  Yes,  sir. 

Q.  I  will  ask  you  the  same  question  as  to  condi- 
tions existing  in  shaft  No.  2? 

By  Judge  BOUEQUIN.— Like  objection. 

A.  Yes,  the  same  conditions. 

Q.  And  also  as  to  the  conditions  existing  in  shaft 
No.  9? 

By  Judge  BOURQUIN.— Like  objection. 

A.  Yes,  sir,  same  thing. 
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Q.  And  also  as  to  the  conditions  existing  in  the 
Hornet  discovery  shaft? 

By  Judge  BOURQUIN.— Like  objection. 

A.  Yes,  sir. 

Cross-examination. 
(By  Judge  BOURQUIN.) 

The  WITNESS.— My  profession  is  that  of  me- 
chanical engineer;  I  learned  it  from  practical  expe- 
rience. I  had  acquired  it  before  I  came  to  Butte.  I 
went  to  work  first  at  the  Moulton,  followed  mechan- 
ical engineering;  from  there  I  went  to  the  Parrot. 
I  followed  the  same  profession  there.  If  I  remem- 
ber right,  I  went  from  there  to  the  Silver  Bow  Mill 
and  worked  in  the  same  line.  From  there  I  went 
to  the  Old  Ben  Smelter  as  mechanical  engineer. 
Erom  there  I  think  I  went  to  work  for  the  Lexing- 
ton Company  in  the  mine  as  [441]  mechanical 
engineer.  Shortly  after  I  left  the  Lexington,  I 
quit  my  profession  as  mechanical  engineer  and 
went  into  actual  mining.  I  went  to  the  Coeur 
d'Alene  in  the  stampede  in  1884;  I  stayed  there  un- 
til July;  I  went  in  Eebruary;  I  went  placer  mining 
and  quartz  mining  there.  I  was  working  for  my- 
self there  at  the  time,  prospecting.  When  I  came 
back  I  went  to  the  Mountain  View.  I  worked 
there  very  nearly  four  years.  I  was  doing  a  little 
of  everything  there,  worked  in  the  mine,  framed 
timbers,  did  nearly  everything;  sharpened  tools  and 
ran  the  hoist  a  part  of  the  time,  and  I  was  me- 
chanical engineer.  They  were  developing  the  mine 
at  that  time.     We  did  some  shaft  sinking    at    the 
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time.  We  were  also  running  drifts  and  levels  on 
tlie  ore  bodies.  I  did  not  work  as  actual  miner 
with  a  hammer  and  drill  at  the  Mountain  View. 
After  that  I  leased  for  about  nine  years.  The  Gold- 
smith No.  2  was  one  of  them.  That  is  in  the  Silver 
belt.  Then  I  went  to  the  Iduna,  but  in  the  inter- 
val I  was  down  in  Deer  Lodge  for  a  couple  of  years; 
worked  there  at  the  New  State.  I  was  foreman  of 
the  property  there;  that  was  a  silver  property.  I 
sunk  the  shaft  three  hundred  feet.  We  shipped 
some  ore  until  the  slump  in  silver  came,  and  then 
it  was  abandoned.  It  was  sold  for  taxes.  I  had 
an  interest  in  the  property.  I  came  back  to  Butte 
some  time  in  1892  or  '3,  and  w^ent  to  leasing  again 
at  the  Iduna.  The  Iduna  is  down  just  east  of  the 
Belmont,  between  the  Belmont  and  the  East  Butte 
properties.  I  think  it  is  a  property  located  over  a 
placer  patent.  We  operated  a  shaft  there.  I  was 
one  of  the  leasers  and  I  did  practically  anything  I 
could  do;  I  ran  the  engine  part  of  the  time  and  did 
other  work;  mechanical  engineering  as  far  as  re- 
quired; sharpened  tools.  I  also  leased  at  the  Bel- 
mont; my  labors  there  were  about  the  same;  also 
at  the  Soudan.  That  is  west  of  town  in  the  Silver 
district;  belonged  to  Mr.  Murray.  I  never  worked 
for  any  of  the  companies  here  for  days'  pay,  because 
I  could  get  more  money  working  at  mechanical  en- 
gineering. In  1900i  I  worked  on  the  Pacific;  in  1901 
I  had  charge  there.  We  sunk  a  shaft  three  hundred 
and  twenty  feet;  we  started  it  from  the  surface. 
We  commenced  there  some  time  in  the  spring    of 


Washington-Butte  Mining  Company.        607 

(Testimony  of  Clinton  C.  Clark.) 
1901.     When  we  first  started,  I  was  elected  presi- 
dent of  the  company,  and  I  went    out  and     [442] 
helped  get  things  in  shape,  and  along  in  September 
I  took  active  management  of  it.     I  continued  there 
until  the  24th  day  of  June,  190'2.    We  ran   out  of 
money  and  the  property  closed  down.     We    were 
pumping  too  much  water;  we  were  into  the  fault, 
as  I  told  you,  on  the  three  hundred  foot  level.     The 
machinery  was  pulled  off.     There   has   been    some 
leasing  on  the  property  at  intervals  since.     We  lost 
the  vein  at  the  fault  about  at  the  two  hundred  and 
thirty.    We  were  sinking  a  vertical  shaft,  and  did 
not  follow  the  vein  down.     At  the  two  hundred  and 
thirty  foot  we  struck  the  fault.    The  vein  that  we 
were  sinking  for  was  north  of  the  shaft;  it  was  dip- 
ping south.     We  expected  to  cut  it  in  the  shaft  at 
the  230,  and  we  thought  we  had  the  vein.    The  fault 
we  found  was  pitching  north.     We  sunk  the  shaft 
from  there  down  to  the  three  hundred  and  twenty 
foot  in  the  same  fault  material;  this  fault  dipped 
to  the  north,  northwest.     The  fault  had  sort  of  an 
east  and  west  strike  there.    It  was  running   prac- 
tically the  same  course  as  the  vein  we  were  looking 
for.    We  did  not  know  where  our  vein  lay  after 
we  struck  the  fault;  that  was  what  we  employed 
Mr.  Winchell  for,  and  he  never  gave  us  any  figures 
or   data   to  go   by.     He   said  he   would.     We   the 
vein  north  of  the  shaft  was  exposed  under  the  en- 
gine-house; there  was  a  shaft  there  that  was  filled 
in  afterwards,  grading.    It  was  down  about  thirty 
feet.     There  was  quartz  poi-phyry  in  there  and  two 
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or  three  streaks  of  copper  in  it.     I  could  not   say 
that  we  had  the  walls;  it  was  what  I  call  vein  ma- 
terial.   We  cross-cut  on  the  fault  on  the  three  hun- 
dred to  the  north.    We  did  not    cut    through    the 
fault.    We  also  cross-cut  southeast    on   the    three 
hundred;  we  did  not  go    through    the    fault.    We 
were  practically   cross-cutting   north    and    south. 
The  material  in  the  fault  there  was  what  Mr.  Win- 
chell  calls  aplite.     It  was  broken  up  in  places,  with 
rich  ore  in  seams.     The  ore  was  some  sulphide  and 
some  native  copper.     There  was  no  oxide    in    it. 
We  shipped  some  ore  from  the    Pacific   from   the 
south  lead.     The  south  lead  was  possibly  one  hun- 
dred and  twenty-five  feet  or  such  a  matter  south  of 
the  main  shaft.    We  had  a  little  shaft  on  the  south 
there.     That  shaft  is  about  seventy-five  feet  deep 
on  the  vein.     The  vein  had  an  easterly  and  west- 
erly course  and  pitched  slightly  to  the  north.     The 
north  vein  pitched  to  the  south.    I  think  the  south 
vein,  one  place  at  the  shaft,  is  ten  or     [443]     twelve 
feet  wide.    I  cannot  say  that  we  had  the  north  wall 
at  all  there;  we  thought  we  had  the  south  wall;  we 
thought  we  had  what  was  the  footwall.     The  ma- 
terial in  that  vein  is  quartz  porphyry.     It  was  soft; 
the  ore  in  places  was  quite  soft.     It  had  rich  streaks 
of  copper  ore  throughout  it.     The  copper  ore  was 
oxide  at  that  depth;  some  red  oxide.    I  do  not  know 
of  any  chrysocolla  down  that  deep;  there  was  some 
in  the  surface  of  that  vein. 

This  exhibit  73  is  out  of  the  dump;  that  would  be 
sorted  out  of  the  ore;  we  sorted  the  ore  out  of  that. 
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The  ore  was  the  same  material  as  that,  only  richer. 
I  call  Defendants'  Exhibit  73  quartz  porphyry; 
wherever  I  have  been  speaking  of  quartz  porphyry 
I  have  reference  to  material  very  similar  to  that  ex- 
hibit; but  maybe  a  brown  stain,  that  is  white  ap- 
parently. That  came  from  the  south  vein.  We 
shipped  a  small  shipment  from  there,  two  or  four 
tons.  We  had  of  course  in  that  shipment  picked 
out  what  we  could  find  of  the  red  oxide  and  cuprite 
and  put  it  in  the  shipment.  I  don't  think  there  is 
anything  but  the  stain  in  exhibit  73.  Our  south 
vein  in  the  Pacific  was  very  similar  to  this  exhibit 
73,  except  on  the  surface.  We  were  not  troubled 
with  much  water  in  the  south  shaft.  We  antici- 
pated that  the  deeper  shaft  to  the  north  would  drain 
it,  but  there  was  a  little  water  laid  there  for  some 
time  after  we  ceased  operations.  There  was  noth- 
ing on  the  surface  to  indicate  the  limits  of  this  fault 
that  came  into  our  shaft;  we  did  not  find  its  limits 
at  all  in  the  work  that  we  did;  we  were  still  in  the 
fault  in  all  the  workings  in  the  deep  shaft  when  we 
ceased;  our  money  had  given  out. 

Q.  Well,  why  do  you  conclude  that  that  was  a 
fault  and  not  a  vein  itself  that  you  were  sinking  for? 

A.  Because  Mr.  Winchell  told  us  it  was  a  fault. 
Mr.  Connolly  employed  Mr.  Winchell  to  come  out 
there  and  project  the  distance  of  that  fault,  and  we 
would  drift  through  it.  I  didn't  know  anything 
about  aplite  at  that  time,  or  never  had  heard  of  it. 

The  WITNESS.— If  Mr.  Winchell  made  any  writ- 
ten report  to  us,  I  never  saw  it.     I  was  there  sev- 
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eral  times  when  Mr.  Winchell  was  out  examining 

the  property. 

We  are  informed  that  the  workings  of  the  Pitts- 
mont  are  forty  [444]  feet  west  of  the  ground  in 
controversy.  I  have  not  been  down  the  Pittsmont; 
the  shaft  scales  on  the  map  just  five  hundred  feet 
west  of  our  end  line.  The  Bullwhacker  workings 
on  the  south  are  eighty  or  a  hundred  feet  from  the 
ground  in  controversy.  The  Mayougha  placer  is 
north  of  west  of  this  ground,  I  think.  West  of  the 
ground  in  controversy  there  are  patented  placer 
claims,  but  they  never  worked  them  for  gold. 

Mr,  Connolly  said  he  paid  Mr.  Winchell  to  exam- 
ine the  Pacific  for  us,  and  I  was  there  when  he  was 
there;  I  don't  suppose  he  came  out  there  for  glory. 
That  is  the  information  I  have.  I  was  president  of 
the  company.  Mr.  Connolly  was  representing  Mr. 
Krueger,  who  was  the  financial  end  of  the  company. 
I  concede  that  mining  men  do  go  and  look  at  other 
properties  for  their  own  information,  even  though 
not  employed;  but  in  this  particular  instance  I 
know  Mr.  Winchell  was  employed.  I  cannot  say 
that  I  have  any  returns  from  the  shipment  from  the 
Pacific.  I  might  have  over  at  home  among  a  lot 
of  papers  that  I  have.  The  Butte  and  Boston  clerk 
might  be  subpoenaed  with  the  books;  that  would 
show  that  the  ore  was  shipped  to  their  smelter. 

I  sunk  shaft  number  21  during  the  summer;  last 
summer.  We  commenced  some  time  in  June  or 
July.  We  determined  the  site  for  that  shaft  by  the 
openings  and  the  strike  of  the  vein  in  the    other 
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holes  up  there.    We  punched  a  hole    through  that 
streak  of  ore  in  the  cross-cut  in  tunnel  31,  and  we 
l^ot  a  point  there  and  a  point  up  at  the  discovery 
shaft  of  the  Rabbit,  and  also  a  point  where  that 
hole  is  in  tunnel  30,  cave  in  at  the  mouth   of   the 
cross-cut  south  from  the  tunnel.     We  lined  up  the 
Rabbit  discovery,  a  hole  over  the  north  cross-cut  of 
tunnel  31,  and  a  hole  over  a  south  cross-cut  near  the 
face  of  tunnel  30,  and  from  that  determined  where 
to  sink  shaft  21.     It  is  down  hill  all  the  way  from 
the  face  of  tunnel  30'  to  shaft  21.     Our  vein  stands 
almost  vertical,  but  has  a  slight  dip  to  the  north  in 
places.     We  sunk  a  hundred  and  ten  feet  before  we 
struck  what  I  say  is  the  vein.     The  material  in  the 
bottom  of  shaft  21  is  quartz,  talc  and  vein  granite; 
the  whole  bottom  of  the  shaft  is  in  vein   material. 
You  might  add  quartz  porphyry  and  granite     [445] 
porphyry;  it  is  all  mixed  up  there,  showing  it  is 
on  top  of  a  big  wide  vein.     I  cannot  say  that  we 
have  found  the  limits  of  that  vein  in  our  shaft  21. 
We  might  in  the  Rabbit  Discovery,  and  might  pos- 
sibly in  shaft  21.    As  I  said  in  my  direct  testimony, 
the  north  wall  was  standing  almost  vertical  there. 
If  we  establish  the  fact  that  a  known  vein  existed 
here,  we  would  be  entitled  to  twenty-five  feet  on 
each  side  of  the  vein.     Twenty-five  feet  south  of 
the  footwall  and  twenty-five  feet  south  of  the  hang- 
ing-wall.   At  the  time  we  did  this  work  last  sum- 
mer, we  didn't  have  time  to  cross-cut  to  determine 
the  walls.     We    were    pushed    last    summer.    We 
wanted  to  establish  the  vein  and  that  was  sufficient 
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for  the  time  being.  I  think  I  can  determine  it  is  in 
a  vein  without  having  discovered  the  walls,  because 
it  is  in  vein  material.  The  difference  between  talc 
and  clay  is  that  clay  is  not  usually  mineralized,  talc 
is;  that  is  the  only  practical  difference  that  I  know 
of.  The  stratification  disclosed  in  shaft  21  would 
show  the  strike  of  the  vein;  they  run  generally  in 
one  direction;  their  course  is  east  and  west.  I  could 
not  determine  the  dip  in  that  shaft  without  further 
development.  When  we  struck  the  bedrock  we 
sunk  into  it  about  six  feet;  that  shaft  immediately 
got  into  the  vein. 

From  there  I  went  to  tunnel  30;  it  is  a  tunnel  al- 
most directly  east  of  shaft  21.  That  was  run  in  the 
days  we  were  representing  some  of  the  leads.  I  do 
not  know  the  exact  year  the  tunnel  was  run;  me 
and  my  associates  did  the  work.  It  did  not  run  in 
very  far  before  we  struck  bedrock.  I  do  not  know 
the  exact  distance.  The  material  in  which  that 
timnel  is  excavated  is  granite  and  quartz  porphyry. 
We  found  vein  material  in  the  cross-cut  south  from 
the  tunnel;  it  is  all  in  vein  material.  I  have  no  in- 
formation as  to  what  aplite  is  other  than  what  I 
have  heard  from  Mr.  Winchell.  That  material  in 
the  south  cross-cut  from  tunnel  30  is  not  what  I  have 
been  told  is  aplite.  It  is  quartz  porphyry  and 
quartz.  You  can  get  a  piece  of  quartz  out  there  in 
almost  pure  crystallized  quartz.  What  we  call 
aplite  and  what  I  call  quartz  porphyry  might  be  one 
and  the  same  thing.  I  could  not  say  that  the  vein 
in  this  south  cross-cut  has  much  of  a  dip  there.     As 
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you  go  north  from  that  cross-cut  and  [446]  into 
the  tunnel,  there  is  a  wall  showing  there.  I  could 
not  say  whether  it  is  the  wall  or  not.  It  is  what 
you  call  aplite,  blocky  stuff  on  the  north  there. 
There  is  quite  a  smooth  seam  along  that  blocky 
stuff  for  quite  a  distance  exposed.  I  did  not  ob- 
serve there  any  north  and  south  fault.  A  fault,  in 
my  judgment,  is  practically  a  displacement  of  a 
vein,  where  it  breaks  a  vein  off;  where  the  vein  has 
been  shifted  from  its  true  course.  I  have  noticed 
nothing  of  that  sort  in  tunnel  30.  I  observed  no 
copper  in  tunnel  30;  the  value  seems  to  have  leached 
out  there  with  the  water.  I  saw  nothing  but  an 
iron  staining. 

Shaft  No.  1  is  about  sixteen  feet  deep,  I  guess.  I 
was  last  in  it  yesterday.  I  think  it  has  been  deep- 
ened a  little  since  we  sunk  it.  That  is  possibly 
seven  or  eight  feet  in  bedrock.  In  that  shaft  we 
again  found  vein  material;  granite  porphyry  and 
quartz  porphyry;  it  was  all  what  you  might  term 
vein  material  in  that  shaft.  I  did  not  observe  any 
evidence  of  copper  there,  only  the  stain  in  the  rock, 
— iron-stained  rock.  Usually  at  the  apex  of  these 
large  veins  values  recede  with  the  water.  I  do  not 
think  there  was  any  evidence  of  walls  of  any  vein 
in  that  shaft.  I  could  not  say  as  to  the  south  boun- 
dary at  all;  but  it  might  be  possible  that  a  wall 
would  be  found  a  short  distance  to  the  north.  The 
stratification  in  this  shaft  gave  an  easterly  and 
westerly  course.     The  dip  there  was  slightly  to  the 
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north.     The  material  was  nearly  vertical  in  appear- 
ance. 

I  went  down  shaft  No.  2;  I  was  down  it  yester- 
day; it  is  about  twelve  or  fourteen  feet  deep;  it  is 
about,  the  same  distance  in  the  bedrock  as  shaft  No. 
1;  four  or  six  feet.  The  material  there  constituting 
the  bottom  of  the  shaft  was  quartz  porphyry,  some 
iron  streaks  in  it.  There  were  a  couple  of  streaks 
of  iron  in  there,  iron  stained  quartz.  They  were 
four  or  six  inches  wide.  The  walls  of  the  vein  ma- 
terial there  were  much  the  same  as  in  No.  1. 

I  was  in  tunnel  31  one  day  with  Mr.  Barker  when 
he  had  an  instrument;  he  will  give  you  the  strike  of 
that  vein;  he  is  our  engineer  and  is  to  testify  later. 
It  was  twenty-five  feet  before  we  found  ore  in 
that  cross-cut.     [447]     There  is  quartz  porphyry  in 
there  to  the  south  of  it.     I  would  not  wonder  but 
what  it  is  part  of  the  vein.     I    did   not    see    any 
country  rock  there.     What  I  call  country    rock   is 
hard,  blue,  glassy  granite.    I  never  heard    of   the 
quartz  porphyry  being  country  rock  in  the  Butte  dis- 
trict, only  in  places  where  there  is  big  bodies  of  it. 
To  the  south  of  the  first  streak  of  ore  in  the  north 
cross-cut  from  tunnel  31  might  be  termed  vein  mat- 
ter.    It  extends  to  the  south  wall  of  that  tunnel  as 
you  go  in  there.     Going  on  in  the  south  cross-cut 
opposite  the  north  cross-cut  it  is  granite  in  there.     I 
think  the  south  wall  of  the  tunnel  as  you  go  in  there 
is  the  south  wall.     What  is  termed  the  north  wall 
is  exposed  there,  but  right  in  the  bottom  of    the 
cross-cut  there  is  ore  coming  in  again;  that   is  the 
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north  cross-cut.     As  you  go  in  the  tunnel,  the  ore 
next  appears  on  the  north  side  of  the  tunnel,  about 
forty  feet  from  this  cross-cut.     The  vein  is  some- 
what disturbed  in  the  progress  of  that  tunnel  as  you 
go  towards  the  face;  I  don't  know  whether    you 
would  call  it  a  fault  or  not.     The    granite    is    all 
mixed;  the  vein  granite  is  all  mixed  with  those  rich 
streaks  of  ore  shot  through  it.     That  is  on  the  north 
side  of  the  tunnel  as  you  get  next  to  the  face  of  the 
tunnel.    About  twenty-five    or  thirty  feet    beyond 
where  the  ore  first  appears  in  the  tunnel, — beyond 
the  north   cross-cut, — I  did  not  observe   any   evi- 
dence of  faulting.     There    are    little    cross    seams 
there;  I  would  not  call  them  faults,  because  the  vein 
continues  on  its  regular  course.     I  could  not  say 
that  there  is  a  fault  at  the  face  of  the  tunnel.     I 
saw  what  I  termed  the  wall  of  the  vein   there.     I 
think  that  might  perhaps  be  termed  the  north  wall 
of  the  vein.     It  had  an  easterly  and  westerly  course 
there.    It  has  the  same  course  that  the  vein  appears 
to  me  to  have  in  the  north  cross-cut.     I  think  that 
would  be  considered  the  north  wall  in  the  face  of  the 
tunnel.     The  granite  lies  on  the  north  side  of  it.     I 
did  not  observe  any  evidence  of  a  south  wall  in  or 
near  the  face  of  the  tunnel.     I  helped  to  run  the 
little  cross-cut  south  from  the  face.     It  is  in  vein 
material  there  almost  for  the  full    length.     It    is 
porphyry  granite,    vein   granite,    changed   granite. 
This  hanging-wall  in  the  face  of  tunnel  31  does  not 
extend  to  the  south  side  of  the  tunnel;  about  fifteen 
feet  from  the  face  of  the  tunnel,  west  of    [448]    the 
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little  cross-cut  of  a  foot  or  two  showing  that  cut  off, 
it  goes  into  the  country  there.  That  is  on  the  north 
side.  It  appears  in  the  tunnel  to  the  east  at  the 
face;  cuts  the  face  about  the  middle.  I  would  give 
it  there  an  easterly  and  westerly  course;  little  bit 
northwest  perhaps.  The  strike  in  the  north  cross- 
cut is  easterly  and  westerly.  It  might  be  consid- 
ered a  little  north  of  west  in  its  progress  west.  I 
have  Mr.  Barker's  word  for  that;  he  was  in  there 
with  the  instrument  and  put  it  on  the  wall.  He 
was  with  me. 

I  was  in  the  Rabbit  Discovery  shaft.  I  do  not 
know  when  the  shaft  was  excavated  there  only  from 
hearsay.  I  wasn't  there  when  it  was  excavated. 
There  is  ore  right  in  the  bottom  at  the  north  side; 
there  is  a  nice  streak  of  ore,  and  all  the  bottom 
seemed  to  be,  when  I  was  there,  in  vein  material. 
The  north  side  of  the  shaft  was  the  richest  streak  of 
ore.  It  did  not  run  up  the  sides  very  high,  because 
it  was  just  making  there;  the  formation  was  soft. 
It  was  disappearing  on  its  course  downward.  All 
the  bottom  of  the  shaft  was  in  vein  material.  There 
is  also  a  little  hole  in  the  west  side  of  the  shaft; 
there  is  vein  material  in  there,  but  it  did  not  look 
quite  so  good.  I  did  not  bring  any  samples  of  ore 
I  saw  in  the  north  side  of  the  shaft.  That  ore  had 
the  characteristics  of  copper  ore;  just  green  stained 
ore.  I  think  the  streak  was  about  a  foot  thick  where 
I  saw  it  exposed  there.  That  streak  seemed  to  in- 
cline a  little  bit  to  the  north  there.  It  is  right  at 
the  bottom  of  the  shaft;  probably  a  foot  or  so  from 
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tlie  bottom;  it  shows  in  the  bottom  of  the  shaft,  and 
about  a  foot  above  the  bottom.  It  is  really  a  part 
of  the  same  material  that  fills  the  bottom  of  the 
shaft;  there  is  no  division  between  it.  The  mate- 
rial in  the  Rabbit  shaft  looks  as  though  it  had  the 
same  strike  as  shown  in  the  tunnel.  The  rabbit 
shaft  is  possibly  twelve  feet  deep. 

I  then  went  to  the  timbered  shaft — shaft  No.  9  on 
Defendants'  Exhibit  1;  I  could  not  say  how  deep 
it  is;  I  only  went  down  twenty-five  or  thirty  feet. 
I  have  no  personal  knowledge  when  the  shaft  was 
sunk.  I  saw  the  first  evidence  of  vein  or  vein  ma- 
terial in  shaft  Xo.  9  down  about  twenty-five  feet. 
The  shaft  at  the  side  seemed  to  be  vein  material;  and 
there  is  a  nice  showing  there  in  the  [449]  cross- 
cut, about  four  feet  from  the  shaft;  it  was  copper 
stained  rock;  it  seemed  to  be  in  the  form  of  a  vein. 
I  could  not  say  whether  the  true  wall  is  shown  at 
that  point  or  not.  It  seemed  to  be  vein  granite  on 
the  north  side  clear  to  the  end  of  the  cross-cut.  I 
could  not  see  anything  on  the  south  side  of  the  shaft, 
it  was  timbered  up.  The  shaft  is  east  and  west,  and 
the  cross-cut  runs  north  from  the  shaft,  and  I  could 
see  this  material  in  the  east  side  of  the  cross-cut  on 
the  north  side  of  the  shaft. 

Q.  Now,  what  is  your  reason  for  the  conclusion 
that  you  have  reached  that  all  these  openings  men- 
tioned, shaft  21,  tunnel  30,  shafts  1  and  2,  tunnel  31, 
the  Rabbit  and  the  timbered  shaft  are  all  on  one  vein 
and  on  the  same  vein  ? 
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A.  Why,  I  do  not  see  any  other  vein  there ;  that  is 
the  reason. 

The  WITNESS.— I  have  not  seen  any  faults  there ; 
the  vein  continued  on  the  same  general  strike.  I 
never  saw  anything  outside  of  the  big  fault  in  the 
Pacific  that  I  would  term  a  fault  in  this  ground.  I 
have  known  veins  to  be  parallel  to  each  other  in  the 
Butte  district,  but  not  that  close;  my  experience 
would  limit  them  to  twenty-five  or  thirty  feet.  I  do 
not  think  the  line  I  have  drawn  would  deviate  more 
than  twenty-five  or  thirty  feet  through  those  points 
on  the  map.  Exhibit  1.  I  first  became  acquainted 
with  the  ground  in  controversy  in  1901;  that  was 
when  I  acquired  an  interest.  The  Hornet  shaft  was 
already  sunk  at  that  time,  but  it  was  not  cleaned  out 
to  the  bottom,  so  I  understood.  It  was  cleaned  out 
into  bedrock  four  or  five  feet.  The  Gulf  Discovery 
had  been  sunk.  The  Hornet  tunnel  had  been  run. 
There  was  a  cross-cut  already  run  from  the  Gulf  Dis- 
covery to  the  Hornet  tunnel,  but  there  was  no  cross- 
cut from  the  Gulf  shaft  to  the  Hornet  shaft  at  that 
time.  We  run  the  cross-cut  some  time  during  the 
hearing  in  the  State  District  Court  in  1901.  I  think 
the  Hornet  tunnel  is  extended  the  same  now  as  it 
was  then.  I  do  not  think  the  tunnel  has  been  run 
any  since.  Mason  had  already  completed  it  before 
I  became  interested  in  the  ground;  they  were  en- 
joined, I  believe,  at  that  time.  The  Mullins  shaft  had 
not  been  sunk.  Yes,  Mason  had  extracted  the  ore 
along  the  course  of  the  tunnel  to  its  face.  My  under- 
standing was  he  had  shipped  ore  from  the  cross-cut 
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as  well  as  the  tunnel,  the  cross-cut  from  the  [450] 
tunnel  to  the  Gulf  Discovery.  I  think  perhaps  he 
had  stoped  from  the  tunnel  in  one  or  two  little  places 
there.  I  think  he  had  scooped  out  a  little  ore  below 
the  tunnel  before  you  get  into  the  Hornet  cross-cut. 
I  had  sunk  no  winze  that  I  saw.  I  only  know  the 
quantity  of  ore  shipped  by  him  from  hearsay.  I  have 
been  down  the  Mullins  shaft  about  fifty  feet ;  that  was 
shortly  after  it  was  sunk,  and  during  the  time  we 
were  working  the  Pacific.  I  only  made  explorations 
in  the  walls  of  the  Mullins  shaft  of  what  I  saw  there. 
There  had  been  several  drill  holes  there.  I  ran  a 
scraper  through  the  bottom  of  the  drill  holes  and 
pulled  up  good  ore ;  what  I  considered  good  ore.  I 
mean  drill  holes  of  the  ordinary  miner's  hand-drill. 
There  had  been  none  drilled  in  the  north  wall  that  I 
saw.  The  north  wall  of  the  Mullins  shaft  might  be 
termed  a  wall  there.  That  to  the  south  presented  a 
wall  of  ore;  that  is  one  seam  of  ore  after  another. 
Going  south  in  the  Gulf  cross-cut,  you  might  term 
them  walls,  until  it  gets  solidified  and  down  deep 
enough ;  I  do  not  know  that  there  are  any  other  now, 
but  they  would  be  walls  to  every  streak  of  ore  you 
would  get.  I  did  not  see  any  faulting  in  the  vein  in 
the  Mullins  shaft ;  it  keeps  the  same  general  strike. 
Perhaps  if  the  vein  was  shifted  and  interrupted  to 
any  extent  it  would  he  a  fault ;  it  might  still  have  its 
same  course  and  yet  the  walls  might  be  irregular  to 
a  certain  extent.  The  material  from  the  Hornet  tun- 
nel from  the  Gulf  cross-cut,  outside  of  the  overlying 
wash,  is  porphyritic  granite,  changed  granite,  miner- 
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alized.     You  can  see  the  texture  and  structure  of  the 
granite  in  it ;  it  shows  that  it  is  changed  granite ;  per- 
haps changed  by  the  green  solutions  that  have  pene- 
trated it ;  and  in  addition  to  that  you  find  little  kid- 
neys and  streaks  of  cuprite  and  chrysocolla,  you  will 
find  them  in  the  vein  there  in  its  formative  state ;  it 
is  just  beginning  to  form  there  under  the  soil ;  these 
little  streaks  all  denote  an  easterly  and  westerly 
course  there ;  up  in  the  soft  material  they  might  lay 
at  all  angles.     I  just  mentioned  that  the  vein  was  in 
its  formative  state  there.     The  same  thing  exists 
from  the  Gulf  Discovery  shaft  through  the  upper 
cross-cut  into  the  Hornet  Discovery  shaft.     There 
is  no  aplite  at  all  in  that  cross-cut  from  the  Hornet 
tunnel    to    the    Hornet    Discovery.     There     [451] 
might  be  some  quartz  porphyry  there;  I  would  not 
term  it  aplite;  I  do  not  think  anybody  would  term 
that  aplite.     The  material  is  about  the  same  from  the 
Gulf  to  the  Hornet  Discovery  shaft  as  it  is  from  the 
Gulf  to  the  Hornet  tunnel.    You  see  the  evidences 
of  mineral  on  three  sides  of  the  Hornet  shaft;  the 
northerly,  westerly  and  southerly  sides.     It  has  less 
mineralization  on  the  south  side;  don't  seem  to  be 
much  of  any  at  all.     There  is  considerably  less  of 
this  green  copper  mineralization  in  the  south  side  of 
the  shaft.     I  don't  think  there  is  a  good  deal  of  the 
old  filling  that  has  been  left  clinging  to  the  south  side 
of  the  shaft  in  the  process  of  cleaning  it  out ;  it  has 
been  pretty  well  scraped  off.     You  find  the  same  gen- 
eral material  in  the  lower  cross-cut  in  the  bottom  of 
the  Hornet  shaft,  northerly  to  the  Hornet  tunnel. 
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It  changed  a  little  bit  to  a  more  solid  appearance, 
that  is  all ;  the  granite  there  is  more  tight.     I  noticed 
red  oxide  in  the  lower  cross-cut ;  it  is  in  spots  through- 
out the  granite ;  I  would  not  term  it  kidneys  there ; 
there  is  some  red  oxide  there.     It  is  disseminated 
through  the  granite  there.     I  don't  know  how  little 
you  would   call  it;  I   did  not   take  a  sample    of  it. 
There  are  streaks  and  strikes  all  through  it  there. 
I  have  repeatedly  said  that  I  have  not  seen  any  faults 
there.     In  the  bottom  of  the  cross-cut,  where  it  ap- 
proaches the  tunnel,  I  saw  an  opening  in  the  granite 
showing  quite  a  good  deal  of  mineral,  with  a  north- 
erly and  southerly  course,  but  I  would  not  term  it  a 
fault.     If  it  pursued  its  course,  it  would  not  enter 
the  Hornet  shaft.     I  did  not  go  in  the  southwest 
drift  from  the  bottom  of  the  Hornet.     I  just  looked 
in  there  and  did  not  make  a  thorough  examination 
of  it.     I  do  not  know  what  material  is  in  there.     The 
south  wall  of  the  Hornet  Discovery  shaft  is  devoid 
of  mineral ;  that  might  be  the  making  of  the  hanging- 
wall;  after  you  dig  into  it  it  might  change  to  a 
heavier  mineralization ;  it  is  a  kind  of  granite ;  I  did 
not  see  any  definite  boundary  between  it  and  the  ma- 
terial lying  north;  I  did  not  see  any  talc  seam  in 
there. 

I  have  not  been  in  tunnel  37  since  it  has  been 
cleaned  out.  I  just  looked  in  there,  in  the  cross-cut 
north,  under  the  Hornet  tunnel.  My  impression  is 
that  when  I  looked  in  there  I  could  see  two  or  three 
bunches  of  vein  granite  in  there,  but  I  did  not  go  into 
it     [452]     to  examine  it.     I  am  not  positive  about  it. 
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Tunnel  36  might  be  twenty-five  feet  in  the  bedrock 
there.  I  examined  tunnel  36  pretty  thoroughly.  I 
helped  to  run  that  north  cross-cut  from  nearly  the 
face  of  that  tunnel.  That  tunnel  has  been  in  quite 
awhile,  but  last  winter  Mr.  Mason  and  I  in  doing 
the  representing  run  that  north  cross-cut.  Tunnel 
36  is  in  brown  stained  quartz.  There  is  a  granite 
wall  there  to  the  north  in  the  north  cross-cut.  We 
quit  there  and  called  that  the  wall ;  whether  it  would 
be  the  permanent  wall  is  a  question.  We  did  not 
find  any  south  wall,  unless  you  would  call  that  wall 
of  the  tunnel  as  you  go  in,  just  before  you  get  to  the 
cross-cut;  that  might  be  termed  a  wall  there.  It 
shows  movement  there  on  the  side  of  the  streak  of 
granite.  The  cross-cut  running  south  from  the  main 
tunnel  is  all  in  decomposed  granite.  Between  the 
north  wall  and  what  I  say  might  be  termed  the  south 
wall  along  the  line  of  the  tunnel  is  brown  stained 
granite,  a  solid  body  of  quartz  porphyry.  There  is 
no  copper  showing  there.  The  values  seem  to  have 
leached  out  when  receded  by  the  waters.  In  my 
judgment  that  is  the  vein.  I  said  I  saw  nothing  that 
I  would  caU  a  fault  in  the  ground  in  controversy. 
My  reason  for  saying  that  is  the  vein  keeps  its  same 
general  course  all  the  way  down  the  hill,  as  disclosed 
in  shaft  No.  19;  I  could  not  come  to  any  other  con- 
clusion as  a  practical  miner.  The  material  in  tunnel 
36  resembles  the  material  in  certain  points  that  I 
sunk  on  in  the  Pacific.  It  might  be  a  little  bit  harder 
up  there  in  the  Pacific,  is  the  only  difference ;  there 
is  not  so  much  of  the  brown  staining. 
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We  only  got  about  two  feet  in  bedrock  in  tunnel 
35.  We  just  simply  wanted  to  find  the  vein  there 
and  was  in  a  rush  to  do  other  work.  We  ran  that 
tunnel  some  time  last  winter;  I  don't  know  when  it 
was  started,  we  continued  it  when  we  represented 
last  Fall  a  year  ago.  It  was  not  in  bedrock  before 
we  started  the  last  work  there ;  we  started  in  a  slip, 
and  at  the  end  we  were  two  or  three  feet  in  the  bed- 
rock. The  exposure  there  is  brown  stained  quartz 
and  quartz  porphyry  mixed.  We  cross-cut  just  a 
little  to  the  north,  possibly  six  or  eight  feet,  such  a 
matter. 

<^.  Well,  how  much  of  that  cross-cut  and  the  tun- 
nel is  in  what  you  have  termed  vein  material  ? 

[453]  A.  Just  about  what  is  shown  there, — ^about 
eight  or  nine  feet. 

The  WITNESS.— We  did  not  cross-cut  for  the 
wall  there ;  we  did  not  find  the  walls.  We  found  the 
course  by  the  way  the  vein  lays  there;  there  were 
seams  running  east  and  west.  That  too  has  a  south- 
erly dip.  The  data  is  pretty  scanty  there  to  judge 
the  dip ;  if  we  had  sunk  shaft  19,— that  in  conjunc- 
tion with  the  other  work  done  farther  up  the  hill 
would  show  the  dip  in  tunnel  35.  We  determine  the 
dip  by  the  work  done  farther  up  the  hill  and  in  tun- 
nel 36,  and  work  done  in  tunnel  35 ;  we  located  shaft 
19  and  sunk  it  to  its  present  depth  and  got  into  the 
vein.  We  determined  the  dip  in  tunnel  36  by  the 
seams  and  stratification  of  that  stuff  that  is  in  there, 
in  the  two  feet  of  bedrock  that  shows.  Further,  the 
work  done  out  there  afterwards  near  the  railroad  in 
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shaft  19  conclusively  determines  it.  We  sunk  shaft 
19  this  sunmier,  the  summer  of  1911.  Shaft  21  was 
started,  I  think,  a  little  bit  prior  to  the  starting  of 
19.  They  went  over  and  started  this  one,  and  after 
they  finished  it  they  went  back  and  completed  shaft 
21.  Shaft  19  was  probably  commenced  in  July  or 
August.  I  did  not  work  there;  I  just  had  a  man 
working  with  Mr.  Mason.  I  have  been  down  shaft 
19  two  or  three  times.  In  conjunction  with  the  other 
work,  and  the  seams  and  stratification  in  shaft  19  I 
determine  the  strike.  The  seams  and  stratification 
in  shaft  19  run  in  an  easterly  and  westerly  direction. 
The  ladder  is  on  the  southwest  corner.  It  is  seventy- 
five  or  eighty  feet  deep.  The  bottom  of  the  shaft 
was  full  of  talc  and  porphyry,  granite  porphyry  and 
quartz  porphyry.  The  talc  is  all  one  big  body  there ; 
there  is  little  stratification  through  it;  the  shaft  is 
all  in  talc.  The  stratification  are  not  all  one  clear 
seam  of  talc  across  the  shaft ;  quartz  porphyry  in  its 
soft  states.  The  shaft  is  located  parallel  with  the 
vein,  and  the  seams  run  parallel  with  the  shaft. 
Therefore,  this  stratification  would  be  parallel  with 
the  vein.  The  seams  would  start  out  of  one  side  of 
the  shaft  that  the  ladder  was  on  and  run  across  to 
the  opposite  side;  the  ladder  would  be  on  the  west 
side  of  the  shaft,  and  the  seams  run  from  east  to  west. 
I  saw  the  rock  you  call  aplite  is  being  mined  on  the 
Butte  hill  for  ore.  It  was  mined  in  the  Modoc.  I 
mined  it  myself  when  I  was  leasing  there.  The  ore 
appeared  in  a  whitish  form,  with  black  specks  of 
[454]     copper  shot  all  through  it.     It  was  in  a  vein. 
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It  was  in  one  place  in  the  vein.  There  was  about 
two  feet  of  that  went  nine  per  cent  copper.  We  did 
not  determine  its  length;  we  did  not  work  it  out. 
We  were  shut  off  on  account  of  expiration  of  our 
lease  before  we  could  work  it  out.  It  might  possibly 
have  had  quartz  crystals  in  it.  I  do  not  believe  I 
heard  Mr.  Mason  speak  of  some  ore  up  in  that  neigh- 
borhood somewhere  that  looked  like  peanut  candy. 

Complainant's  Exhibit  21  might  be  called  quartz, 
— quartz  porphyry.  It  is  practically  the  same  as 
Defendants'  Exhibit  73  that  I  brought  in,  except  that 
our  73  is  stained  with  the  green  copper. 

Q.  Mr.  Clark,  what  do  you  see  in  shaft  No.  1  that 
leads  you  to  form  the  conclusions  that  it  would  jus- 
tify location  and  development  as  a  mining  claim,  with 
any  reasonable  prospect  of  discovering  pay  ore  *? 

A.  Well,  I  might  answer  that  question  by  saying 
an  instance  that  I  know  of  here, — what  would  justify 
a  mining  man  or  a  prospector  locating  the  Anaconda 
mine,  or  the  Mountain  View?  The  Mountain  View 
had  not  an  assay  in  the  surface  of  it, — for  four  hun- 
dred feet  you  could  not  get  an  assay  there. 

The  WITNESS. — I  saw  vein  material  in  shaft 
No.  1  that  would  justify  me  as  a  mining  man  in  locat- 
ing and  developing  that  as  a  mining  claim,  with  rea- 
sonable prospects  of  discovering  ore ;  in  shaft  No.  2 
the  circumstances  are  the  same.  My  reasons  and 
conclusions  are  the  same  for  shaft  No.  9,  the  timbered 
shaft.  A  prospector  that  would  not  locate  that  had 
better  go  out  of  business  and  quit  prospecting.  I 
came  to  the  same  conclusion  as  to  the  Hornet  shaft. 
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In  shaft  No.  9,  I  base  my  judgment  upon  what  I  see 
in  the  cross-cut  from  the  shaft.  I  see  no  difference 
between  the  part  of  the  district  east  of  Silver  Bow 
Creek  and  that  west  of  Silver  Bow  Creek  with  refer- 
ence to  copper  values  after  it  gets  to  water  level. 
There  might  be  in  several  instances  this  difference 
before  you  get  to  water  level, — ^in  former  days  there 
was  never  any  placer  mining  done  on  the  east  or 
southern  side  of  Silver  Bow  Creek.  Therefore,  this 
claim  you  have  located  here  for  placer  is  of  no  par- 
ticular use  for  the  gold  that  is  in  it.  On  the  east  side 
you  find  a  great  deal  of  this  cuprite  and  chrysocolla 
near  the  surface.  You  do  not  find  [455]  so  much 
of  it  on  the  west  side.  We  found  it  on  the  Wild  Bill 
on  the  Surface  in  1883.  I  do  not  know  that  there  is 
any  other  showing  among  the  producing  mines  of 
Butte.  On  the  east  side  at  times  we  found  native 
copper,  in  the  Pacific.  I  think  you  can  find  it  on  the 
west  side  in  the  Parrot.  I  think  I  got  native  copper 
there  myself,  in  the  two  hundred  and  twenty-five  foot 
level.  I  do  not  know  of  any  other  mines  it  has  been 
found  to  my  personal  knowledge.  The  vein  material 
on  the  Pacific  in  places  was  largely  like  this  exhibit 
73  I  brought  in  from  there,  after  it  got  down  a  little 
where  the  ore  showed  fairly  well.  On  the  surface 
there  was  a  portion  of  the  vein  quite  soft — this  green 
soft  material  Mr.  Winchell  called  aplite,  and  said  it 
wasn't  soluble,  but  we  demonstrated  that  it  was 
soluble,  and  went  fifteen  per  cent  copper;  that  was 
the  material  part  of  the  shipment  we  made.  That 
was  from  the  southern  lead.     Of  course,   I  don't 
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know  the  term  aplite  at  all.     When  he  came  there  we 

called  it  quartz  aplite. 

Redirect  Examination. 
(By  Mr.  NOLAN.l 

The  WITNESS.— I  remember  the  time  that  Mr. 
Winchell  made  the  examination  of  some  of  the  rock 
that  is  now  referred  to  as  aplite  by  him;  that  was  in 
the  spring  of  1902. 

Q.  And  did  he  have  any  designation  for  this  ma- 
terial different  from  the  designation  that  he  gives  it 
now? 

By  Judge  BOURQUIN. — Objected  to  as  incom- 
petent, in  that  it  would  be  hearsay,  and  if  intended 
for  impeachment  no  foundation , has  been  laid. 

A.  Well,  he  called  it  aplite  at  that  time,  and  he 
calls  it  aplite  now. 

The  WITNESS.— I  noticed  this  chrysocolla  on  the 
west  side  in  the  Wild  Bill.  There  was  some  of  in 
the  Parrot,  in  the  Grouse,  what  we  called  the  Shakes- 
peare Parrot.  In  answering  a  question  put  to  me  on 
direct  examination,  speaking  about  parallel  leads,  I 
said  that  the  closest  distance  between  parallel  leads 
within  my  knowledge  was  thirty-five  feet.  At  the 
point  where  I  observed  it,  in  the  Mountain  View 
mine,  the  intervening  ground  was  not  mineralized 
so  as  to  become  [456]  ore.  I  presume  up  at  the 
Modoc  there  is  six  or  eight  feet,  which  is  the  greatest 
distance  I  know  of,  where  there  is  a  replacement  of 
the  granite  adjacent  to  the  lead.  I  do  not  believe  I 
was  in  any  other  mines  on  the  east  side  in  the  neigh- 
borhood  of   this   ground   where   the   bedrock   was 
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reached,  any  more  tlian  the  Bullwhaeker;  I  saw  the 

showing  made  there. 

Recross-examination. 
(By  Judge  BOURQUIN.) 

The  WITNESS.— This  streak  I  have  reference  to 
in  the  Modoc  which  was  mineralized  for  about  six 
feet  beyond  the  walls  of  the  vein,  widened  out  to  two 
or  three  posts  wide,  and  the  intervening  six  or  eight 
feet  was  mineralized.  The  main  vein  had  been 
mined  out  by  Mr.  Daly  in  the  early  days.  I  couldn't 
say  whether  this  streak  continued  any  distance  on  its 
course  after  it  left  the  main  vein.  It  was  not  all 
mined  out.  I  had  cut  it  from  one  end,  and  it  was  cut 
at  the  other  end  for  a  distance  of  three  or  four  hun- 
dred feet ;  it  lay  immediately  north  of  the  main  vein, 
six  or  seven  feet,  and  lying  parallel  with  the  vein 
after  it  resumed  its  regular  course ;  in  its  widest  part 
it  was  fully  as  wide  as  the  main  vein.  The  country 
between  the  two  ore  bodies  was  pretty  well  impreg- 
nated with  low-grade  copper,  porphyry  and  granite 
filling,  and  lay  parallel  there  for  something  like  two 
or  three  hundred  feet ;  as  far  as  I  went,  they  were  six 
or  eight  feet  apart. 

(Subscribed  by  Clinton  C.  Clark  and  sworn  to  be- 
fore the  master,  January  19th,  1912.) 
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WILLIAM  R.  HOCKING,  a  witness  duly  called 
and  sworn  on  behalf  of  the  defendants,  testified  as 
follows : 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS. — I  am  an  assayer  for  nine  years. 
I  have  followed  that  business  in  the  City  of  Butte 
nearly  all  of  the  time.  My  place  of  business  is 
known  as  the  Rombauer  assay  office.  I  acquired  the 
knowledge  in  Butte  and  British  Columbia.  It  was 
mostly  practical,  I  attended  a  college  in  Victoria. 
My  business  here  is  extensive ;  I  do  a  good  business. 
I  assay  for  nearly  everything,  including  gold,  [457] 
silver,  copper  and  silica.  I  know  a  gentleman  by  the 
name  of  John  Stafford.  He  brought  samples  for 
me  to  assay.  I  issued  certificates  to  him  showing 
what  the  results  were.  Calling  my  attention  to  De- 
fendants' Exhibits  71  and  72,  those  are  the  certifi- 
cates I  issued  to  him.  I  remember  him  bring  the 
samples  from  which  those  assays  were  made.  On 
the  16th  of  December,  1911,  there  were  five  samples 
brought  to  me ;  they  were  pieces  of  rock ;  they  were 
numbered  at  the  time  they  were  turned  over  to  me. 
I  made  the  assays  myself.  I  issued  the  certificate, 
Defendants'  Exhibit  71,  to  him  showing  the  values 
they  contained;  that  certificate  correctly  represents 
the  ore  values  of  those  samples  which  were  assayed 
by  me. 

Defendants'  Exhibit  71  offered  and  received  in 
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evidence.  He  brought  other  samples  to  me  to  have 
them  assayed  on  December  18th ;  those  samples  were 
numbered  when  he  brought  them  in,  1,  2,  3.  I  fur- 
nished him  a  certificate  showing  the  assay  values  of 
those  samples;  Defendants'  Exhibit  72  is  the  certifi- 
cate I  issued.  That  certificate  correctly  represents 
the  values  of  those  samples.  I  assayed  those  samples 
for  silica  and  copper. 

(Defendants'  Exhibit  72  offered  and  received  in 
evidence.) 

Defendants'  Exhibit  71  was  assayed  for  silver, 
silica  and  copper. 

I  know  a  gentleman  named  E.  E.  Watson.  He 
brought  samples  to  me  representing  C.  C.  Clark  on 
December  20th ;  they  are  numbered  from  1  to  15  in- 
clusive. I  assayed  those  samples,  and  issued  a  cer- 
tificate showing  the  assay  returns  from  those  sam- 
ples. Defendants'  Exhibit  53  is  the  certificate  I  is- 
sued showing  the  assay  values;  those  samples  were 
assayed  for  copper  and  silica ;  that  exhibit  correctly 
shows  the  assay  returns  of  those  samples. 

(Defendants'  Exhibit  53  offered  and  received  in 
evidence.) 

Cross-examination. 
(By  Judge  BOTJRQUIN.) 

The  WITNESS.— The  college  I  attended  in  Vic- 
toria was  a  preparatory  school  where  they  taught 
chemistry.  That  was  not  before  I  started  my  prac- 
tical work.  I  started  for  Kearney  and  Hand  in  1894 
in  Butte,  I  worked  for  them  about  six  months;  I 
attended  school  six  months;  I  did  not  take  a  degree. 
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I  have  studied  chemistry  sufficient  [458]  for  as- 
saying. It  is  not  a  difficult  matter  tp  assay  the  com- 
mon metals.  I  assayed  those  rocks  and  examined 
them  for  silica  as  well  as  copper  and  silver.  There 
are  some  of  the  smelters  that  buy  silica  ores.  You 
find  as  much  or  more  silica  in  granite  or  aplite. 
Those  samples  were  brought  to  me  in  sacks  similar  to 
these,  each  sample  in  a  separate  sack,  about  five  or 
six  pounds  to  a  sample.  The  samples  seemed  to  me 
to  be  an  average  picking  down  the  face ;  some  of  them 
were  about  as  large  as  your  fist  and  others  were 
smaller.  I  would  not  say  that  the  most  of  the 
samples  were  in  large  pieces.  I  would  say  they  were 
just  merely  an  average  sample.  There  were  pieces 
as  big  as  your  fist  down  to  just  dirt.  I  know  nothing 
from  whence  they  were  taken.  I  simply  assayed  the 
rock  and  made  my  returns.  They  said  to  be  very 
careful  about  them ;  they  were  lawsuit  samples.  The 
rock  brought  to  me  is  characteristic  of  that  Bull- 
whacker  stuff  out  there.  The  ore  was  copper,  silica, 
carbonate  and  copper  oxide,  in  some  of  the  samples. 
Some  of  the  samples  ran  very  low,  simply  a  trace. 
The  material  that  composed  those  samples  was  all 
green,  all  stained  with  copper  stain,  nearly  all  of  the 
stuff  that  they  brought  in,  some  more  so  than  others. 
I  did  not  notice  any  rock  amongst  the  samples  known 
as  aplite.  I  would  not  be  absolutely  certain  that  I 
know  aplite  when  I  see  it.  Most  of  those  samples 
that  were  as  large  as  my  fist  were  granite  and  por- 
phyry and  stuff  like  that.  There  was  some  cuprite, 
red  oxide  of  copper  in  it ;  I  would  not  say  any  of  those 
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large  pieces  were  of  that  character  of  rock.  This 
granite  I  mention  did  not  carry  any  of  the  red  oxide. 
I  think  the  samples  I  am  referring  to  are  the  ones 
brought  in  by  Mr.  Watson.  The  first  five  samples 
he  had  were  all  showing  high-grade  cop]3er  oxide  or 
cuprite ;  the  rest  of  them  were  all  green, — just  merely 
green.  The  sample  14, — the  Watson  sample — shown 
in  Exhibit  53, 1  would  call  that  carbonate  or  silicate ; 

I  am  sure  it  was  one  or  the  other.  That  is  appar- 
ently a  very  high-grade  sample.  I  do  not  remember 
whether  there  was  any  copper  oxide  in  it.     Number 

II  on  Exhibit  33  was  not  a  high-grade  sample, — just 
merely  green.  I  made  no  notes  or  memorandum  as  to 
the  character  of  the  sample.  I  remember  samples 
1,  2  and  3  and  5  on  Exhibit  71  from  the  numbers  on 
my  books,  and  I  remember  the  character  of  the  ore ; 
I  would  say  there  was  quite  [459]  a  lot  of  copper 
oxide  in  those ;  there  was  a  green  kind  of  rock  with 
kidneys  of  cuprite,  right  in  the  green  carbonate. 
Copper  oxide  carries  somewhere  around  eighty  per 
cent  copper.  I  do  not  remember  the  two  on  Exhibit 
T2,  on  the  Rabbit  Discovery.  I  think  there  was  a 
little  copper  oxide  in  some  of  those ;  I  am  not  positive. 

Redirect  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— I  said  that  in  the  case  of  the 
sample  brought  by  Watson  that  they  had  the  appear- 
ance of  samples  picked  down  fairly  representing  the 
material.  I  would  not  know  where  they  were  taken 
from,  but  they  were  just  ordinary  samples  like  is 
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generally  brought  in  of  tlie  ore, — some  coarse  and 
some  fine.  I  say  each  sample  contained  a  sack  full 
the  same  as  the  sacks  you  have  on  the  table. — the 
larger  sacks,  most  full.  I  would  say  the  size  of  the 
sack  would  be  indicated  by  Complainant's  Exhibit 
No.  22. 

(Subscribed  by  the  witness  and  sworn  to  before 
the  master.) 

By  General  XOLAZST. — I  will  read  from  the  record 
now  the  testimony  of  John  Hoyland.  who  is  dead, 
given  in  the  case  of  the  Butte  Land  and  Investment 
Company,  Pat  Mullins,  Levi  J.  Hamilton  and  Olivia 
H.  Hopkins  against  E.  C.  Merriman.  Louis  Mason, 
John  MacGinness  and  F.  Augustus  Heinze. 

By  Mr.  SHELTOX.— We  object  to  the  testimony 
upon  the  groimd  that  the  testimony  of  this  witness 
given  in  another  case  is  not  admissible  in  this  case 
for  the  reason  that  it  is  hearsay  and  incompetent. 

By  General  XOLAX. — The  pui"pose  of  showing  the 
admissibility  of  this. — of  course  you  do  not  make 
any  question, — I  will  furnish  the  proof  later  on  that 
Hoyland  is  dead,  and  you  do  not  make  any  question 
about  the  condition  in  which  the  record  is. — that  is, 
I  need  not  call  the  stenographer. 

By  Judge  B OUR QUIX.— That  is  correct. 

By  General  XOLAX. — For  the  pui-pose  of  show- 
ing the  competency  of  this  evidence,  in  the  light  of 
the  objection  made,  I  desii'e  to  offer  in  evidence  the 
judgment-roll,  showing  the  issues  involved  in  that 
case,  and  the  fact  that  this  is  the  original  I  will  have 
to  read     [460]     the  judgment-roll  into  the  record. 
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This  is  the  judgment-roll  in  case  9,000. 

Mr.  SHELTON.— We  object  on  the  ground  it  is 
irrelevant  and  immaterial. 

By  General  NOLAN.— (Reading:) 

The  plaintiff  complains  and  alleges  that  the  Butte 
Land  &  Investment  Company  is  now  and  at  all  times 
mentioned  has  been  a  corporation  organized  and 
existing  under  the  laws  of  Montana. 

That  the  plaintiffs  are  now  and  at  all  times  herein 
mentioned  have  been  the  owners  and  (except  as  to 
the  acts  of  trespass  hereinafter  specified)  in  posses- 
sion and  entitled  to  the  possession  of  the  following 
described  piece  of  mining  ground  situated  in  T.  3 
N.,  R.  7  W.,  Silver  Bow  County,  Montana,  to  wit: 
Beginning  at  Corner  No.  4'  of  Survey  No.  3379  (for 
which  patent  was  issued  on  December  19th,  1895),  a 
granite  stone  marked  4-3379;  thence  with  magnetic 
variation  21  degrees  30  minutes  E.,  N.  80  degrees 
50  minutes  W.  and  182  feet  to  corner  No.  5,  a  quartz 
stone  marked  5-3379;  thence  with  magnetic  varia- 
tion 19  degrees  15  minutes  E.,  S.  77  degrees,  12 
minutes  W.,  906.8  feet ;  thence  with  magnetic  varia- 
tion 20  degrees  E.,  N.  12  minutes  west,  600  feet; 
thence  with  magnetic  variation  19  degrees,  15  minutes 
E.,  N.  77  degrees  12  minutes  E.  378  feet ;  thence  with 
magnetic  variation  20  degrees  15  minutes  E.,  S.  63 
degrees  15  min.  E.  482.5  feet  more  or  less  to  corner 
No.  3  of  said  Survey  No,  3379  and  cornerstone 
20x8x6  inches,  marked  3-3379 ;  thence  with  magnetic 
variation  21  deg.  E.  S.  42  deg.  05  min.  E.,  398  feet 
to  place  of  beginning ;  together  with  all  of  the  mines, 
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ores  and  minerals  therein  contained. 

That  heretofore  while  the  plaintiffs  were  owners 
in  possession  and  entitled  to  the  possession  of  said 
mining  ground  the  defendants,  without  right  and 
without  the  consent  and  against  the  wish  of  the  plain- 
tiffs, entered  into  and  upon  the  said  mining  ground 
and  mined  and  extracted  and  carried  away  there- 
from and  converted  to  their  own  use,  ores  carrying 
gold,  silver,  copper  and  other  valuable  metals  to  the 
value,  as  plaintiffs  are  informed  and  believe,  of  five 
thousand  dollars ;  that  said  defendants  have  not  paid 
the  [461]  plaintiffs  for  the  same  or  any  part 
thereof. 

Wherefore,  the  plaintiffs  ask  judgment  against 
the  defendants  of  the  sum  of  five  thousand  dollars, 
and  costs  of  suit. 

Plaintiffs  for  further  and  equitable  cause  of  action 
against  the  defendants  allege : 

1st :  That  the  plaintiff  the  Butte  Land  &  Invest- 
ment Company  is  now  and  at  all  times  herein  men- 
tioned has  been  a  corporation  organized  and  exist- 
ing under  the  laws  of  Montana. 

2nd :  That  plaintiffs  are  now  and  at  all  times  re- 
ferred to  herein  have  been  the  owners  and  (except  as 
to  the  acts  of  trespass  hereinafter  specified)  in  pos- 
session and  entitled  to  the  possession  of  the  follow- 
ing described  piece  of  mining  groimd  situated  in  T. 
3  N.,  R.  7  W.,  Silver  Bow  County,  Montana,  to  wit: 

(Same  property  as  described  in  foregoing  part  of 
complaint.) 

That  the  said  piece  of  mining  ground  is  patented 
under  the  laws  of  the  United  States,  and  that  the 
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estate,  right  and  title  of  these  plaintiffs  therein  is 
valuable  for  the  ores  of  gold  and  silver  and  copper 
in  said  claim  contained,  and  that  there  are  large 
quantities  of  valuable  ores  in  said  claim  the  property 
of  and  belonging  to  these  plaintiffs, 

3rd:  That  heretofore,  to  wit:  During  the  year 
1901  while  the  plaintiffs  were  owners  in  the  posses- 
sion and  entitled  to  the  possession  of  the  said  mining 
ground,  the  defendants,  without  their  consent  and 
without  right,  by  means  of  a  certain  shaft,  levels, 
drifts  and  other  underground  workings,  entered  upon 
and  into  plaintiffs'  said  mining  ground  and  as  plain- 
tiffs are  informed  and  believe,  began  to  mine,  carry 
away  and  convert  to  their  own  use  large  quantities 
of  valuable  ores  carrying  gold,  silver  and  copper. 
That  as  plaintiffs  are  informed  and  believe  the  de- 
fendants have  heretofore  mined  and  carried  away 
and  converted  to  their  own  use  from  said  mining 
ground  ores  to  the  value  of  five  thousand  dollars. 

That  said  defendants  are  now  engaged  in  mining, 
carrying  away  and  converting  to  their  own  use  valu- 
able ores  belonging  to  plaintiffs  from  said  mining 
ground,  and  threaten  to  and  will  unless  enjoined  by 
an  order  of  this  court,  from  day  to  day  enter  upon 
said  mining  ground,  and  mine,  carry  away  and  con- 
vert valuable  ores  therefrom  to  [462]  their  own 
use. 

4th:  That  these  plaintiffs  have  no  means  of  as- 
certaining the  exact  amount  or  value  of  the  ores 
heretofore  extracted  or  carried  or  which  will  here- 
after be  extracted  or  carried  away  from  said  mining 
ground,  and  that  unless  they  are  enjoined  therefrom 
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the  plaintiffs  will  be  obliged  to  bring  numerous  ac- 
tions against  the  said  defendants  to  recover  the  value 
of  said  ores,  and  will  be  obliged  hereafter  to  rely 
largely  on  the  good  faith  of  said  defendants  to  as- 
certain the  amount  and  value  thereof. 

WHEREFORE  plaintiffs  ask  that  an  injunction 
pending  the  termination  of  this  action  be  issued,  re- 
straining and  enjoining  the  defendants  from  enter- 
ing upon  plaintiffs'  said  mining  ground,  or  mining 
or  carrying  away  or  extracting  or  converting  to  their 
own  use  any  ores  or  minerals  therefrom. 

2nd:  That  plaintiffs  be  adjudged  the  owners  of 
said  mining  ground  and  entitled  to  the  possession 
thereof,  and  that  upon  the  final  determination  thereof 
the  defendants  and  all  persons  acting  through  or 
under  them  be  forever  enjoined  from  entering  upon 
and  into  or  mining  or  carrying  away  any  ores  there- 
from. 

McBRIDE  and  McBRIDE, 
Attorneys  for  Plaintiffs. 

(Verified  by  Patrick  Mullins  January  22, 1901.) 

(Filed  Jan.  22,  1901.) 

AMENDED  AND  SUPPLEMENTAL  ANSWER 
OF  R.  0.  MERRIMAN  AND  LOUIS  MASON. 
Come  now  the  defendants  R.  O.  Merriman  and 
Louis  Mason,  and  leave  of  court  having  been  ob- 
tained, file  this,  their  separate  amended  and  supple- 
mental answer  and  cross-complaint  to  the  complaint 
of  plaintiffs  on  file  herein,  and  allege  and  say: 

1:  Deny  each  and  every  allegation  contained  in 
said  complaint  on  file  herein,  except  as  hereinafter 
specifically  admitted,  qualified  or  denied. 
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2 :  Admit  that  the  plaintiff,  Butte  Land  &  Invest- 
ment Company  is  a  corporation. 

3 :  Deny  that  the  plaintiffs,  or  either  of  them,  are 
now,  or  [463]  were  at  all  the  times  mentioned  in 
plaintiffs'  complaint  or  at  all,  the  owners,  or  in  pos- 
session, or  entitled  to  the  possession  of  the  mining 
ground  mentioned  in  plaintiffs'  complaint,  except  as 
hereinafter  set  forth. 

4 :  Deny  that  the  defendants  R.  O.  Merriman  and 
Louis  Mason,  or  either  of  them,  while  said  plaintiffs, 
or  either  of  them,  were  owners  in  possession  or  en- 
titled to  the  possession  of  the  said  mining  ground, 
or  at  all,  without  right,  entered  into  or  upon  the  said 
mining  ground  or  mined  or  extracted  or  carried  away 
therefrom  or  o:  nverted  to  their  own  use,  any  ore 
carrying  g^'  ^silver,  copper  or  other  valuable  metals, 
of  the  value  of  five  thousand  dollars,  or  of  any  other 
value  or  at  all. 

5:  And  defendants  R.  O,  Merriman  and  Louis 
Mason,  for  answer  to  plaintiffs'  further  and  equitable 
cause  of  action  set  out  in  said  plaintiffs'  complaint, 
deny  each  and  every  allegation  thereof,  except  as 
hereinafter  specifically  admitted,  qualified  or  denied. 

6:  Deny  that  the  plaintiffs  or  any  of  them  are 
now  or  at  all  or  any  of  the  times  referred  to  in  plain- 
tiffs' complaint  have  been  the  owners  or  in  posses- 
sion or  entitled  to  the  possession  of  the  mining 
ground  described  in  plaintiffs '  further  and  equitable 
cause  of  action. 

7:  Deny  that  during  the  year  1901,  or  at  any 
other  time,  while  the  plaintiffs  were  the  owners  or 
in  the  possession  or  entitled  to  the  possession  of  the 
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said  mining  ground  these  answering  defendants  with- 
out right  or  without  the  consent  of  plaintiffs  or  at  all, 
by  means  of  a  certain  or  any  shaft,  levels,  drifts  or 
other  underground  workings,  entered  upon  and  into 
the  plaintiffs  said  mining  ground,  or  carried  away 
therefrom,  or  converted  to  their  own  use,  large  or 
any  quantities  of  valuable  ores  carrying  gold,  silver 
or  copper  to  the  value  of  five  thousand  dollars  or 
any  other  sum  or  amount. 

8 :  Deny  that  said  answering  defendants  are  now 
engaged  in  mining,  carrying  away  or  converting  to 
their  own  use  valuable  or  any  ores  belonging  to  plain- 
tiffs from  said  mining  ground,  or  that  they  threaten 
or  will,  unless  restrained  by  an  order  of  this  court, 
enter  upon  said  ground  or  mine  can  •  away  or  con- 
vert valuable  or  any  ores  therefrom  tu  their  own 
use  or  at  all. 

[464]  9i :  Deny  that  the  plaintiffs  have  no  means 
of  ascertaining  the  exact  amount  or  value  of  the  ores 
alleged  to  have  been  extracted  or  carried  away  by 
these  answering  defendants,  or  which  will  as  alleged 
hereafter  be  extracted  or  carried  away  from  said  min- 
ing ground;  and  deny  that  unless  these  defendants 
are  enjoined  therefrom  plaintiffs  will  be  obliged  to 
bring  numerous  or  any  actions  against  these  defend- 
ants to  recover  the  value  of  such  ores,  or  that  plain- 
tiffs will  be  obliged  hereafter  to  rely  largely  or  at 
all  on  the  good  faith  of  these  defendants  to  ascer- 
tain the  amount  and  value  of  such  ores  so  alleged 
to  have  been  taken  or  to  be  about  to  be  taken. 

And  these  answering  defendants,  B.  O.  Merriman 
and  Louis  Mason,  for  a  further  answer  and  cross- 
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complaint  and  equitable  defense  to  the  complaint  of 
plaintiffs  herein,  allege: 

1 :  That  the  title  which  the  plaintiffs  allege  they 
have  to  the  premises  described  in  their  complaint  on 
file  herein  is  under  and  by  virtue  of  a  certain  patent 
granted  by  the  Government  of  the  United  States  to 
the  Butte  &  Boston  placer  claim  referred  to  in  the 
plaintiffs'  complaint,  the  Declaratory  Statement  of 
which  claim  is  recorded  in  Book  "B"  on  page  24 
of  Placer  Claims  in  the  office  of  the  County  Clerk 
and  Recorder  of  Silver  Bow  County,  Montana,  on  or 
about  the  20th  day  of  December,  A.  D.  1800,  and 
w^hich  said  patent  was  granted  to  one  S.  V.  Kemper 
and  Josephine  Lorenz,  the  predecessors  in  interest 
of  the  plaintiff's  herein, 

2:  That  the  application  for  said  patent  was  made 
on  the  11th  day  of  May,  1801.  That  the  patent  to 
said  claim  was  granted  on  the  19th  day  of  December, 
1895,  and  is  recorded  in  Vol.  236,  page  313,  in  the 
General  Land  Office  at  Washington,  D.  C,  but  that 
the  same  is  not  of  record  in  the  office  of  the  County 
Clerk  and  Recorder  of  Silver  Bow  County,  Montana. 

3 :  That  the  said  patent  as  granted  as  aforesaid 
by  the  Government  of  the  United  States,  as  herein- 
above set  forth,  contained  the  following  express  res- 
ervations, conditions  and  stipulations,  to  wit : 

''First:  That  the  grant  herewith  made  is  re- 
stricted in  its  exterior  limits  to  the  boimdaries  of 
the  said  mining  premises"  (being  [465]  the  same 
premises  described  in  plaintiffs'  complaint)  "and  to 
any  veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold,  silver,  cinnibar,  lead,  tin,  copper  or 
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other  valuable  deposits  which  have  been  discovered 
within  said  limits  subsequent  to,  and  which  were  not 
known  to  exist  on  the  11th  day  of  May,  A.  D.  1891." 

"Second:  That  should  any  vein  or  lode  of  quartz 
or  other  rock  in  place  bearing  gold,  silver,  cinnibar, 
lead,  tin,  copper  or  other  valuable  deposits  be  claimed 
or  kno^vn  to  exist  within  the  above  described  prem- 
ises at  said  last  named  date,  the  same  is  expressly 
excepted  and  excluded  from  these  presents." 

"Third:  That  the  premises  hereby  conveyed  may 
be  entered  by  the  proprietor  of  any  vein  or  lode  of 
quartz  or  other  rock  in  place  bearing  gold,  silver, 
cinnibar,  lead,  tin,  copper  or  other  valuable  deposits, 
for  the  purpose  of  extracting  and  removing  the  ore 
from  such  vein  or  lode  should  the  same  or  any  part 
thereof  be  found  to  penetrate,  intersect,  pass  through 
or  dip  into  the  mining  ground  or  premises  hereby 
conveyed. ' ' 

4:  That  at  the  time  of  the  location  of  the  Butte 
&  Boston  placer  claim,  and  the  survey  thereof,  and 
at  the  time  of  the  application  for  said  patent  on  the 
said  11th  day  of  May,  1891,  a  lode,  vein,  and  deposit 
of  mineral,  of  quartz  and  other  rock  in  place  carry- 
ing gold,  silver,  copper  and  other  valuable  minerals 
was  known  to  exist  within  the  boundaries  of  said 
Butte  and  Boston  placer  claim  and  that  the  fact  that 
the  said  vein  did  exist  within  said  premises  was 
known  to  the  said  S.  V.  Kemper  and  Josephine 
Lawrence,  the  patentees  of  said  claim  and  their 
privies  in  interest  therein,  and  the  community  gen- 
erally on  said  11th  day  of  May,  1891,  and  at  all  the 
times  hereinbefore  mentioned. 
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5 :  That  thereafter  and  on  the  19th  day  of  May, 
A.  D.  1900,  Samuel  Kift  and  Isaac  Knoyle,  then  citi- 
zens of  the  United  States,  went  upon  the  said  prem- 
ises mentioned  in  plaintiffs'  complaint,  being  the 
same  premises  described  in  the  said  patent  from  the 
Grovernment  of  the  United  States,  and  proceeded  to 
locate  the  same  as  a  lode  claim  on  said  lode  and  vein 
theretofore  known  to  exist  prior  to  said  application 
for  patent,  by  putting  up  a  notice  at  the  discovery 
shaft  of  [466]  said  claim,  containing  the  name  of 
the  lode,  the  date  of  location  and  their  own  names 
as  locators,  and  containing  the  number  of  lineal  feet 
along  the  course  of  said  vein  each  way  from  the  point 
of  discovery,  with  the  width  on  each  side  of  the 
center  of  the  said  vein,  and  the  general  course  of 
said  lode;  and  distinctly  marked  the  boundaries  of 
said  claim  upon  the  ground  so  that  said  boundaries 
could  be  readily  traced;  and  did  afterwards,  to  wit, 
on  the  2nd  day  of  June,  A.  D.  1900,  cause  a  declar- 
atory statement  of  said  location  and  mining  claim, 
and  which  was  designated  as  the  Hornet  Quartz  Lode 
Mining  Claim  therein,  under  which  said  name  said 
claim  was  located  as  aforesaid,  to  be  filed  in  the  office 
of  the  Clerk  and  Recorder  of  Silver  Bow  County, 
Montana,  and  recorded  Pat.  page  384,  Volume  T, 
Lode  Location  Eecords  of  said  County,  a  copy  of 
which  is  hereto  annexed  marked  Exhibit  '*A,"  and 
made  a  part  hereof ;  that  thereafter  on  the  27th  day 
of  December,  A.  D.  1900,  the  said  Samuel  Kift  and 
Isaac  Knoyle  caused  an  amended  declaratory  state- 
ment of  said  location  of  said  Hornet  quartz  lode 
mining  claim  to  be  filed  in  the  office  of  the  Clerk  and 
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Eecorder  of  Silver  Bow  County,  Montana,  which 
is  recorded  on  page  213,  Volume  "U"  of  the  lode 
location  record  of  said  County,  a  copy  of  which  is 
hereto  annexed,  marked  Exhihit  "B"  and  made  a 
part  hereof,  w^hereby  and  by  reason  of  all  of  which 
said  acts  as  aforesaid,  the  said  locators  became  the 
owners  of  and  entitled  to  the  possession  of  said  Hor- 
net quartz  lode  mining  claim;  that  on  the  21st  day 
of  May,  A.  D.  1900,  the  said  Samuel  Kift  and  Isaac 
Knoyle   executed,   acknowledged   and   delivered   to 
Louis  Mason,  one  of  the  answering  defendants  herein, 
a  good   and  sufficient   lease  and   bond  of  the   said 
premises,  a  copy  of  which  is  hereto  annexed,  and 
marked  Exhibit  "C,"  and  made  a  part  hereof;  that 
on  the  same  date  the  said  Louis  Mason  assigned  and 
transferred  for  good  and  valuable  consideration  the 
said  lease  and  bond,  and  all  of  his  rights  therein,  to 
R.   O.   Merriman,  the   other  answering   defendant 
herein,  and  said  R.  0.  Merriman  subsequently  and 
for  a  good  and  valuable  consideration  transferred 
one-half  interest  in  said  bond  and  lease  to  said  Louis 
Mason;  and  that  said  defendants,  R.  O.  Merriman 
and  Louis     [467]     Mason  were  in  possession  of  the 
said  Hornet  quartz  lode  mining  claim  at  the  time  of 
the  beginning  of  this  suit  and  the  issuance  of  the  re- 
straining order  herein,  under  and  by  virtue  of  said 
bond  and  lease.     That  the  said  Hornet  quartz  lode 
mining  claim  covers  the  same  ground  and  is  part  and 
parcel  of  said  Butte  and  Boston  placer  claim  re- 
ferred to  in  plaintiff's  complaint. 

6:     That  thereafter  and  in  the  month  of  May, 
A.  D.  1900,  and  upon  the  respective  dates  mentioned 
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in  the  various  declaratory  statements  hereinafter 
referred  to  as  Exhibits  "D,"  ''E,"  "F,"  and  ''G" 
as  the  dates  of  location  thereof,  the  defendant  R.  O. 
Merriman  went  upon  the  said  ground,  known  as  and 
referred  to  herein  as  the  Butte  and  Boston  placer 
claim,  and  located  what  are  known  as  the  Gulf,  Hope, 
Rabbit  and  Olivia  quartz  lode  mining  claims  on  the 
lode  hereinbefore  referred  to,  as  having  been  known 
to  exist  prior  to  the  application  for  said  Butte  and 
Boston  placer,  by  putting  up  a  notice  on  each  of  said 
claims  at  the  discovery  shaft  thereof,  containing  the 
name  of  the  lode,  the  date  of  location,  and  his  own 
name  as  locator,  and  containing  the  number  of  lineal 
feet  in  length  along  the  course  of  said  veins  each 
way  from  the  point  of  discovery,  with  the  width  on 
each  side  of  the  center  of  the  vein,  and  the  general 
course  of  the  said  lode,  and  distinctly'  marked  the 
boundaries  of  each  of  said  claims  upon  the  ground,  so 
that  said  boundaries  could  be  readily  traced;  and  did 
afterwards,  to  wit,  on  the  dates  as  indicated  respect- 
ively upon  the  filing  marks  of  the  clerk  and  recorder 
of  Silver  Bow  County,  Montana,  on  said  declaratory 
statements,  copies  of  which  are  hereto  attached  and 
marked  Exhibits  "D,"  "E,"  "F"  and  "G,"  and 
made  a  part  of  this  pleading,  file  in  the  office  of  said 
clerk  and  recorder  of  Silver  Bow  County,  Montana, 
the  declaratory  statement  of  each  of  said  claims,  all 
of  which  said  filings  were  within  ninety  days  after 
the  locations  of  said  claims,  and  within  the  time  re- 
quired by  law  to  be  filed.  Reference  is  hereby  made 
to  each  and  all  of  said  exhibits  for  the  purpose  of 
this  pleading. 
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7 :  That  before  the  expiration  of  ninety  days  from 
the  date  of  posting  the  said  notices  of  location  on  each 
and  all  of  said  claims  hereinbefore  referred  to  as  the 
Hornet,  the  Gulf,  the  Rabbit,  the  Hope  and  the  Olivia 
quartz  lode  mining  claims,  the  locator  and  [468] 
locators  thereof  sunk  a  discovery  shaft  upon  each  of 
said  claims  to  the  depth  of  at  least  ten  feet  from  the 
lowest  part  of  the  rim  at  the  surface  of  each  of  the 
discovery  shafts;  and  within  ninety  days  after  the 
date  of  posting  said  notices,  and  before  the  expira- 
tion of  ninety  days  from  the  date  of  posting  the 
same,  located  the  same  by  marking  the  boundaries 
thereof  with  substantial  stakes  as  described  in  the 
declaratory  statements  marked  Exhibits  "D,"  "E," 
"F"  and  "G,"  and  made  a  part  hereof,  and  by  filing 
in  the  office  of  the  Glerk  and  Recorder  of  Silver  Bow 
Gounty,  Montana,  in  which  county  said  claims  are 
situated,  declaratory  statements  of  each  lode,  con- 
taining the  name  of  the  lode  and  the  name  of  the 
locator  and  date  of  location,  and  number  of  feet 
claimed  in  length  on  each  side  of  center — of  discovery 
shaft, — and  the  general  course  and  direction  of  said 
claims,  as  will  more  fully  appear  by  reference  to  the 
said  Exhibits  "D,"  "E,"  "F"  and  ''G,"  which  are 
made  a  part  of  this  amended  and  supplemental  an- 
swer. 

8:  That  the  ground  covered  by  the  said  location 
of  quartz  claims  hereinbefore  referred  to  is  the  iden- 
tical ground  covered  by  said  locations  of  the  Butte 
and  Boston  Placer  Claim,  and  said  quartz  locations 
and  all  thereof  are  within  the  limits  of  said  Butte 
and  Boston  Placer  Claim. 
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9:  That  the  defendant  Louis  Mason  claims  the 
title  of  one-half  interest  in  the  said  mining  claims 
and  premises,  and  all  thereof,  by  purchase  and 
proper  mesne  conveyances  from  the  defendant  R. 
O.  Merriman. 

10:  That  these  answering  defendants  have  and 
claim  the  legal  right  to  occupy  and  possess  the  said 
premises,  and  are  entitled  to  the  possession  thereof, 
and  to  the  minerals  and  ores  therein  contained  by 
virtue  of  full  compliance  with  the  local  laws  and 
rules  of  miners  in  the  said  mining  district,  the  laws 
of  the  United  States  and  the  State  of  Montana,  and 
by  actual  prior  occupation  as  lode  mining  claims 
located  on  the  public  domain  of  the  United  States. 
That  the  representation  work  for  the  year  1900  was 
done  and  performed  upon  all  the  said  claims  herein- 
before mentioned  by  the  said  R.  O.  Merriman  and 
Louis  Mason,  and  their  predecessors  in  interest  in 
the  said  Hornet  quartz  lode  mining  claim. 

11:  That  one  Percy  Delmas,  J.  H.  Bums,  Will- 
iam Burns,  James  [469]  Doyle,  John  Doe  and 
Richard  Roe,  whose  true  names  are  to  these  answer- 
ing defendants  unknown,  claim  to  have  some  interest 
in  the  said  premises  adverse  to  these  answering  de- 
fendants, which  said  interest  has  been  asserted  since 
the  commencement  if  this  action,  and  are  now  in 
possession  of  said  premises  and  working  the  same, 
and  extracting  valuable  ores  and  minerals  there- 
from, to  the  irreparable  injury  and  damage  to  these 
answering  defendants.  That  said  possession,  occu- 
pation and  working  of  said  claims  is  without  right 
and  without  the  consent  of  these  answering  defend- 
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ants,  who  have  heretofore  been  enjoined  by  an  order 
of  this  court  from  working  the  said  claim  pending 
the  determination  of  this  action,  and  defendants  are 
informed  and  believe,  and  therefore  allege  that  the 
said  above  mentioned  Percy  Delmas,  J.  H.  Burns, 
William  Burns,  James  Doyle,  John  Doe  and  Richard 
Roe,  whose  true  names  are  to  these  answering  de- 
fendants unknown,  have  heretofore  and  since  the 
first  day  of  May,  1901,  mined  and  carried  away  and 
converted  to  their  own  use,  from  said  mining  ground, 
ores  to  the  value  of  one  thousand  dollars.     That  said 
last  above  mentioned  parties  are  now   engaged  in 
mining,  carrying  away  and  converting  to  their  own 
use  valuable  ores  belonging  to  these  answering  de- 
fendants from  said  mining  ground,  and  threaten  to, 
and  will  unless  enjoined  by  an  order  of  this  court 
from  day  to  day  enter  upon  said  mining  ground  and 
mine,  carry  away  and  convert  valuable  ores  there- 
from to  their  own  use.     That  these  answering  de- 
fendants are  informed  and  believe   and  therefore 
allege  that  the  said  last  above  mentioned  parties  are 
acting  in  collusion  with  and  by  the  consent  of  the 
plaintiffs  B'utte,  Land  and  Investment  Co.,  Patrick 
Mullins,  Levi  J.  Hamilton  and  Olivia  H.  Hopkins, 
and  that  by  the  order  of  this  court  heretofore  made 
enjoining  the  defendants  herein  from  working  the 
said  premises  pending  the  determination  of  this  suit, 
the  said  plaintiffs  last  above  mentioned  are  pro- 
hibited from  working  said  property  by  themselves 
or  through  their  agents  or  other  persons  acting  by, 
through  or  under  them.     That  these  answering  de- 
fendants have  no  means  of  ascertaining  the  exact 
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amount  or  value  of  the  ores  heretofore  extracted  or 
carried  away,  or  which  will  hereafter  be  extracted 
or  carried  away  from  said  mining  ground,  and  that 
unless  they,  the  said  plaintiffs  herein,  and  the  said 
Percy  [470]  Delmas,  J.  H.  Burns,  William 
Bums,  James  Doyle,  and  John  Doe  and  Richard 
Roe,  are  enjoined  from  working  the  said  property 
the  defendants  here  answering  will  be  obliged  to 
bring  numerous  actions  against  the  said  plaintiffs 
and  other  parties  mentioned  to  recover  the  value  of 
said  ores,  and  will  be  obliged  hereafter  to  rely 
largely  upon  the  good  faith  of  said  plaintiffs  and 
other  parties  mentioned  to  ascertain  the  amount  and 
value  thereof. 

WHEREFORE  these  answering  defendants  hav- 
ing fully  answered  the  complaint  of  plaintiffs,  pray : 

1 :  That  no  temporary  restraining  order  be  issued 
herein,  as  prayed  for  in  plaintiffs'  complaint,  and 
that  the  preliminary  order  now  in  force  be  dissolved. 

2:  That  the  said  Percy  Delmas,  J.  H.  Burns, 
William  Burns,  James  Doyle,  John  Doe  and  Richard 
Roe,  whose  true  names  are  unknown  to  these  answer- 
ing defendants,  be  required  by  order  of  this  Court 
to  be  made  parties  to  this  action,  and  that  they  be  re- 
quired to  come  in  and  set  up  their  interests  in  said 
premises,  showing  by  what  authority  they  have  en- 
tered upon  possession  of  said  premises  and  are  now 
working  and  mining  the  same. 

3:  That  an  injunction  pending  the  termination 
of  this  action  be  issued,  restraining  and  enjoining 
the  plaintiffs  herein  and  said  Percy  Delmas,  J.  H. 
Burns,  William  Burns,  James  Doyle,  John  Doe  and 
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Eichard  Roe  from  entering  upon  said  mining  ground 
comprised  within  the  limits  of  the  said  Hornet,  Gulf, 
Hope,  Rabbit  and  Olivia  mining  claims,  or  mining 
or  carrying  away  or  extracting  or  converting  to  their 
own  use  any  ores  or  minerals  therefrom. 

4:  That  defendants  R.  0.  Merriman  and  Louis 
Mason  be  adjudged  the  owners  of  said  mining  ground 
comprised  within  the  limits  of  the  said  above  men- 
tioned lode  claims,  and  that  they  be  adjudged  en- 
titled to  the  possession  thereof,  and  that  upon  the 
final  determination  hereof  the  plaintife,  and  said 
Percy  Delmas,  J.  H.  Bums,  William  Burns,  James 
Doyle,  John  Doe  and  Richard  Roe,  and  all  persons 
action  through  or  under  them,  be  forever  enjoined 
from  entering  upon  and  into  or  mining  or  carrying 
away  any  ores  therefrom. 

C.  P.  CONNOLLY, 
BREEN  &  MACKEL, 
Attorneys  for  R.  O.  Merriman  and  Louis  Mason. 

(Verified  by  R.  O.  Merrinmn.) 

[471]  Following  and  attached  to  this  complaint 
is  Exhibit  "A,"  which  is  a  declaratory  statement  of 
the  Hornet  Quartz  lode  claim,  made  by  iSamuel  Kift 
and  Isaac  Knoyle,  giving  notice  and  stating  that  they 
have  discovered  a  vein  or  lode  bearing  silver  and 
copper  and  other  valuable  deposits,  and  that  they 
did  on  the  19th  day  of  March,  1900,  in  accordance 
with  the  laws  of  the  United  States  and  the  State  of 
Montana,  locate  and  claim  a  mining  claim  upon  said 
lode  or  vein,  100  feet  in  an  eastern  direction  and  1400 
feet  in  a  western  direction  from  the  center  of  the  dis- 
covery shaft,  at  which  point  a  notice  of  location  was 
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posted  according  to  law,  and  300  feet  on  each  side 
from  the  center  of  said  vein  at  the  surface;  that  the 
general  course  of  said  vein  is  northwest  and  south- 
east ;  that  since  the  date  of  location  they  cleaned  out 
the  discovery  shaft,  which  is  thirty  feet  deep,  and 
was  filled  with  dirt  for  twelve  feet,  and  have  run  a 
cross-cut  at  the  bottom  12  feet  to  the  lode,  which  shows 
a  well  defined  crevice  and  valuable  deposit;  that  they 
distinctly  marked  the  location  on  the  ground  by  posts 
and  monuments,  describing  them.  Filed  June  2d, 
1900. 

Then  follows  Exhibit  "B,"  which  is  an  amended 
declaratory  statement  of  the  Hornet  lode  claim,  more 
particularly  describing  the  said  claim  and  work 
done,  and  which  was  filed  for  record  Dec.  27,  19O0, 
in  the  office  of  the  County  Clerk. 

Exhibit  "C"  is  a  lease  and  bond  from  Isaac 
Knoyle  and  Samuel  Kift  to  Louis  Mason  on  the  Hor- 
net lode  claim,  giving  him  the  right  to  enter  upon 
the  claim  and  to  mine  and  extract  ores  therefrom 
during  the  term  of  the  lease,  which  was  two  years. 
The  lease  was  signed  and  acknowledged  May  2,  1900. 

Exhibit  "D"  is  a  declaratory  statement  of  the 
Gulf  lode  claim,  made  by  R.  O.  Merriman,  filed  for 
record  with  the  county  clerk  May  24,  1900,  stating 
that  on  the  9th  of  May,  1900,  he  discovered  and 
located  the  vein,  bearing  gold,  copper  and  other  valu- 
able deposits ;  that  the  general  course  of  the  vein  is 
easterly  and  westerly;  that  he  claims  1500  feet  along 
the  course  of  the  vein,  and  100  feet  on  the  north  side 
and  300  feet  on  the  south  side  of  the  middle  of  the 
vein ;  that  he  sunk  a  discovery  shaft  22  feet  deep  and 
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3^2  by  7  feet  in  dimension,  and  disclosed  therein  a 
well  defined  crevice  and  valuable  deposit  of  ore ;  and 
describing  the  location  of  the  claim. 

[472]  Then  follows  the  declaratory  statement  of 
the  Hope  lode  claim,  made  by  E.  O.  Merriman,  in 
which  he  states  that  he  has  discovered  a  vein  or  lode 
of  quartz  or  other  rock  in  place,  bearing  gold,  copper 
and  other  valuable  deposits,  and  on  the  15th  day  of 
May,  1900,  did  locate  the  said  vein  by  posting  his 
notice.  That  the  general  course  of  the  vein  is  east- 
erly and  westerly.  That  he  claims  1500  feet  along 
the  course  of  the  vein,  being  550  feet  in  an  easterly 
direction,  and  950  feet  in  a  westerly  direction  from 
the  point  of  discovery,  and  300  feet  on  each  side  of 
the  center  of  the  vein;  the  boundaries  of  the  claim 
were  duly  marked ;  that  he  sunk  a  discovery  shaft  to 
a  depth  of  221/^  feet,  which  disclosed  a  well  defined 
crevice  and  valuable  deposit  of  ore.  The  statement 
was  filed  for  record  May  24, 1900. 

Then  follows  the  declaratory  statement  of  the 
Eabbit  lode  claim,  made  by  R.  0.  Merriman,  to  the 
effect  that  he  discovered  a  vein  or  lode  of  quartz  in 
place,  bearing  copper  and  other  valuable  deposits, 
and  on  the  8th  day  of  May,  1900,  located  1500  feet 
along  the  course  of  the  vein,  which  is  easterly  and 
westerly,  being  100  feet  in  an  easterly  direction  and 
1400  feet  in  a  westerly  direction  from  the  point  of 
discovery,  and  300  feet  on  either  side  of  the  vein; 
the  boundaries  of  the  claim  are  then  described  and  its 
location  stated;  that  the  discovery  shaft,  which  is  8 
feet  deep  discloses  a  well-defined  crevice  and  valu- 
able deposit  of  ore.     It  is  swora  to  by  R.  0.  Merri- 
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man,  and  filed  for  record  May  9, 1900. 

The  Declaratory  Statement  of  the  Olivia  lode  claim 
then  follows.  This  statement  was  made  by  R.  O. 
Merriman,  and  states  that  he  discovered  a  vein  or 
lode  of  quartz  in  place  bearing  gold,  copper  and 
other  valuable  deposits,  and  on  the  16th  day  of  May, 
1900,  located  1500  feet  315  feet  in  an  easterly  direc- 
tion and  1175  feet  in  a  westerly  direction  along  the 
course  of  the  vein  from  the  point  of  discovery,  and 
300  feet  on  either  side  of  the  center  of  the  vein. 
That  the  general  course  of  the  vein  is  easterly  and 
westerly.  The  ground  is  described,  by  the  markings 
and  with  reference  to  natural  monuments  and  other 
claims.  That  for  the  purpose  of  perfecting  the  loca- 
tion a  discovery  shaft  was  sunk  to  a  depth  of  10^ 
feet,  which  disclosed  a  well-defined  crevice  and  valu- 
able deposit  of  ore.  The  statement  is  verified  by  Mr. 
Merriman  and  filled  May  22, 1900. 

[473]  REPLY  TO  AMENDED  AND  SUPPLE- 
MENTAL ANSWER  OP  R.  O.  MERREMAN 
AND  LOUIS  MASON. 

Come  now  the  plaintiffs,  Butte  Land  &  Investment 
Co.,  Patrick  Mullins,  Levi  J.  Hamilton  and  Olivia 
H.  Hopkins,  and  for  reply  to  the  amended  and  sup- 
plemental answer  of  defendants  R.  O.  Merriman  and 
Louis  Mason: 

1:  Deny  that  the  title  which  plaintiffs  assert  in 
their  complaint  is  based  entirely  upon  the  patent 
granted  by  the  Government  of  the  United  States  to 
the  Butte  &  Boston  placer  mining  claim  referred  to 
in  plaintiffs'  complaint,  but  allege  to  the  contrary 
that  their  title  is  also  based  upon  their  location,  ap- 
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plication  for  patent  and  proceedings  thereunder, 
including  those  two  certain  adverse  suits,  brought  in 
this  court  upon  adverse  claims  filed  in  the  United 
States  Land  Office  at  Helena,  Montana,  by  Oharles 
S.  Passmore  et  al.  against  the  application  of  S.  V. 
Kemper  and  Josephine  Lorenz  for  patent,  which  said 
suits  were  begun  on  the  25th  day  of  July,  1891,  and 
were  prosecuted  for  the  purpose  of  determining 
whether  or  not,  at  the  date  of  the  said  application 
for  patent  for  the  said  Butte  &  Boston  placer  min- 
ing claim,  there  was  any  known  lode  within  the 
boundaries  of  that  portion  of  the  said  Butte  &  Bos- 
ton placer  mining  claim  included  in  what  was  called 
by  the  said  Passmore  et  al.  the  "Pleasant  View" 
lode  claim  and  the  "Point  Pleasant"  lode  claim, 
which  said  actions  proceeded  regularly  to  judgment 
on  the  16th  day  of  March,  1805,  and  said  judgments 
were  adverse  to  the  contention  that  any  vein,  lode  or 
lead  of  quartz  or  other  rock  in  place  was,  at  the  date 
of  said  application  for  patent  for  said  Butte  &  Bos- 
ton placer  mining  claim,  claimed  or  known  to  exist 
within  that  portion  of  said  Butte  &  Boston  placer 
mining  claim  included  within  the  boundaries  of  the 
so-called  "Pleasant  View"  and  "Point  Pleasant" 
lode  locations  that  neither  of  said  judgments  has  ever 
been  appealed  from,  reversed  or  set  aside,  and  that 
these  plaintiffs  in  this  action  rely  upon  said  judg- 
ments as  part  of  their  title  in  this  case. 

2 :  Admit  that  the  patent  which  was  issued  to  the 
said  Simeon  V.  Kemper  and  Josephine  Lorenz,  pre- 
decessors in  interest  of  the  plaintiffs  herein,  con- 
tained the  reservations  set  out  in  the  said  supplemen- 
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tal  and  amended  answer,  but  deny  that  the  said 
reservations  [474]  referred  to  any  portion  of  the 
said  ground  included  in  said  judgments,  but  referred 
solely  to  that  portion  of  the  said  Butte  &  Boston 
placer  claim  which  was  not  included  within  the 
boundaries  of  the  so-called  "Pleasant  View"  and 
"Point  Pleasant"  lode  locations. 

3:  Deny  that  at  the  time  of  the  location  of  the 
said  Butte  and  Boston  place  mining  claim,  or  at  the 
time  of  the  survey  thereof,  or  at  the  time  of  the  ap- 
plication for  said  patent,  on  the  11th  day  of  May, 
1891,  any  lode,  vein  or  deposit  of  quartz  or  other  rock 
in  place,  carrying  gold,  silver,  copper  or  other  valu- 
able metals  or  minerals,  was  known  to  exist  within 
the  boundaries  of  the  Butte  and  Boston  placer  claim, 
and  deny  that  the  said  S.  V.  Kemper  or  Josephine 
Lorenz,  or  their  privies  in  interest,  or  the  community 
generally,  on  the  11th  day  of  May,  1891,  or  at  any 
other  time  prior  thereto,  had  any  knowledge  of  the 
existence  within  the  boundaries  of  said  Butte  &  Bos- 
ton placer  claim,  of  any  lode,  vein  or  deposit  of 
quartz  or  other  rock  in  place,  carrying  gold,  silver, 
copper  or  other  valuable  metals. 

4:  Deny  that  on  the  18th  day  of  March,  1900, 
Samuel  Kift  and  Isaac  Knoyle,  or  either  of  them, 
proceeded  to  locate,  or  did  locate,  as  a  lode  claim,  any 
lode  or  vein  within  the  boundaries  of  the  said  Butte 
&  Boston  placer  mining  claim,  which  lode  or  vein  was 
known  to  exist  at  the  time  of,  or  prior  to,  the  said 
application  for  patent  for  said  Butte  &  Boston  placer 
mining  claim,  and  if  any  such  location  has  been  made 


Washington-Butte  Mining  Company.        655 

plainti:ff  has  an  option  thereon  and  an  interest 
therein. 

5 :  Deny  that  on  the  21st  day  of  May,  1900,  the  said 
Samuel  Kift  and  Isaac  Knoyle,  or  either  of  them, 
executed  and  delivered  to  Louis  Mason,  one  of  the 
answering  defendants  herein,  a  good  or  sufficient 
lease  or  bond  of  said  property,  and  deny  that  the 
lease  or  bond,  a  copy  of  which  is  annexed  to  the  said 
amended  and  supplemental  answer  and  marked  Ex- 
hibit *'C"  is  a  fair  instrument  on  its  face,  but  on  the 
contrary  allege  the  facts  to  be  that  the  said  instru- 
ment is  inequitable  and  unjust  on  its  face,  and  can- 
not be  enforced  in  a  court  of  equity,  and  that  the  said 
Kift  and  Knoyle  have  brought  suit  which  is  now 
pending  in  this  court  to  annul  said  so-called  lease 
and  bonds. 

[475]  6:  Deny  that  the  "Hornet"  quartz  lode 
mining  claim  referred  to  in  said  amended  and  sup- 
plemental answer,  covers  the  same  ground  or  is  a 
part  and  parcel  of  that  portion  of  the  Butte  and 
Boston  placer  mining  claim  described  in  plaintiff's 
complaint,  but,  on  the  contrary  allege  the  facts  to  be, 
that  the  so-called  "Hornet"  quartz  lode  claim  as 
staked  upon  the  ground,  extends  a  considerable  dis- 
tance west  of  that  portion  of  the  Butte  and  Boston 
placer  claim  described  in  plaintiffs'  complaint. 

7 :  Deny  that  in  the  month  of  May,  1900,  or  at  any 
other  time,  defendant  R.  C.  Merriman  went  upon  the 
ground  known  as  and  referred  to  herein  as  the  Butte 
&  Boston  placer  mining  claim  and  located  what  are 
known  as  the  "Gulf,"  "Hope,"  "Rabbit"  and 
"Olivia"  lode  mining  claims,  or  either  of  them,  or 
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any  lode  known  to  exist  prior  to  the  application  for 
patent  for  the  said  Butte  &  Boston  placer  mining 
claim. 

8:  Deny  having  sufficient  information  to  form  a 
belief  as  to  whether  or  not,  in  the  month  of  May,  A. 
D.  1900,  the  said  Merriman  put  up  a  notice  on  each 
or  any  of  the  said  locations,  at  the  discovery  shaft 
thereof,  or  distinctly  marked  the  boundaries  of  each 
or  any  of  the  so-called  claims'  upon  the  ground  so 
that  said  boundaries  could  be  readily  traced,  or  that 
within  ninety  days  from  the  date  referred  to  in  his 
notice  of  location,  copies  of  which  are  attached  to  the 
said  amended  and  supplemental  answer,  he  sunk  a 
discovery  shaft  of  at  least  ten  feet  from  the  lowest 
part  of  the  rim  of  each  or  any  of  the  so-called  discov- 
ery shafts  at  the  surface,  and  therefore  deny  that  he 
performed  any  of  said  acts. 

9:  Deny  that  the  ground  covered  by  the  so-called 
locations  above  referred  to  is  the  identical  ground 
covered  by  that  portion  of  the  Butte  &  Boston  placer 
mining  claim  described  in  plaintiff's  complaint,  but 
allege  on  the  contrary  that  the  so-called  locations  and 
the  boundaries  which  defendants  claim  for  them  ex- 
tend considerably  west  of  the  piece  of  ground  de- 
scribed in  plaintiffs'  complaint,  and  allege  that  some 
of  them  extend  north  and  east  of  the  ground  de- 
scribed in  plaintiff's  complaint. 

10 :  Deny  that  the  said  answering  defendants  have 
any  legal  right  or  any  right  to  convey  or  possess  the 
said  premises  described  in  plaintiff's  complaint,  or 
any  part  thereof,  or  are  entitled  to  the  [476] 
possession  of  any  part  of  the  premises  described  in 
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plaintiff's  complaint,  or  have  any  legal  right  to 
possess  or  occupy  any  part  of  the  said  Butte  &  Bos- 
ton placer  mining  claim,  and  deny  that  any  part  of 
the  ground  included  within  the  boundaries  of  the  so- 
called  location  was,  during  the  month  of  May,  1900, 
a  part  of  the  public  domain  of  the  United  States,  but 
allege  that  long  prior  thereto  the  same  had  ceased  to 
be  any  part  of  the  public  domain  of  the  United 
States. 

11:  Deny  having  any  information  sufficient  to 
foi*m  a  belief  as  to  whether  or  not  said  R.  0.  Merri- 
man  and  Louis  Mason,  or  either  of  them,  or  their 
predecessors  in  interest  in  the  said  so-called  Hornet 
quartz  lode  mining  claim,  did  any  representation 
work  for  the  year  1900  on  the  said  so-called  lode 
claim. 

12:  Allege  that  the  said  J.  H.  Bums,  William 
Burns  and  John  Doyle  have  a  lease  from  these  plain- 
tiffs on  that  portion  of  the  Butt-e  &  Boston  placer 
mining  claim  described  in  plaintiffs'  complaint,  and 
that  said  lease  was  given  to  the  said  Burns,  Bums 
and  Doyle  long  prior  to  defendants'  application  to 
file  their  amended  and  supplemental  answer,  and  that 
any  act  which  the  said  Burns,  Bums  and  Doyle  may 
do  is  done  by  them  independently,  and  without  any 
collusion  on  the  part  of  these  plaintiffs,  and  that 
their  actions  are  out  of  the  control  of  these  plaintiffs, 
and  that  these  plaintiffs  have  no  control  over  them, 
but  on  the  contrary  allege  the  said  Burns,  Bums  and 
Doyle  act  independently,  and  for  themselves,  in  do- 
ing any  work  which  they  have  done  or  intend  to  do 
upon  said  Butte  &  Boston  placer  claim. 


658  Louis  Mason  et  al.  vs. 

13 :  Deny  any  information  sufficient  to  form  a  be- 
lief as  to  any  claim  that  the  said  Perry  Delmas, 
John  Doe  or  Richard  Roe,  or  either  of  them,  may 
make  or  have  to  the  possession  or  right  of  possession 
to  the  said  portion  of  the  Butte  and  Boston  placer 
mining  claim  described  in  plaintiff's  complaint,  or  to 
any  portion  of  the  ground  referred  to  in  defendants' 
said  amended  and  supplemental  answer. 

14 :  Deny  that  these  plaintiffs  are  now,  or  at  any 
time  have  been,  engaged  in  mining,  carrying  away  or 
converting  to  their  own  use  any  valuable  ores  or 
other  ores  belonging  to  the  said  defendants  or  either 
of  them,  or  threaten  to,  or  will,  unless  enjoined  by 
an  [477]  order  of  this  Court,  carry  away  or  con- 
vert to  their  own  use  any  ores  whatever  belonging  to 
the  said  defendants. 

15.  Deny  on  information  and  belief  that  the  said 
J.  P.  Burns,  William  Burns  and  James  Doyle,  or 
either  of  them,  since  the  1st  day  of  May,  1901,  have 
mined,  or  carried  away  or  converted  to  their  own  use, 
any  ores  belonging  to  the  said  defendants,  or  threaten 
to,  or  will,  unless  enjoined  by  an  order  of  this  Court, 
from  day  to  day,  mine,  carry  away  or  convert  to  their 
own  use  any  ores  belonging  to  the  said  defendants. 

Plaintiffs,  having  fully  replied  to  the  said  amended 
and  supplemental  answer  of  the  defendants  R.  O. 
Merriman  and  Louis  Mason,  ask  judgment  as  prayed 
■  for  in  their  complaint. 

KIRK  &  CLINTON, 
McBRIDE  &  McBRIDE, 

Attys.  for  Plffs. 
(Verified  by  S.  V.  Kemper.     Filed  Jan.  31,  1902.) 
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(Testimony  of  John  Hoyland.) 

By  Mr.  NOLAN. — I  will  now  read  into  the  record 
the  testimony  of  John  Hoyland,  given  in  that  ease. 

Mr.  SHELTON. — ^We  have  already  made  a  gen- 
eral objection  to  the  questions  as  may  be  read,  then 
if  there  are  any  further  objections  to  the  questions  as 
you  read  them,  w^hy  we  will  make  further  objection. 

[Testimony  of  John  Hoyland,  for  Defendants.] 
''JOHN  HOYLAND,  called  as  a  witness  on  behalf 
of  the  defendants,  being  duly  sworn,  testified  as  fol- 
lows: 

Direct  Examination. 

(By  Mr.  CONNOLLY.) 

The  WITNESS.— My  name  is  John  Hoyland;  I 
have  been  prospecting  and  mining  for  the  last  thir- 
teen years  in  Park  Canyon  from  188  until  1895.  I 
know  what  is  called  the  Hornet  shaft.  I  was  living 
out  there  in  1891.  I  was  living  right  across  at 
Rand's  ranch  in  a  cabin  there;  that  might  be  half  a 
mile  from  the  Hornet  Discovery  as  near  as  I  could 
guess.  I  saw  ore  in  sacks  at  the  collar  of  the  Hornet 
Discovery  shaft  in  May  1891,  but  I  could  not  tell  you 
how  many  sacks  there  was ;  they  were  gunny  sacks, 
about  three  parts  full.  That  must  have  been  about 
the  eth  or  7th  of  May ;  I  could  not  swear  to  the  date, 
but  I  think  it  was  about  the  6th  or  7th.  It  was  be- 
fore the  10th  of  May,  1891.  I  just  saw  the  ore  in 
the  sacks  and  looked  at  it  that  was  all.  I  could  not 
tell  who  was  working  there.  I  was  [478]  not 
down  the  shaft. 

Cross-examination. 

(By  Mr.  McBRIDE.) 
The  WITNESS.— I  could  not  tell  how  many  sacks 
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(Testimony  of  John  Hoyland.) 
there  were,  Mr.  McBride.    We  just  opened  the  top 
of  the  sacks  and  looked  at  it,  but  I  could  not  tell  you 
how  many  there  were  there.     I  fixed  the  date  about 
the  6th  or  7th.     I  was  going  over  to  Horse  Canyon 
to  see  some  fellows  who  were  working  there.     That 
was  in  1891,  ten  years  ago.     I  have  no  interest  in  this 
suit.     I  am  not  interested  in  remembering  the  date 
any  more  than  I  just  know  I  was  going  over  there ; 
they  were  working  over  back  of  Mr.  Conway 's  cabin 
there.     I  don't  remember  what  occurred  on  the  15th. 
I  remember  we  opened  the  sacks.     I  don't  remember 
anything  that  occurred  on  the  15th  of  May  10  years 
ago.     I  would  not  have  remembered  that  if  I  had  not 
gone  over  there  and  seen  the  sacks.     I  don't  think  it 
was  some  other  day  than  the  6th  or  7th  that  I  went 
over  there,  because  they  quit  there  before  the  15th; 
I  was  over  there  before  they  got  through.     I  can't 
remember  anything  that  occurred  two  years  ago  on 
the  15th  of  May.     I  went  over  to  see  the  Smiths. 
One  is  called  Henry  and  the  other  Frank.     I  do  not 
know  where  they  are  now.     One  is  living  there  now ; 
he  is  a  miner.     I  could  not  swear  how  many  of  those 
gunny  sacks  there  were.    I  was  living  out  there  near 
Rand's  ranch  at  that  time.     I  was  working  for  my- 
self.    I  was  not  working  on  the  5th  of  May;  I  was 
not  working  at  all  at  that  time.     Those  boys  were 
working  over  in  Horse  Canyon  on  the  5th  of  May  on 
a  claim  called  the  Carlisle.     They  were  doing  some 
work  to  get  a  patent  for  it. 
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(Testimony  of  John  Hoyland.) 

Redirect  Examination. 

(By  Mr.  CONNOLLY.) 

The  WITNESS.—' One  of  the  Smith  boys  who  was 
there  is  here  in  the  courtroom,  or  was  this  morning ; 
Henry  Smith  is  here." 

By  General  NOLAN. — I  now  desire  to  offer  in 
evidence  and  read  into  the  record  the  deposition  of 
Eli  Rea.     (Reading:) 

[Deposition  of  Eli  Rea.] 

"My  name  is  Eli  Rea;  age  fifty  years;  my  resi- 
dence is  Jackson  township,  Wells  County,  Indiana ; 
my  postoffice  Warren,  Indiana,  Route  2.  In  1890  I 
was  residing  at  my  home  in  Wells  County,  Ind.  On 
[479]  February  21st,  1891,  I  landed  in  Butte  City, 
Montana,  and  I  resided  there  until  about  May  20  of 
same  year,  when  I  returned  to  my  home  in  Indiana. 
I  was  familiar  with  what  was  then  known  as  Point 
Pleasant  and  Pleasant  View  quartz  lode  mining 
claims.  I  was  not  acquainted  with  the  exterior 
boundaries  of  the  Butte  &  Boston  placer,  except  to 
know  that  this  placer  claim  covered  about  the  same 
ground  as  did  the  two  lode  claims.  Point  Pleasant 
and  Pleasant  View.  I  am  acquainted  with  Louis 
Mason,  one  of  the  defendants  in  this  action.  I  knew 
him  in  1891.  I  was  in  his  employ  during  the  latter 
part  of  April  and  the  first  part  of  May  of  that  year. 
I  was  employed  by  him  in  digging  and  sinking  shafts 
in  both  the  Point  Pleasant  and  Pleasant  View  quartz 
lode  mining  claims,  and  I  commenced  work  about 
April  20  and  worked  until  about  May  19th  of  that 
year.    I  have  had  no  experience  in  mining,  except  as 
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(Deposition  of  Eli  Rea.) 

above  stated.  I  am  not  familiar  with  veins  and  min- 
ing deposits,  except  as  I  learned  of  the  same  during 
my  employment  as  above  stated.  I  helped  to  sink 
shafts  on  both  these  claims  and  in  the  one  claim  we 
dug  two  holes  about  20  feet  apart  and  at  the  depth  of 
about  18  feet  we  struck  a  solid  bed  of  copper  ore, 
which  covered  the  bottom  of  each  hole.  At  the  bot- 
tom of  the  hole  we  sunk  on  the  other  claim,  we  found 
a  deposit  of  copper  ore,  covering  a  good  part  of  the 
hole  at  the  depth  of  about  16  feet.  I  took  samples 
from  the  vein  or  solid  body  of  the  ore  found  at  the 
bottom  of  the  two  holes  we  sunk  20  feet  apart  as 
above  stated,  and  these  shafts  were  sunk  and  this 
body  of  ore  found  and  these  samples  were  taken  out 
during  the  early  part  of  my  employment  or  about  the 
first  days  of  April.  I  at  once  put  these  samples  in 
my  trunk,  and  when  I  left  Butte  on  May  20th  of  that 
year,  I  brought  the  same  to  my  house  in  Jackson 
Township,  Indiana,  and  I  have  kept  those  samples  in 
my  exclusive  possession  from  the  date  of  taking  the 
same  until  the  present  time.  Here  is  a  sample  of  the 
ore  taken  by  me  as  stated,  and  kept  in  my  possession, 
and  the  same  has  a  string  tied  around  it  and  attached 
to  which  is  a  label  marked  Defendants'  Exhibit  'A.' 

[Mr.  NOLAN. — The  original  deposition  is  lost  and 
with  it  the  exhibit.] 

I  worked  on  the  two  mining  clauns.  Point  Pleasant 
and  Pleasant  View  above  mentioned,  about  twenty 
days  up  to  and  prior  to  May  11th,  [480]  1891,  and 
during  that  time  helped  to  sink  no  less  than  seven  or 
eight  shafts,  or  holes,  and  from  at  least  two  of  these 
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shafts  we  extracted  copper  ore  from  the  mineral- 
bearing  rock  and  this  ore  was  piled  up  around  the 
mouth  or  opening  of  the  shaft  from  which  it  was 
taken,  and  I  helped  to  put  the  same  into  gunny  sacks 
and  it  was  taken  away,  and  this  ore,  while  being  taken 
from  the  shafts,  was  for  several  days  exposed  to  view, 
and  could  have  been  seen  by  any  person  passing  over 
the  ground  near  it.  During  the  time  I  worked  on 
these  two  claims,  I  helped  to  dig  and  sink  ten  or  a 
dozen  shafts  running  in  depth  from  sixteen  to 
twenty-four  feet.  I  did  not  have  any  of  the  ore  as- 
sayed and  have  no  knowledge  as  to  its  having  been 
done.  I  am  not  familiar  with  copper  ores  found  in 
the  Butte  district,  except  what  I  learned  during  my 
employment  above  mentioned.  I  did  not  see  any  of 
the  ore  in  the  Butte  district  assayed,  but  from  ob- 
servation I  have  reason  to  believe  that  the  ore  taken 
from  these  two  claims  would  compare  favorably  with 
any  of  the  ore  I  saw  in  the  Butte  District. 

Q.  If  you  state  that  you  found  a  vein  or  veins  in 
the  ground  hereinabove  referred  to,  state  whether  or 
not,  in  your  opinion,  the  same  was  of  sufficient  value 
to  justify  a  man  in  spending  his  time  and  money  in 
exploiting  or  developing  the  same. 

By  Judge  BOURQiUIN.— Objected  to  as  incompe- 
tent in  that  the  witness  is  not  by  any  means  qualified 
as  an  expert,  or  has  not  qualified  to  give  an  opinion 
upon  such  a  matter. 

A.  In  my  opinion  the  body  of  ore  we  found  at  the 
bottom  of  the  two  shafts  we  put  down  20  feet  apart 
as  above  mentioned  was  alone  of  sufficient  value  to 
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justify  any  man  in  spending  his  time  and  money  in 

exploiting  and  developing  the  same. 

Plaintiff's  Cross-Interrogatories  to  ELI  REA. 
The  WITNESS.— During  my  stay  in  Butte  I  lived 
in  a  small  cabin  near  what  was  known  as  the  Parrot 
Smelter.  I  have  some  knowledge  of  the  bounc^aries 
of  the  Point  Pleasant  lode  claim,  but  cannot  give  the 
same  from  my  recollection.  But  I  know  that  Point 
Pleasant  lode  claim  and  Pleasant  View  lode  claim 
are  each  bodies  of  land  lying  side  by  side,  but  which 
is  the  south  claim  and  which  is  the  north  claim  I  am 
unable  to  say.  The  principal  part  of  the  discovery 
[481]  work  was  made  near  the  center  of  the  north 
claim,  and  it  consisted  of  sinking  a  number  of  shafts. 
I  do  not  know  the  names  of  claims  adjacent  to  Point 
Pleasant  lode  claim.  I  cannot  give  the  boundaries 
of  the  Pleasant  View  claim,  and  only  know  that  this 
claim  lay  by  the  side  of  the  Point  Pleasant  claim. 
The  discovery  work  which  I  helped  do  consisted  of 
sinking  a  number  of  shafts  or  holes  from  16  to  24  feet 
deep.  As  stated,  during  the  time  of  my  employment 
in  April  and  May,  1891, 1  helped  to  sink  a  number  of 
shafts  or  holes  on  these  claims,  ranging  in  depth  from 
16  to  24  feet,  and  the  formation  was  usually  about 
12  feet  of  dark  loam,  and  under  this  was  white 
granite,  a  soft  stone  formation  that  would  yield 
readily  to  the  pick.  These  shafts  or  holes  were  on 
an  average  of  four  feet  square.  I  cannot  give  the 
boundaries  of  the  Butte  and  Boston  placer;  but  I 
have  reason  to  believe  that  this  claim  covered  about 
the  same  land  as  did  the  Point  Pleasant  and  Pleasant 
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View  claims.  I  cannot  say  where  the  N.  W.  corner 
of  the  Pleasant  View  was  with  reference  to  the  N.  W. 
corner  of  the  Butte  and  Boston  placer.  I  cannot 
give  the  location  and  distances  of  the  corners  of  the 
Pleasant  View  and  Point  Pleasant  with  reference  to 
each  other  and  with  the  corners  of  said  placer.  I 
first  knew  Louis  Mason  about  thirty  years  ago  when 
he  lived  in  Jackson  Township,  Indiana.  I  last  heard 
from  him  April  21st,  1911.  I  am  not  related  to  him 
or  to  R.  O.  Merriman.  I  never  had  any  conversa- 
tion or  correspondence  with  R.  O.  Merriman.  I  last 
saw  and  talked  with  Louis  Mason  about  four  years 
ago,  when  he  came  here  to  bury  his  wife  who  died  in 
Butte  City,  Montana.  I  have  conversed  with  no  one 
in  reference  to  this  case,  or  the  claims  involved.  I 
have  recently  received  a  letter  from  Lewis  Mason 
directing  me  concerning  the  taking  of  my  deposition 
by  Mr.  Simons.     My  letters  are  private. 

Mr.  SHELTON. — We  move  to  strike  out  the  depo- 
sition of  this  witness  for  the  reason  that  he  has  re- 
fused to  answer  a  question,  and  that  he  has  refused 
to  produce  writings  in  his  possession  relating  to  the 
matter  in  controversy. 

The  WITNESS. — I  worked  on  these  claims  from 
April  21st  to  May  19th,  1891,  and  during  that  time 
worked  with  Grant  Poor  and  Abe  Hudson  and  no 
others.  In  one  of  these  shafts  we  struck  a  slide  dis- 
closing [482]  a  body  of  copper  ore.  In  two  of 
these  shafts  heretofore  described  as  being  about 
twenty  feet  apart,  and  at  the  depth  of  about  18  feet 
we  found  a  vein  of  copper  ore  covering  the  bottom 
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of  each  of  these  shafts.     I  don 't  know  what  you  mean 
by  the  word  ''quartz"  but  we  found  the  material  and 
formation  as  I  have  described  it.     I  worked  in  no 
mines  or  upon  no  claims  in  Silver  Bow  County,  other 
than  upon  Point  Pleasant  and  Pleasant  View  lode 
mining  claims  as  herein  stated.     I  have  fully  de- 
scribed the  work  I  did  and  the  material  I  found  in 
the  development  of  these  two  claims.     The  vein  in 
the  two  shafts  which  we  sunk  about  twenty  feet  apart 
in  or  near  the  center  of  the  north  claim  were  in  solid 
formation.     I  have  fully  described  these  two  claims 
and  their  relation  to  each  other,  and  I  do  not  care  to 
make  a  sketch.     I  took  samples  from  the  two  shafts 
sunk  on  the  north  claim  near  the  center ;  I  may  have 
taken  a  half  dozen  small  pieces.     I  had  none  assayed. 
I  at  once  took  these  samples  to  my  boarding-house 
and  put  the  same  in  my  trunk  and  when  I  left  Butte 
City  on  May  20,  1891,  I  brought  the  trunk  and  sam- 
ples with  me  to  my  home  and  I  still  have  them  in 
my  trunk,  and  the  sample  marked  Exhibit  'A'  hereto 
attached  is  a  part  of  the  same.     I  have  no  knowledge 
of  the  number  of  tons  extracted  during  my  employ- 
ment.    I  saw  copper  ore  in  the  yards  at  the  Parrot 
Smelter  in  the  Butte  District,  and  the  copper  ore 
which  I  helped  to  take  from  these  two  claims.  Point 
Pleasant  and  Pleasant  View,  resembled  in  every  par- 
ticular the  ore  I  saw  in  these  yards.     There  were 
other  mines  not  far  away  from  these  claims,  but  I 
have  forgotten  the  names.     The  depth  to  solid  for- 
mation ranged  about  twelve  feet  in  each  opening. 
My  present  business   or  occupation  is   that   of   a 
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farmer.  These  direct  and  cross-interrogatories  were 
mailed  to  me  to  hand  to  Mr.  Simons,  and  while  in  my 
possession  I  read  each  question.  I  have  no  relatives 
in  Montana,  but  my  wife  has  a  first  cousin  named 
Samuel  Jones,  living  in  Butte  City.  I  have  two  ac- 
quaintances living  in  Silver  Bow  County  now,  one  is 
Louis  Mason,  a  party  to  this  suit,  and  the  other  is 
Samuel  Jones,  my  wife's  first  cousin,  and  I  do  not 
know  the  latter 's  address,  but  the  address  of  Louis 
Mason  is  Butte,  Park  City  Addition.  I  took  these 
samples  from  these  claims  as  souvenirs,  and  I  kept 
them  to  this  day  to  remind  me  of  my  mining  experi- 
ence in  the     [483]     West." 

[Testimony  of  Samuel  Barker,  Jr.,  for  Defendants 
(Recalled).] 
SAMUEL  BARKER,  Jr.,  heretofore  duly  called 
and  sworn  as  a  witness  on  behalf  of  the  defendants, 
being  recalled,  testified  as  follows : 

Direct  Examination. 
(By  Mr.  NOLAN.) 

The  WITNESS.— Referring  to  the  map.  Defend- 
ants' Exhibit  1,  I  did  some  work  as  the  result  of 
which  this  map  was  prepared.  The  objects  are  des- 
ignated upon  the  map  in  the  way  of  tunnels  and 
shafts.  For  instance,  No.  30  tunnel,  No.  31  tunnel, 
No.  36  tunnel.  No.  37  tunnel.  No.  35  tunnel,  and 
shafts  21  and  19.  Since  I  was  on  the  stand  before, 
I  have  marked  upon  the  map  the  boundaries  of  the 
property  in  dispute,  so  far  as  this  lawsuit  is  con- 
cerned. There  has  been  placed  upon  this  map  a  cer- 
tain black  line,  with  the  bearings   and  distances 
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thereon,  wliieh  were  taken  from  the  papers  in  this 
case.  The  boundaries  of  the  property  in  controversy 
are  as  follows :  Beginning  at  the  southeastern  portion 
of  the  tract  which  I  have  designated  by  the  letter 
''A"  within  a  circle,  thence  north  12'  west  600  feet  to 
a  point  designated  *'B"  in  a  circle;  thence  north  77 
deg.  12'  east  378  feet  to  a  point  designated  as  ''€" 
in  a  circle ;  thence  north  63  deg.  15'  west  317.5  feet 
to  a  point  designated  "D"  in  a  circle,  which  is  also 
corner  No.  2  of  the  Butte  and  Boston  placer ;  thence 
west  818  feet  to  point  designated  as  "E"  within 
circle,  which  is  also  corner  No.  1  of  the  said  Butte 
and  Boston  placer;  thence  south  12'  east  1332  feet 
to  point  "F"  within  a  circle,  and  also  corner  No.  8 
of  the  said  placer;  thence  South  67  deg.  east  232.5 
feet,  to  point  marked  "G"  within  a  circle,  which  is 
also  corner  No.  7  of  said  placer ;  thence  north  12  deg. 
48  min.  west,  304  feet  to  point  marked  "H"  within  a 
circle,  which  is  also  corner  No.  6  of  the  said  placer 
claim ;  thence  North  77  deg.  12^  East  600.2  ft.  to  point 
''A,"  or  the  place  of  beginning. 

Referring  to  shaft  No.  19,  as  it  is  shown  on  the 
map  here,  with  reference  to  the  line  marked  "A"  to 
"B,"  it  is  at  least  twenty  feet  west  of  the  line  ''A"- 
*'B."  Referring  to  shaft  No.  21  as  it  is  shown  on 
the  map,  that  is  just  north  of  the  line  marked  on  this 
map  "B"-"C."  I  should  say  the  center  would  be 
from  three  to  five  feet  north  [484]  of  that  line. 
I  made  a  measurement  of  shaft  No.  21.  One  hun- 
dred and  eight  and  a  half  feet  deep ;  three  by  five  feet 
inside  of  timbers.    I  have  no  notations  here  as  to 
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how  much  of  that  shaft  is  in  bedrock.  It  is  about 
three  feet  as  I  remember  it.  Tunnel  No.  30  was  one 
hundred  and  ten  feet  underground.  From  the  en- 
trance, for  some  distance  towards  the  face,  the 
ground  was  caved  and  I  did  not  attempt  to  get 
through  there,  'but  I  found  a  hole  broken  down  from 
the  surface  which  is  about  thirty  feet  from  the  face, 
from  which  entrance  could  be  gained  to  this  tunnel. 
It  showed  a  cross-cut  to  the  south,  and  then  going 
from  there  toward  the  face,  a  cross-cut  to  the  north 
from  the  tunnel.  At  the  first  cross-cut,  which  is  to 
the  south,  the  bedrock  was  shown  seven  to  eight  feet 
below  the  now  surface  of  the  ground.  Those  cross- 
cuts were  in  bedrock,  excepting  the  back  of  each 
cross-cut;  in  the  back  of  each  cross-cut  you  could 
see  the  old  wash.  When  I  speak  about  the  back, 
I  have  reference  to  the  roof.  The  length  of  the 
cross-cut  to  the  south  was  seventeen  feet  from  the 
center  of  the  timnel,  in  the  direction  of  south  ten 
degrees  east.  The  length  of  the  cross-cut  to  the 
north  is  twenty-three  and  a  half  feet  from  the  cen- 
ter of  this  tunnel,  having  a  direction  of  north  ten 
degrees  east.  The  dimensions  of  No.  1  shaft  shown 
upon  thejnap  are  about  three  to  five  feet,  and  six  feet 
deep  to  wash,  a  total  depth  of  fourteen  feet.  I  did 
not  make  any  measurement  of  the  Olivia  discovery. 
That  shaft  is  now  caved  in.  I  do  not  find  any  meas- 
urement of  No.  2  shaft,  as  shown  upon  the  map,  but 
I  examined  it  day  before  yesterday  and  I  should  say 
the  size  of  it  to  be  about  four  by  six  feet  at  the  top, 
and  the  wash  about  five  feet  in  depth,  and  the  shaft 
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itself  about  twelve  feet  deep.  That  is  assuming  the 
wash  depth.  In  tunnel  31,  a  cut  is  shown  on  the 
ground  now  forty-eight  and  a  half  feet  long.  From 
the  entrance  to  the  tunnel, — ^by  which  I  mean  the  part 
which  goes  imderground, — to  my  first  survey  point 
was  thirty-six  and  nine-tenths  feet;  thence  north 
thirty  degrees  and  twenty-six  minutes  east,  forty- 
seven  and  six-tenths  feet  to  point  2;  thence  north 
sixty-seven  degrees  east,  sixty-three  feet  to  face. 
Prom  survey  point  1,  at  a  distance  along  the  second 
course  of  eleven  and  a  half  feet,  there  is  a  cross-cut 
to  the  northwest.  This  cross-cut  at  the  time  I  first 
made  my  survey  was  twenty-eight  feet  long  in  [485] 
the  center  of  the  tunnel,  and  has  since  been  driven 
in  nine  feet,  making  a  total  length  of  thirty-seven 
feet.  At  the  point  16  feet  from  point  No.  1,  there 
is  a  drift  running  south  eighty-five  degrees  east 
thirty-five  feet.  From  survey  point  2,  at  a  distance 
of  forty-seven  and  a  half  feet,  there  is  a  cross-cut 
running  southeasterly  fifteen  feet  in  length.  I  have 
no  depth  of  the  Rabbit  Discovery.  The  excavation 
originally  was  larger  than  it  is  now.  The  sides  show 
the  wash  material  that  filled  it,  and  the  shaft  now  is 
about  three  and  a  half  by  five  feet,  and  about  twelve 
feet  deep.  The  wash  extends  down  for  about  nine 
feet  from  the  surface.  I  do  not  remember  of  seeing 
any  openings  from  it  when  I  was  on  the  ground  in 
1901.  Shaft  No.  9  is  a  timbered,  two-compartment 
shaft.  The  west  compartment  is  four  by  four  feet 
in  the  clear,  and  the  east  three  and  a  half  by  four 
feet.     You  can  see,  or  get  the  measurement  of  forty 
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feet,  althougli  it  is  filled  with  material  from  the 
sides,  caved  in,  which  shows  that  the  shaft  had  a 
greater  depth  at  one  time.  There  is  a  cross-cut  at 
twenty-five  feet  in  depth  from  the  collar,  running  to 
the  north  from  the  shaft.  The  cross-cut  is  in  ten 
feet.  Immediately  below  this  cross-cut,  the  material 
has  caved  along  the  north  side  of  the  shaft  for  a  dis- 
tance of  about  seven  feet  at  the  greatest  point  from 
the  north  side  of  the  shaft.  Openings  5,  6,  4,  12,  14, 
8  and  15  are  the  collars  of  shafts  which  now  show  on 
the  ground,  but  which  are  almost  filled  to  the  top 
with  wash  material.  Shaft  23  is  probably  ten  feet 
in  diameter  at  the  present  time,  and  you  can  see  down 
for  a  depth  of  about  twenty  feet  at  least.  You  can 
see  the  real  bottom  of  it.  As  to  shaft  No.  9,  the 
wash  there  is  less  than  fifteen  feet  deep.  I  say  that 
because  some  of  the  lagging  has  been  removed  from 
the  east  side  of  the  shaft  at  a  depth  of  fifteen  feet 
below  the  collar  of  the  shaft,  and  the  solid  ground 
shows  there.  The  collar  of  the  shaft  in  the  west  side 
is  from  two  feet  to  two  and  a  half  feet  above  the  level 
of  the  ground,  and  therefore  I  should  say  the  depth 
of  the  wash  would  be  less  than  ten  feet.  I  went  into 
the  Vesuvius  workings.  That  is  a  partially  tim- 
bered shaft,  on  a  location  called  the  Vesuvius  lode 
claim,  which  is  bounded  by  the  Copper  Queen  and 
the  Birtha  lode  and  the  Butte  and  Boston  placer. 
The  timbers  are  ten  feet  above  the  natural  surface  of 
the  ground.  The  [486]  shaft  is  about  thirty-two 
feet  deep.  The  wash  shows  down  in  that  shaft  for 
about  twenty  feet,  which  would  be  about  ten  feet 
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from  the  original  surface  of  the  ground.  There  is 
a  cross-cut  to  the  northwest  and  also  one  to  the  south- 
east in  the  bottom  of  this  shaft.  From  the  end  of  the 
south  cross-cut,  there  is  a  drift  running  to  the  east 
and  from  this,  two  feet  to  the  end  of  that  drift,  there 
is  another  cross-cut  running  to  the  south. 

Going  from  the  northerly  lead  to  the  southerly 
lead,  and  with  reference  to  shaft  19,  the  dimensions 
of  that  shaft  are  eighty-two  and  a  half  feet  deep  and 
three  to  five  feet  in  the  clear;  it  is  timbered.  I 
should  say  about  seventy-two  and  a  half  feet  is  in 
wash,  and  about  ten  feet  in  bedrock. 

Tunnel  No.  S'S  is  one  hundred  and  sixteen  and  six- 
tenths  feet  underground.  The  cut,  before  you  reach 
the  tunnel,  is  forty-five  feet  long  and  about  three  and 
a  half  by  six  feet  in  size.  I  found  bedrock  in  the 
bottom  of  that  tunnel,  up  four  feet  back,  and  at 
that  point  there  is  a  cross-cut  to  the  north  about 
seven  feet  long,  in  the  bottom  of  which  is  shown  the 
original  ground  or  bedrock.  On  the  map,  there  is 
not  any  projection  showing  the  cross-cut.  The 
cross-cut  is  there.  I  find  my  notes  are  in  ink  and 
the  cross-cut  is  shown  in  pencil.  I  suppose  that  is 
how  it  got  away  from  me. 

Taking  up  tunnel  No.  36,  the  cut  is  thirty-nine 
feet  long.  From  entrance  to  tunnel  to  survey  point 
No.  1  is  fifty-six  and  six-tenths  feet  in  a  direction 
north  sixty-three  degrees  and  thirty-seven  minutes 
east.  At  that  point  there  is  a  working  running 
south  seventy-nine  degrees  and  forty-five  minutes 
east,  twenty-seven  and  a  half  feet.     The  main  tun- 
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nel  runs  from  survey  point  No.  1,  north  twenty-three 
degrees  and  thirty-one  minutes  east,  eight  and  six- 
tenths  feet,  at  which  point  there  is  a  cross-cut  north 
three  degrees  east,  nine  feet.  The  main  tunnel  from 
survey  point  No.  2  runs  north  eighty-two  degrees 
and  twenty  minutes  east,  thirty-four  and  two- 
tenths  feet.  At  this  survey  point  3,  there  are  two 
workings,  the  one  running  south  eighty-five  degrees 
east,  sixteen  feet,  and  the  other  north  eighteen  de- 
grees and  thirty  minutes  east,  twenty-three  feet. 
The  size  of  the  tunnel  is  about  three  and  a  half  by 
six  feet.  I  believe  [487]  that  completes  the  di- 
mensions of  these  workings. 

Tunnel  No.  37  is  partially  caved.  I  did  not  get 
into  it  from  the  entrance.  I  got  in  through  a  cave 
from  the  surface  into  the  top  or  back  of  the  tunnel. 
The  cut  is  thirty-eight  and  a  half  feet  long.  The 
total  length  of  the  tunnel  is  about  fifty  feet, — I  have 
it.  From  a  point  thirty-eight  and  a  half  feet  from 
the  entrance  to  this  tunnel,  there  is  a  cross-cut  run- 
ning to  the  north,  which  connects  to  a  shaft  in  the 
cut  of  No.  34  tunnel,  or  otherwise  known  as  the 
Hornet  tunnel.  Also  at  the  same  point  a  cross-cut 
running  to  the  southeast  to  a  little  opening  near  the 
face  which  is  caved  out  to  the  north.  I  did  not 
measure  the  length  of  the  cross-cut  running  to  the 
northeast  on  the  ground,  but  from  the  map  I  should 
call  it  forty-seven  feet,  I  did  not  measure  the  depth 
at  which  it  connects  with  tunnel  34. 

The  dimensions  of  tunnel  34  are  as  follows:  From 
the  entrance  to  the  cut  the  shaft  to  which  I  referred 
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a  moment  ago  as  being  in  the  Hornet  tunnel  cut  is 
thirty-six  and  a  half  feet  from  the  entrance.    At 
fifty-five  feet  from  the  beginning  of  the  cut  is  the 
entrance  to  the  tunnel.     The  direction  of  that  cut 
is  north  seventy-eight  degrees  and  twenty-five  min- 
utes east.     My  first  survey  point  was  two  and  a  half 
feet  inside  of  the  entrance    to  tunnel.    From   this 
point  the  tunnel  runs  north  sixty-five  degrees  and 
forty-three  minutes  east  fifty-one  and    two-tenths 
feet;  thence  north  eight  degrees  and  fifty-six  min- 
utes east,  thirty-nine  and  eighty-five    hundredths 
feet  to  a  point  from  which  the  bottom  of  the  filled 
Gulf  shaft  bears   south   twenty-eight   degrees   and 
thirty  minutes  west,  sixteen  and  five-tenths    feet, 
and  the  bottom  of  the  Hornet  Discovery  shaft  bears 
south  thirty-one  degrees  and  forty-five  minutes  west, 
thirty-three  feet.    Continuing  on  the  same  course, 
in  the  main  tunnel,    for  fourteen    and    two-tenths 
feet,  I  have  my  survey  point  3,  from  which  the  face 
of  the  tunnel  bears  north  fifty-seven  east.     The  tun- 
nel itself  varies  as  to  dimensions.     Some  places  it 
is  smaller  and  some  places  it  is  larger, — some  places 
caved  and  some  places  timbered.     I  should  say  the 
average  would  be  about  four  by  six  feet  in  the  clear. 
In  the  tunnel  itself  I  noticed  there  is  an  inclined 
shaft.     It  is  about  thirteen  feet  beyond  my  survey 
point  No.  3.     That  would  be  about     [488]     forty- 
four  feet  west  of  the  face  of  the  tunnel.     There  is  a 
passage  way  or  cross-cut  running  from  the  shaft  to 
The  Hornet  Discovery.    Beginning  where  it  leaves 
the  Hornet  tunnel  it  is  quite  large.    It  is  about  six 
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feet  wide  and  about  six  feet  high,  and  that  distance 
is  maintained  until  you  reach  what  was  the  bottom 
of  the  Gulf  Discovery  shaft.  Then  the  cross-cut 
narrows  and  becomes  very  small,  until  the  opening 
is  only  about  four  feet  in  height  and  only  about  two 
or  three  feet  in  width,  where  it  connects  with  the 
Hornet  Discovery  shaft.  At  the  place  where  this 
cross-cut  leaves  the  tunnel,  there  is  a  winze  dipping 
to  the  south,  which  connects  to  the  lower  Hornet 
cross-cut,  and  there  is  a  drift  therefrom  running  to 
the  northeast. 

The  dimensions  of  the  Hornet  Discovery  shaft  it- 
self are  as  follows:  At  the  surface  this  shaft  is  very 
large  indeed.  It  has  no  regular  size, — that  is  it  has 
caved  and  is  rounded  in  one  portion  and  straight  in 
another,  but  as  you  get  down  where  the  shaft  takes 
its  normal  size,  it  is  about  four  by  six  feet.  You  go 
down  at  least  twelve  feet  in  the  shaft  before  you  en- 
counter these  dimensions.  I  presume  that  the  man 
who  sunk  the  shaft,  started  it  at  the  size  I  have 
given  it  below,  which  would  be  four  by  six  feet. 
There  is  no  timbering  in  it  and  the  sides  have  been 
caved  down  from  time  to  time.  From  the  windlass 
platform  that  is  on  the  ground  now  to  the  surface  of 
the  ground  as  it  is  now  is  six  feet.  From  the  nat- 
ural surface  of  the  ground,  it  is  sixteen  feet  verti- 
cally to  the  point  where  bedrock  is  encountered. 
The  shaft  continued  from  that  point  for  seventeen 
feet  to  the  bottom  of  the  Hornet  Discovery  shaft. 
The  depth  from  the  bottom  of  the  shaft  to  the  sur- 
face of  the  ground  would  be  thirty-three  feet,  and 
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from  the  bottom  of  the  shaft  to  the  surface  of  the 
platform  above  the  ground  is  thirty-nine  feet. 
From  the  surface  of  the  ground  to  the  surface  of  the 
bedrock  is  sixteen  feet;  and  there  would  be  seven- 
teen feet  of  the  shaft  in  bedrock. 

I  noticed  what  is  referred  to  on  the  map  as  the 
Gulf  Discovery.  I  could  see  that  at  the  surface  now. 
The  ground  is  caved  where  the  original  shaft  was, 
and  I  can  see  the  filled  material  in  the  cross-cut 
from  the  Hornet  tunnel.  On  the  surface  of  the 
ground,  the  Gulf  Discovery  shaft  would  be  north- 
easterly from  the  Hornet  Discovery  shaft,  about 
fifteen  feet, 

[489]  Going  back  to  the  Hornet  Discovery,  there 
is  a  drift  running  to  the  southwest  and  a  cross-cut 
running  to  the  northeast  from  the  bottom  of  the  Hor- 
net Discovery  shaft.  Twelve  and  a  half  feet  is  the 
length  of  the  drift  from  the  bottom  of  the  Hornet 
Discovery  shaft  to  the  southwest.  The  cross-cut 
to  the  northeast  from  the  bottom  of  the  Hornet  Dis- 
covery shaft  is  twenty-one  feet,  and  from  there  a 
drift  extends  to  the  northeast  twenty-three  and  a 
half  feet.  In  that  drift  there  is  a  winze.  At  about 
twenty-five  or  twenty-six  feet  from  the  Hornet  Dis- 
covery shaft,  the  bottom  of  the  winze,  which  is  sunk 
from  the  point  in  the  Hornet  tunnel  where  the  cross- 
cut goes  over  to  the  Hornet  Discovery  shaft,  is  in- 
tercepted. That  cross-cut  does  not  connect  in  any 
way  with  the  Mullins  shaft  as  it  is  sunk  that  I  can 
see  now.  If  the  winze  goes  down  and  stopes  were 
made  to  the  east,  it  might  connect  it  with  the  Mul- 
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lins  shaft,  but  that  is  not  the  condition  now. 

Q.  I  notice  on  this  map  here,  tunnel  38  and  also 
shaft  11,  tunnel  39  and  shaft  18,  and  also  shaft  7 
and  shaft  16,  and  tunnel  32,  and  shaft  20,  and  shaft 
10.    What  are  these? 

A.  They  are  openings  on  the  ground,  more  or  less 
filled  and  caved  at  the  present  time.  Some  reach 
bedrock  and  some  do  not. 

Q.  I  notice  also  on  this  map  here  there  are  four 
shafts  designated  "K,"  what  are  they? 

A.  They  are  shafts  sunk  by  Mr.  Kemper  for  the 
purpose  of  getting  patent  for  the  Butte  and  Boston 
placer. 

Q.  There  is  also  a  shaft  19.    What  is  that? 
A.  That  is  a  filled  shaft,  and — 
By  Judge  BOUEQUIN.— No,  that  is  one  of  your 
new  shafts. 

Q.  Speaking  about  the  latter  shaft,  19,  to  which 
I  have  just  now  called  your  attention  and  of  which 
you  have  spoken, — I  refer  to  shaft  19  as  it  appears 
fn  the  northwesterly  portion  of  the  ground  in  con- 
troversy, in  the  neighborhood  of  corner  No.  1  of  the 
Butte  and  Boston  placer.  Is  that  the  shaft  about 
which  you  have  spoken? 

A.  Yes,  sir.  In  reference  to  this  number  and  also 
to  shaft  No.  9  on  this  exhibit,  they  are  supposed  to 
be  copied  from  the  original  map  as  it  was  used  in 
this  case,  and  I  have  looked  up,  at  the  request  of 
Judge  Bourquin,  about  shaft  No.  9,  and  it  was  called 
[490]  shaft  No.  3  on  the  original  exhibit  and  in  the 
original  hearing,  and  possibly  this  19   might   have 
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been  9  on  the  original  hearing. 

Q.  Well,  now,  so  that  it  will  eliminate  any  uncer- 
tainty on  account  of  the  duplication  of  these  shafts, 
I  will  ask  you  to  give  another  number  to  shaft  No. 
19  that  we  are  now  speaking  of,  as  it  is  in  the  north- 
westerly portion  of  the  ground. 

A.  I  have  designated  that  as  19^A  (marks  shaft 
on  map). 

The  WITNESS. — I  have  not  the  dimensions  of 
the  shafts  designated  "K,"  but  I  could  get  them 
for  you,  because  I  have  the  original  affidavit  of  Mr. 
E.  H.  Wilson,  who  made  the  returns  to  the  Surveyor 
General  at  Helena,  as  to  the  sizes  of  those  shafts, 
and  as  to  the  values  thereof.  They  are  mostly  cov- 
ered at  the  present  time.  Without  referring  to  that 
data  I  do  not  know  the  dimensions  of  them.  I  re- 
member the  size  of  them  as  being  three  by  six  feet 
and  six  feet  in  depth,  but  I  do  not  remember  any 
of  the  others. 

I  have  known  this  ground,  the  Butte  and  Boston 
Placer,  since  1888.  In  connection  with  the  practice 
of  my  profession,  I  have  crossed  this  ground  innu- 
merable times  since  1888. 

Q.  And  what,  if  anything,  do  you  say  as  to 
whether  or  not  any  placer  mining  operations  have 
been  carried  on  on  this  ground  since  you  first  knew 
it  in  1888? 

By  Mr.  SHELTON.— That  is  objected  to  on  the 
ground  that  it  is  immaterial. 

A.  No  placer  mining  operations  were  ever  carried 
on  within  the  boundaries  of  the  Butte  and  Boston 
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placer,  to  my  knowledge,  since  1888. 

Q.  How  close  to  this  ground,  the  Butte  and  Bos- 
ton placer,  have  placer  mining  operations  been  car- 
ried on,  to  your  knowledge? 

Mr.  SHELTON. — Objected  to  as  immaterial. 

A.  At  least  a  mile  to  the  southwest. 

The  WITNESS. — I  was  an  assistant  in  the  office 
of  Kornberg  and  Hoff  in  the  summer  of  1886.  I 
continued  in  their  employ  for  a  year.  On  June  10, 
1887,  I  became  an  assistant  in  the  office  of  Wilson 
and  Gillie.  I  continued  there  until  August,  1891, 
when  I  went  to  the  College  of  Montana,  at  Deer 
Lodge.  Two  of  my  summer  vacations  were  spent 
in  working  for  Wilson  and  Gillie,  one  for  Barker 
and  Harper.  I  [491]  graduated  in  June,  1895, 
and,  after  graduation,  went  into  the  office  of  Wilson 
and  Gillie.  In  December,  1895,  I  entered  the  em- 
ploy of  the  Auaconda  Copper  Mining  Company.  On 
August  1st,  1897,  in  partnership  with  W.  W.  Pen- 
nington, I  took  over  the  business  of  Wilson  and  Gil- 
lie. Since  that  time,  I  have  carried  on,  with  others, 
the  business  of  Pennington  and  Barker,  or  Barker 
and  Wilson,  and  the  Barker- Wilson  Company  until 
the  present  time,  and  in  general  engineering  prac- 
tice. In  a  general  way,  the  class  of  work  performed 
by  me  in  the  practice  of  my  profession  is  the  survey- 
ing of  mining  claims  for  obtaining  United  States 
patent,  making  locations  and  surveying  locations, 
principally  of  lode  claims,  and  underground  surveys 
and  examinations  of  such,  has  been  my  principal 
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work.     I  am  a  deputy  United  States  Mineral  sur- 
veyor. 

Q.  And  in  connection  with  the  duties  that  you  per- 
form in  relation  to  the  patenting  of  mining  claims, 
or  surveys  made  preliminary  to  the  issuance  of  a 
patent,  is  it  a  portion  of  your  duty  to  determine 
whether  or  not  leads  exist? 

A.  It  is.  I  have  to  swear  if  there  is  a  vein  on  the 
claim  or  not.  The  regulations  of  the  last  few  years 
are  very,  very  much  more  strict  than  they  used  to 
be,  and  the  deputy  mineral  surveyor  nowadays  must 
satisfy  himself  that  there  is  a  vein  in  the  claim  in 
which  he  is  surveying,  and  the  land  office  has  gone 
so  far  as  to  say  that  a  vein  which  a  deputy  describes 
as  having  quartz  and  iron  oxide  and  talc,  containing 
values,  or  between  granite  walls, — ^in  Butte,  of 
course, — containing  gold,  silver  and  copper,  is  not 
sufficient  under  the  law  to  get  a  patent.  You  have 
got  to  show  them  that  there  is  commercial  ore  there. 
I  say  that  for  the  reason  that  we  have  to  be  very 
careful  nowadays  in  making  our  reports,  or  else  we 
will  have  an  inspector  on  our  trail,  and  take  our 
commission  away  from  us. 

Q.  And  in  that  connection,  are  you  required  in 
making  your  report,  to  give  directions,  or  course  or 
strike  to  the  vein  that  may  exist? 

Mr.  SHELTON.— That  is  objected  to  as  immate- 
rial and  incompetent. 

A.  Yes,  sir.  A  line  is  placed  on  your  map  in  the 
instance  of  lode  claims,  which  is  marked  "lode  line," 
and  directions  and  distances     [492]     are  given  each 
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yvay  along  that  line  within  the  parallel  end  lines  of 

the  claim. 

Q.  And  in  those  instances  where  you  are  required 
to  give  the  direction  or  the  strike  of  the  lead,  do  you 
encounter  the  lead  for  the  purpose  of  doing  that 
throughout  its  entire  distance"? 

Mr.  SHELTON. — That  is  objected  to  as  immate- 
rial. 

A.  No,  sir.  The  workings  on  the  vein, — on  the 
discovery  vein  in  the  claim  are  taken,  and  the  direc- 
tion as  shown  by  these  workings  is  used  as  the  basis 
of  the  lode  vein.  It  might  be  that  only  a  discovery 
shaft  exists  on  the  discovery  vein.  The  direction 
of  the  vein  is  taken  as  given  by  the  vein  in  the 
shaft.  If  several  others  are  shown  on  the  same  vein, 
within  the  same  ground^  the  average  direction  is 
given  as  the  lode  line. 

Speaking  of  veins  generally,  I  do  not  remember 
of  ever  measuring  two  veins  of  the  same  size.  I  do 
not  recall  any  instance  in  my  experience  of  uniform- 
ity in  size  of  the  same  vein;  that  is,  the  walls  of  the 
vein,  or  the  vein  itself,  is  not  encompassed  between 
two  flat  planes  equidistant  from  each  other.  I  have 
never  seen  the  walls  of  a  vein  run  technically  or  ab- 
solutely parallel.  There  will  be  places  they  will 
come  together  and  make  a  pinch  in  the  vein;  and 
there  will  be  places  that  they  part  and  you  have  an 
enlargement  of  the  vein. 

Previously  to  going  into  business  for  myself,  my 
operations  extended  all  over  the  State  of  Montana, 
principally  at  Butte,  however.     Afterwards  it    ex- 
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tended  into  Nevada.  All  of  my  work  extended  to 
every  portion  of  the  Butte  district.  In  the  neigh- 
borhood of  1891,  I  know  of  locations  being  made  in 
the  vicinity  of  the  Butte  and  Boston  placer.  To  the 
west  it  was  located  as  placer,  to  the  east  for  lode 
claims.  I  am  not  sure  but  one  piece  to  the  south- 
west was  taken  as  a  homestead,  because  I  have  been 
a  witness  in  a  great  deal  of  litigation  concerning  a 
piece  of  ground  directly  south  of  the  Pittsmont, 
which  had  to  with  agricultural  and  lode  and  placer. 
T  have  seen  the  map  to  which  you  call  my  attention 
of  territory  adjacent  to  the  ground  in  controversy. 
The  ground  in  controversy  is  shown  upon  that  map 
near  the  southwest  comer  of  the  map.  There  are 
claims,  both  quartz  and  placer,  shown  upon  the  map. 
[493]  They  were  located  as  such.  In  a  number  of 
instances  the  dates  of  location  are  given.  That  map 
correctly  represents  the  facts  therein  appearing,  both 
as  to  the  dates  of  the  location  and  the  pencil  mark- 
ings and  the  relative  position  of  the  claims  as  shown 
on  the  map. 

(Map  handed  to  the  Examiner  by  Mr.  Nolan  and 
marked  for  identification  Defendants'  Exhibit  No. 
74'.) 

By  Mr.  NOLAN. — We  now  offer  in  evidence  De- 
fendants' Exhibit  74. 

Mr.  SHELTON. — ^Objected  to  as  being  immaterial 
and  irrelevant  and  not  yet  having  been  shown  to  be 
correct. 

The  EXAMINER. — It  will  be  received  in  evi- 
dence. 
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The  WITNESS.— The  "Copper  Qtoeen"  you  no- 
tice on  the  map  is  a  lode  location  called  the  Copper 
Queen,  which  was  surveyed  for  patent  being  desig- 
nated survey  No.  3950 ;  located  April  25,  1890.  The 
boundaries  are  shown  on  the  map  by  the  black  lines 
enclosing  that  name.  The  "Birtha"  designated  on 
the  map  is  the  name  of  a  lode  claim  which  was  after- 
wards surveyed  for  patent  and  designated  as  sur- 
vey 3016;  that  was  located  Feb.  13,  1886.  The 
"Pacific"  appearing  on  the  map  is  also  the  name  of 
a  lode  location,  which  is  designated  as  survey  No. 
2320,  located  July  21st,  1884.  The  * '  Colleen  Bawn ' ' 
is  a  lode  claim  which  was  afterwards  surveyed  for 
patent  and  designated  as  survey  No.  1761.  It  was 
located  Apr.  5,  1880.  The  "Eio  Tinto"  is  a  lode 
claim,  designated  as  survey  No.  642'2,  which  was 
located  November  24th,  1890.  The  "Pittson"  is  a 
lode  claim,  designated  as  survey  No.  2063,  located 
July  15, 1884.  The  "Monima"  is  a  lode  claim  desig- 
nated as  survey  5457,  located  Oct.  3, 1890.  The  ' '  Ex- 
tension No.  2"  is  a  lode  claim  designated  as  survey 
No.  315i5  located  January  1,  1890.  The  "Animosa" 
is  a  lode  claim,  designated  as  survey  No.  2463,  located 
Sept.  30,  1890.  The  "Sarsfield"  is  a  lode  claim 
designated  as  survey  No.  1130,  located  July  19,  1875. 

The  Birtha  immediately  adjoins  the  ground  in 
controversy.  The  "Colleen  Bawn"  immediately  ad- 
joins the  ground  on  the  southeast.  Corner  No.  4  of 
the  Butte  and  Boston  placer  is  also  the  southwest 
corner  of  the  Pacific  lode.  The  nearest  points  of  the 
Rio  Tinto,  the  Pittson  and  the  Monima  would  be 
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about  six  hundred  feet  from  the  ground  in  contro- 
versy. The  "Rising  Sun"  on  the  north  immediately 
adjoins  the  ground  in  controversy.  The  "Copper 
Queen"  is  immediately  [494]  adjoining.  The 
west  end  of  the  Copper  Queen  is  one  of  the  bound- 
aries of  the  Butte  and  Boston  placer. 

The  "Bullwhacker"  as  it  appears  on  the  map  is  a 
lode  claim,  now  patented,  and  designated  as  survey 
No.  1741,  located  Sept.  20,  1885.  It  immediately  ad- 
joins the  ground  in  controversy.  The  north  side  line 
of  the  Bullwhacker,  for  its  entire  distance  of  fifteen 
hundred  feet,  is  one  of  the  south  boundaries  of  the 
Butte  and  Boston  placer. 

There  are  a  great  number  of  other  lode  claims  to 
the  south  of  this  ground,  not  shown  upon  that  map, 
for  a  mile  or  two.  Immediately  south  of  the  Bull- 
whacker  lode  is  the  Montgomery,  now  patented,  lo- 
cated May  1,  1881.  Just  to  the  east  and  alongside 
of  the  Montgomery  lode  is  the  Macarona  lode,  now 
patented,  located  Apr.  27,  1888.  The  Amazon  lode 
is  still  to  the  south  of  the  Montgomery,  located  March 
23,  1880,  and  the  Altona  is  adjoining  the  Amazon, 
located  May  2, 1879.  Still  to  the  south  of  the  Altona 
and  Amazon,  is  the  Gaynor  lode,  located  Apr.  11, 
1890.  To  the  southeast  of  the  Colleen  Bawn  is  the 
Canyon  lode,  located  Oct,  2, 1888,  and  the  Exemption 
lode,  located  January  2,  1882.  The  Rising  Sun  was 
located  July  31,  1885,  and  lies  to  the  north  of  the 
Butte  and  Boston  placer;  the  west  end  line  of  the 
Rising  Sun  being  one  of  the  boundaries  of  the  Butte 
and  Boston  placer.     The  "Ella"  you  notice  on  the 
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map  is  a  lode  location  now  patented  and  designated 

survey  No.  1677,  located  July  28, 1885. 

There  are  some  other  claims  on  the  map  further 
to  the  north,  but  the  map  itself  gives  the  date  of  loca- 
tion of  some  of  them. 

This  ground  to  the  west  of  the  ground  in  contro- 
versy was  located  and  patented  as  placer  ground. 

Q.  State  whether  or  not  that  ground  located  and 
patented  as  placer  ground  to  the  west,  has  ever  been 
operated  as  placer  ground. 

Judge  BOURQUIN. — Objected  to  as  immaterial. 

A.  Not  to  my  knowledge. 

The  WITNESS. — The  ground  immediately  to  the 
west  of  this  ground  in  controversy,  the  Pittsmont 
ground,  is  operated  for  lode  mining, — quartz  lode 
mining  operations  are  being  carried  on  on  a  very  ex- 
tensive scale  indeed.  On  Defendants'  Exhibit  74', 
"Survey  No.  1516,  Placer"  is  a  placer  claim  now 
patented,  originally  called  the  Wilson  placer. 

[495]  Q.  Do  you  know  of  any  placer  operations 
ever  being  carried  on  on  that  ground  ? 

Mr.  SHELTON. — Objected  to  as  immaterial. 

A.  I  do  not.  I  was  going  to  say  that  the  portion 
of  that  placer  was  cancelled  by  the  Government  and 
thereafter  lode  claims  were  put  on  it  and  patented, 
which  are  called  the  Tropic  and  the  Torrid  lodes. 

Mr.  SHELTON. — We  move  to  strike  out  the  an- 
swer of  the  witness  as  to  the  cancellation  of  a  por- 
tion of  the  placer  referred  to  and  the  location  of  the 
Tropic  and  Torrid  lodes  as  not  responsive  to  the 
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question,    and  further  as    immaterial  and    incom- 
petent. 

The  WITNESS.— I  know  about  the  location  of  the 
ground  as  shown  on  the  map  here  as  the  Torrid  and 
Tropic  claims;  they  are  quartz  lode  claims  and  I 
helped  to  make  the  location  on  the  ground.  The 
Torrid  and  Tropic  lodes  are  within  the  boundaries  of 
what  was  originally  a  portion  of  said  survey  No. 
1516,  the  "Wilson  placer.  That  portion  was  cancelled 
by  the  Government,  and,  as  I  say,  those  lode  claims 
were  patented  out  of  that  area. 

Survey  No.  2952,  the  May  Yohe  is  a  placer  claim 
named  after  the  famous  actress  May  Yohe. 

Q.  And  do  you  know  whether  any  placer  mining 
operations  were  carried  on  on  that  ground  or  not  ? 

Mr.  SHELTON. — Objected  to  as  immaterial. 

A.  The  work  was  done  for  the  purpose  of  patent- 
ing,— that  is,  sinking  shafts  and  such,  but  no  actual 
placer  mining  operations  were  carried  on  to  my 
knowledge. 

The  WITNESS.— I  do  not  know  whether  any 
quartz  mining  operations  have  been  carried  on  on 
any  portion  of  the  May  Yohe  placer. 

Q.  Do  you  know  whether  any  of  the  properties, 
quartz  properties,  in  the  immediate  vicinity  of  the 
ground  in  controversy  have  been  worked  to  any  ex- 
tent? 

A.  Yes,  sir.  The  Bullwhacker  has.  There  has 
been  considerable  work  on  the  Birtha,  also  on  the 
Pacific  and  a  long  tunnel  has  been  driven  on  the  Col- 
leen Bawn  to  the  south.     The  Amazon-Butte  Com- 
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pany  did  work  on  the  Altona  or  the  Amazon;  the 
Sarsfield  has  had  considerable  work  done  on  it;  the 
Lily ;  the  Northwestern  had  a  good  deal  of  work  done, 
and  work  has  been  done  on  the  Ella  and  Rising 
Sun,  and  [496]  also  on  the  Torrid  and  Tropic 
lodes.  On  the  west  the  East  Butte  Mining  Company 
have  a  shaft  twelve  hundred  feet  deep,  called  the  No. 
2  shaft  and  to  the  northwest,  or  directly  north  of  that 
shafts  at  about  two  thousand  or  twenty-five  hundred 
feet,  they  have  another  shaft  which  is  twelve  hundred 
feet  deep. 

The  WITNESS.— In  the  Butte  district,  generally 
speaking,  the  veins  have  an  easterly  and  westerly 
course.  Some  of  them  run  northwestjand  southeast ; 
some  are  southeast  and  northwest.  In  the  neighbor- 
hood of  the  ground  in  controversy  the  general  course 
of  the  leads  is  easterly  and  westerly.  The  country 
rock  in  that  neighborhood  is  Butte  granite. 

Q.  And  does  the  granite  over  there  differ  in  any 
particular  respect  from  the  granite  on  the  Butte  hill 
where  those  big  leads  are  f 

A.  Well,  around  the  Anaconda,  the  east  end  of 
the  Anaconda,  and  at  the  Earns,  yes,  the  granite  has 
been  thoroughly  oxidized  so  that  the  original  granite 
cannot  be  detected,  or  it  is  very  hard  to  detect  but 
outside  of  that  zone  of  intense  mineralization,  the 
granite  is  the  same  in  the  Butte  and  Boston  placer 
district,  and  that  to  the  west  and  northwest  and 
northeast.  Outside  of  those  two  claims  I  have  men- 
tioned it  is  the  same. 

The  WITNESS. — In  my  experience  I  have  en- 
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countered  what  is  known  in  this  hearing  as  aplite. 
The  district  to  the  west  of  the  Big  Butte,  to  the  south- 
west and  west,  is,  for  the  greater  part,  aplite.  This 
aplite  is  a  kind  of  granite.  It  is  called  white  granite. 
It  is  more  silieious.  It  has  a  lightish  color,  while 
the  other  granite  is  the  gray  granite.  In  the  exam- 
ination I  made  of  the  ground  in  controversy  I  saw 
some  aplite.  It  does  not  constitute  the  general  bulk 
of  the  country  rock  there.  The  gray  granite  is  there 
in  greater  quantity  than  the  aplite  or  white  granite. 
At  the  surface,  it  is  wash  out  there,  that  has  been 
carried  down  from  the  steep  hillsides  to  the  east. 
In  the  solid  rock,  it  is  every  conceivable  dip  and  di- 
rection. The  bands,  if  you  might  so  term  them,  of 
aplite,  are  generally  small.  They  differ  in  color 
underground  from  the  gray  granite.  The  gray  gran- 
ite was  there  first  and  the  aplite  has  been  intruded 
into  the  granite.  It  would  seem  that  in  places  the 
granite,  that  is  the  gray  granite,  was  not  entirely 
solidified,  because  you  [497]  will  find  a  fading 
from  aplite  to  the  gray  granite  in  places,  and  there- 
fore I  should  think  the  aplite  was  intruded  before  the 
granite  was  cooled.  I  have  found  aplite  in  a  number 
of  places  on  what  is  known  as  the  Butte  Hill.  It  is 
there  intrusive  into  the  granite.  When  I  use  the 
term  granite,  I  will  always  mean  the  gray  granite. 

In  some  portions  of  this  district  veins  have  walls 
or  boundaries;  in  other  portions  not.  Now,  for  in- 
stance, to  the  west  are  silver  veins  and  the  walls  are 
in  most  cases  well  defined,  but  you  take  it  in  the  cop- 
per district  no  well-defined  walls  are  found  in  a  great 
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number  of  the  mines  that  are  being  worked  at  depth. 
That  is  due  to  the  mineralization  of  the  granite  by 
replacement  by  copper  solutions,  or  by  solutions  con- 
taining copper  and  other  metals. 

Referring  to  mineralization,  you  could  either  have 
very  small  cracks  or  open  fissures  in  the  beginning. 
The  meaning  of  replacement  through  enrichment  as 
applied  to  those  cracks  and  fissures  means  the  vein 
solutions  in  their  flow  through  these  cracks  and 
fissures  have  enlarged  the  original  fissure.  They 
have  spread  out  into  what  was  the  original  country 
rock, — the  granite, — and  have  replaced  some  of  the 
constitutent  parts  of  the  granite  by  minerals.  This 
replaced  rock  then  becomes  a  portion  of  the  vein.  In 
that  instance,  where  the  replaced  country  rock  be- 
comes a  portion  of  the  vein,  the  boundaries  of  the 
vein  are  placed  where  the  mineralization  ceases. 

Quartz  for  instance  would  be  gangue ;  clay  would 
be  gangue, — in  vein  filling.  Talc  would  be  a  portion 
of  the  vein, — one  of  the  constituent  parts  of  vein  fill- 
ing. 

Q.  And  take  it  where  a  fissure,  for  instance,  runs 
through  granite,  the  walls  of  the  fissure  on  either  side 
are  granite.  In  that  instance,  what  is  generally  the 
vein  filling  ? 

A.  Quartz,  iron  oxide,  clay  and  altered  country 
rock,  altered  granite. 

The  WITNESS.— In  the  alteration  of  granite,  the 
granite  is  attacked  by  solutions  containing  minerals, 
and  it  is  changed  from  granite  to  what  some  people 
call  vein  granite,  or  it  is  vein  and  mineralized  rock. 
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When  it  becomes  mineralized  it  becomes  a  portion  of 

the  vein,  or  ore. 

[498]  I  know  of  instances  where  fissures  occur 
in  those  aplite  intrusions  where  the  walls  are  aplite. 
I  have  seen  a  nmnber  of  the  silver  mines  to  the  west 
here  where  they  have  both  hanging  and  f  ootwalls  of 
aplite,  the  vein  being  composed  of  quartz,  iron  oxide, 
manganese  oxide  at  the  surface,  and  clay  and  altered 
aplite. 

Q.  And  do  you  know  whether  there  is  any  differ- 
ence between  granite  and  aplite,  so  far  as  being 
affected  by  mineral  solutions  and  suffering  altera- 
tions is  concerned  ? 

A.  Well,  that  is  a  theory  that  I  have  not  been  able 
to  prove  or  disprove  particularly.  There  are  places 
here  that  it  has  been  said  that  where  the  copper  veins 
have  passed  through  dykes  of  aplite,  that  the  vein 
contents,  as  far  as  copper  is  concerned,  are  very  much 
poorer.  I  have  seen  portions  underground  where 
the  very  richest  portion  of  the  ground  was  right 
alongside  a  very  large  dyke  of  aplite.  For  instance, 
the  ten  hundred  foot  level  of  the  Mountain  Con, — 
the  best  bunch  of  ore  I  saw  in  that  mine, — ^the  largest 
and  richest  ore  body  in  the  Mountain  Con  mine, 
existed  east  on  this  ten  hundred  foot  level,  and  right 
alongside  of  it  was  a  very  large  body  of  aplite.  The 
silver  mines  to  the  west  have  produced  millions  of 
dollars  in  gold  and  silver,  and  they  are  between  aplite 
walls, — they  are  in  aplite.  It  did  not  seem  to  dis- 
seminate the  rich  mineral  contents  in  those  cases. 

,Q.  And  take  it  in  the  case  of  those  aplite  intru- 
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sions,  where  they  become  the  walls  of  the  fissure,  do 
you  know,  within  the  province  of  your  experience, 
whether  there  is  any  difference  between  aplite  and 
granite,  so  far  as  this  mineralizing  water  getting 
through  there  is  concerned? 

A.  No.  I  have  never  seen  any  vein  underground 
that  would  have  less  mineral  contents  because  of  the 
coming  in  contact  with  an  aplite  dyke. 

The  WITNESS. — I  have  in  my  experience  encoun- 
tered chrysocolla ;  in  the  eastern  portion  of  this  dis- 
trict I  have;  and  also  cuprite,  that  is  also  found  in 
the  eastern  portion  of  the  Butte  district.  I  know 
of  chrysocolla  on  the  west  side,  right  south  of  the  Par- 
rot mine, — southwest  of  the  Parrot  shaft;  I  have 
samples  of  it.  (Witness  produces  samples.)  That 
is  vein  material  that  was  originally  granite  [499] 
and  it  has  been  replaced  by  copper  solutions,  so  that 
some  of  the  copper  in  that  is  now  chrysocolla.  I  ob- 
tained this  sample  under  consideration  about  one 
hundred  and  fifty  or  two  hundred  and  fifty  feet  south 
of  the  Parrot  vein,  and  about  three  hundred  feet 
southwest  of  the  Parrot  shaft. 

(Sample  offered  and  received  in  evidence  and 
marked  Defendants'  Exhibit  75.) 

The  piece  of  rock  you  now  show  me  I  obtained 
about  four  hundred  feet  west  of  the  Parrot  shaft, 
from  one  of  the  dumps.  The  rock  itself  is  a  straight 
granite.  It  is  not  mineralized.  The  bluish  green 
material  on  it  is  copper  sulphate.  I  brought  that 
for  the  reason  I  wanted  to  show  the  difference  be- 
tween the  painting  on  the  granite  and  the  replace- 
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ment  of  the  granite.     This  green  coating  is  what  I 
call  the  painting ;  the  granite  is  in  an  unaltered  con- 
dition. 

(Sample  offered  and  received  in  evidence,  and 
marked  Defendants'  Exhibit  76.) 

I  took  sample  75  from  its  place  in  the  rock.  T 
took  it  from  under  an  excavation  made  for  the  foun- 
dation of  a  dwelling-house.  It  was  south  of  the 
limits  of  the  Parrot  vein  as  worked  underground,  but 
it  is  a  portion.  If  it  extends  over  to  the  Parrot  vein, 
I  should  say  it  was  a  portion  of  that  Parrot  vein. 
There  is  nothing  to  prove  now  that  it  does,  but  being 
alongside  such  a  large  fissure,  I  should  think  it  would 
connect  and  be  a  portion  of  the  Parrot  vein.  You 
can  find  the  same  thing  south  of  the  Parrot  ore  house, 
in  the  big  railroad  cut  that  is  there. 

Q,  So  that  you  would  say  then,  in  the  light  of  your 
experience,  that  it  is  a  condition  that  is  not  peculiar 
to  the  east  side  as  contradistinguished  from  the  west 
side. 

A.  No.  I  could  find  the  same  thing  on  both  sides, 
but  the  evidences  have  been  more  or  less  destroyed 
as  you  go  east  up  the  Anaconda  hill. 

Q.  Mr.  Winchell,  when  testifying  here,  called  our 
attention  to  marked  characteristics  distinguishing 
the  mineralization  of  the  east  side,  which  would  refer 
to  the  territory  adjacent  to  the  ground  in  contro- 
versy, and  the  Butte  Hill.  Do  you  know  of  any 
marked  characteristic  between  the  two  territories  ? 

[500]  A.  I  find  the  gray  granite  on  both  sides. 
I  find  aplite  on  both  sides.    I  find  rhyolite  on  both 
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sides.  I  find  quartz  porphyry  on  both  sides.  I  find 
a  very  little  manganese,  especially  on  the  Butte  and 
Boston  placer.  There  is  a  great  deal  on  the  west 
side.  There  is  a  little  in  some  of  the  copper  veins 
on  the  west  side. 

The  WITNESS.— I  find  veins  on  both  sides.  I 
should  say  the  veins  on  both  sides  were  mineralized 
from  the  same  source.  Of  course,  the  veins  on  the 
east  side,  as  far  as  developed  now  are  not  as  large  as 
those  in  our  worked  Butte  district. 

Q.  And  do  you  know  of  any  reason  why  it  is  that 
the  development  of  the  territory  on  the  east  side  is 
not  more  pronounced  than  it  is? 

A.  To  me,  one  very  good  reason  is  that  the  Ana- 
conda Copper  Mining  Company  has  an  immense  ter- 
ritory on  the  west  side,  a  portion  of  which  only  is 
developed.  They  are  getting  enough  copper  out  of 
that  district  to  more  than  supply  demands.  They 
have  also  an  immense  territory  on  the  east  side.  In 
fact,  right  adjoining  this  ground.  There  would  be 
no  use  in  them  spending  money  to  determine  whether 
they  had  big  copper  mines  on  the  east  side  now,  be- 
cause they  have  enough  mines  and  enough  workings 
from  which  is  produced  all  the  ore  that  they  can 
handle  at  present.  If  they  did  open  up  mines  in  that 
territory  on  the  east  side,  they  would  have  to  keep 
them  in  repair  and  timber,  and  keep  the  water  out  at 
a  very  large  expense,  and  again  to  a  large  extent  the 
whole  of  the  eastern  district,  outside  of  the  owner- 
ship of  the  Anaconda  Copper  Mining  Company,  is 
almost  individual  in  its  ownership, — that  is,  there 
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are  several  people  owning  in  one  claim  and  it  is  a 
very  hard  matter  to  get  people  together  that  have 
ownerships  in  these  claims,  so  that  they  could  be 
under  the  control  of  one  company  to  work  them. 

Q.  Take  it  in  the  case  of  the  copper  mines  of  this 
district,  what  do  you  say  as  to  whether  or  not  they 
commenced  to  be  paying  properties  from  the  surface  ? 

A.  They  did  not.  For  instance,  the  old  Mountain 
Consolidated  Mining  Company,  owning  the  Mountain 
Con  up  here,  was  owned  by  S.  H.  Clark  and  others. 
Mr.  Clark  went  broke.  They  sunk  a  shaft  down, 
I  think  it  was  five  hundred  feet  deep,  and  ran  a  cross- 
cut and  found  [501]  the  ore, — found  the  vein. 
At  that  time,  it  was  not  rich  enough  to  make  a  pay- 
ing mine.  They  had  shipped  some  of  the  oxidized 
ores  near  the  surface.  That  mine  was  filled  with 
water  a  great  number  of  years.  I  helped  to  make  the 
first  survey  of  that  mine  when  it  was  unwatered  when 
Mr.  Daly  gained  control.  Again,  the  Anaconda  Cop- 
per Company  owns  the  High  Ore  mine.  The  Bell 
was  adjacent  to  the  north.  They  took  an  option  on 
the  Bell  principally  because  it  would  protect  their 
extralateral  rights  to  the  north.  The  Bell  was  non- 
productive for  a  number  of  years.  It  took  a  long 
while, — I  will  say  longer  in  the  old  days  than  now 
with  modern  machinery,  to  bring  a  mine  to  the  front. 
And  also  the  High  Ore  shaft  on  the  Belk  claim,  is 
another  instance.  For  years  and  years  that  claim 
was, — well,  the  shaft  was  sunk,  workings  run  there- 
from and  there  was  no  production  of  ore,  in  fact  they 
said  there  was  no  ore  over  there,  but  it  has  produced 
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thirty  thousand  tons  per  month  since  that  time. 

These  mines  that  I  have  spoken  of  have  turned  out 
to  be  very,  very  fine  productive  mines.  There  are 
very  few  of  the  copper  mines  in  Butte  that  paid  from 
the  grass  roots.  You  see  there  are  only  three  or  four 
that  did  pay  from  the  beginning. 

The  difference  between  oxidized  and  sulphide  ores 
is  this:  The  oxidized  ores  come  from  near  the  sur- 
face. The  sulphide  ores  come  from  below  the  point 
which  has  been  termed  the  permanent  water  level. 
Some  of  the  mineralization  in  the  upper  or  oxidized 
regions  are  oxides  of  various  metals,  particularly 
iron  oxide.  Below  we  encounter  the  sulphides ;  that 
is,  you  have  iron  sulphide,  which  would  be  pyrites  in- 
stead of  iron  oxides.  You  have  copper  oxide  in  the 
upper  region,  in  the  oxidized  zone,  in  the  chryso- 
colla,  and  below  you  would  have  the  copper  sulphides, 
such  as  copper  glance  and  covellite.  You  could  not 
suggest  any  particular  depth  at  which  you  would  en- 
counter the  change  from  oxide  to  sulphide  ores.  For 
instance  the  Mountain  View  is  several  hundred  feet 
from  the  surface  to  the  sulphides.  In  the  Anaconda, 
it  is  about  three  hundred  and  forty.  At  the  Gagnon 
it  was  practically  at  the  surface.  In  the  silver  mines 
it  ranges  from  nothing  to  several  hundred  feet.  In 
the  case  of  the  copper  mines  you  find  your  values, 
the  copper  contents,  in  the  sulphide  region,  except 
where  you  would  have  chrysocolla  or  copper  oxide. 
Cuprite  is  copper  oxide. 

'[502]  I  think  I  can  say  that  I  have  a  very  inti- 
mate acquaintance  with  all  the  ground  surrounding 
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this  ground  in  controversy  to  the  south  and  to  the 
north  and  to  the  east.  And  having  in  mind  the 
mineralization  that  you  encounter  in  the  cross-cut 
from  the  Mullins  tunnel  to  the  Hornet  discovery 
shaft,  I  should  say  there  is  not  hundreds  of  acres  of 
ground  around  there  mineralized  like  that.  I  know 
the  country  along  what  it  known  as  the  Continental 
Fault,  all  the  way  to  the  Butte  and  Bacorn  and  to  the 
south.  I  have  examined  that  ground  carefully.  I 
have  been  over  it  numbers  of  times  and  I  should  say 
that  it  would  be  erroneous  to  say  that  hundreds  of 
acres  of  the  ground  in  this  vicinity  was  colored  green. 

In  the  first  place  as  to  a  vein,  I  think  that  when  one 
defines  the  term  vein,  it  should  be  in  reference  to  the 
particular  place  where  that  vein  is  found,  because 
you  have  so  many  different  kinds  of  rocks  in  which 
veins  are  found,  and  so  many  conditions  surround- 
ing the  veins  in  those  rocks,  that  it  is  impossible  to 
give  a  definition  that  will  cover  every  situation. 

Q.  We  do  not  want  to  enciunber  the  record  with 
definitions,  but  take  the  Butte  conditions,  and  hav- 
ing in  mind  its  mineralization,  and  the  conditions 
existing  here  say  in  1801,  give  us  your  definition  of  a 
vein. 

A.  A  vein  is  mineralized  rock  in  place  such  as 
would  justify  one  in  spending  time  and  money  in 
prospecting  the  same. 

In  my  examination  of  the  ground  here  I  have 
found  evidence  of  leads  traversing  this  ground.  I 
found  at  least  two  veins.  The  north  vein  traverses 
the  northern  portion  of  this  Butte  and  Boston  placer, 
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and  its  strike  is  very  nearly  east  and!  west,  a  little 
bit  I  should  say  north  of  west.  It  has  a  peculiar 
characteristic  in  that  it  dips  to  the  north.  Most  of 
the  veins  in  the  Butte  camp  dip  tO'  the  south.  The 
south  vein  I  find  in  the  Hornet  tunnel  and  the  various 
working's  therefrom,  or  tunnel  No.  34,  shown  on  Ex- 
hibit 1 ;  that  has  a  northwesterly  strike  and  dips  to 
the  south. 

Taking  up  this  northerly  lead  and  referring  to 
shaft  21,  I  find  there  iron  oxides,  altered  granite — 
that  is,  altered  country  rock, — clay,  some  minute 
particles  of  quartz,  and  I  also  found'  direction  for 
some  small  seams  which  I  think  are  iron  oxides,  that 
direction  being  [503]  easterly  and  westerly  and 
with  a  northerly  dip.  I  say  there  is  a  vein  there. 
There  is  absolutely  no  question  or  doubt  in  my  mind 
about  it.  I  find  in  the  coimtry  to  the  east  of  there  the 
gray  granite  and  the  aplite  as  the  enclosing  rock, 
which  is  absolutely  dissimilar  to  the  material  I  found 
in  the  bottom  of  this  shaft.  With  reference  to  the 
bedrock  as  it  appears  in  the  shaft,  you  encounter  this 
material  immediately  underneath,  and  but  a  few  feet 
from'  the  bottom  of  the  shaft ;  that  is,  the  shaft  has 
only  pierced  the  bedrock  for  a  distance  of  two  feet. 
I  did  not  see  any  walls  in  that  vein. 

Going  to  the  east,  I  next  found  evidence  of  a  lead 
in  the  isouth  cross-cut  from  tunnel  No.  30,  at  the  face 
thereof.  I  find  the  aplite  there  to  be  very  much 
altered,  although  the  material  there  is  not  the  same 
as  I  find  in  shaft  21,  which  we  have  just  been  speak- 
ing of.     Of  course,  tunnel  No.  30  is  to  the  north  of 
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timnel  21,  and  it  is  possible  that  that  would  mark  the 
extreme  northern  limit  of  that  vein.  And  a  peculiar 
condition  must  exist  there,  for  the  reason  that  in  tun- 
nel 30  you  find  the  bedrock  only  seven  or  eight  feet 
below  the  surface  of  the  ground  to-day ;  only  a  hun- 
dred feet  to  the  west  of  there  in  shaft  21,  it  is  over 
a  hundred  feet  to  the  bedrock.  There  must  have 
been  a  cliff  there  sometime, — something  of  that  sort, 
although  it  has  not  been  developed  yet. 

Take  it  further  to  the  west,  in  the  Pittsmont 
ground,  there  must  be  another  drop,  because  in  the 
Pittsmont  shaft  it  was  six  hundred  and  twenty  feet 
to  bedrock.  The  surface  of  the  bedrock  is  not  uni- 
form ;  on  the  contrary,  it  is  very  much  broken.  This 
<iifferenee  in  elevation  at  the  two  points  would  have 
the  effect  of  throwing  the  vein  to  the  north  as  you  go 
west. 

There  has  been  some  mineralization  of  the  aplite 
there,  because  the  rocks  show  it.  It  has  progressed 
so  far  that  some  of  the  material  in  the  face  of  that 
south  cross-cut  is  certainly  vein  matter.  It  is  silici- 
fied  and  altered  to  the  extent  that  I  would  deem  it 
vein  material.  There  is  nothing  there  to  enable  me 
to  tell  the  strike  of  the  vein  there,  or  the  course  of  it. 
The  aplite  has  two  marked  directions  there,  one 
-easterly  and  westerly  and  the  other  northerly  and. 
southerly.  That  is  particularly  shown  in  the  north 
[504]  cross-cut, — the  northerly  and  southerly  line 
in  the  aplite, — and  shows  it  to  be  dipping  into  the 
hill,  that  is  dipping  to  the  east. 

I  find  a  vein  in  shaft  No.  1.    It  is  a  very  small 
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vein  dipping  to  the  north,  and  has  a  northwest  strike. 
I  obtained  a  sample  of  the  material  I  found  in  shaft 
No.  1.  (Witness  produces  sample.)  I  obtained 
this  sample  from  the  north  side  of  that  shaft, 
and  near  the  bottom,  although  I  traced  the  vein 
from  the  bottom  up  to  a  point  that  was  less  than 
a  foot  below  the  wash,  finding  the  same  material 
that  I  saw  here,  and  I  also  noticed  the  same  ma- 
terial in  the  streak  that  was  testified  to  by  Mr. 
Winchell  called  the  hard  rib  on  the  south  side,  but 
nearly  to  the  same  extent  that  I  find  it  in  the  streak 
on  the  north  side,  but  I  did  fiind  some  little  of  this 
material.  This  stuff  is  called  iron  oxide,  quartz, 
probably,  some  altered  granite  which  has  been  sub- 
jected to  a  vein  mineralization.  The  country  rock 
in  the  neighborhood  of  that  shaft  is  granite.  I  ob- 
tained rock  from  there  for  the,  purpose  of  showing 
the  distinction  between  this  lead  matter  and  the 
country  rock.  (Witness  produces  sample.)  This 
is  a  piece  of  granite  which  has  been  slightly  sub- 
jected to  mineralizing  influences. 

(The  material  from  shaft  1  offered  in  evidence  and 
marked  Defendant's  Exhibit  77;  the  piece  showing 
country  rock  also  offered  in  evidence  and  marked 
Defendants'  Exhibit  No.  78.) 

There  is  sufficient  of  the  lead  in  shaft  No.  1  to 
determine  its  strike.  There  is  at  least  three  feet  in 
length  of  this  vein  shown  on  this  strike.  You  find  the 
granite  on  either  side  of  the  vein,  but  they  are  not 
smooth,  slick  walls.  The  mineralization  there  is  ir- 
regular, but  it  has  a  dip  and  strike.    That  can  be 
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easily  seen.     I  do  not  think  those  are  the  permanent 
walls  disclosed  in  that  shaft.     I  think  that  this  small 
vein  is  a  portion  of  this  north  vein  that  we  are  dis- 
cussing. 

Q.  Now,  would  you  say  that  the  vein  evidences 
are  such  there  in  that  shaft,  so  that  a  reasonable 
mining  man  would  be  justified  in  locating  the  ground 
and  spending  his  money  in  its  development? 

Mr.  SHELTON. — ^Objected  to  as  immaterial. 

A.  Yes,  sir.  Finding  such  a  streak,  I  would  say 
is  would  be  worthy  of  development. 

[505]  The  WITNESS.— Going  back  to  the  cross- 
cut from  tunnel  30,  where  I  said  I  saw  some  evidence 
of  a  vein,  I  obtained  some  of  the  material  for  the  pur- 
pose of  exhibit.  I  obtained  a  sample  from  the  south 
end  of  the  south  cross-cut  from  tunnel  30.  (Witness 
produces  sample.)  This  sample  was  originally  ap- 
lite,  I  should  say,  but  it  is  very  much  altered  indeed. 
It  has  been  subjected  to  some  slight  vein  minerali- 
zation. Anyway,  there  have  been  solutions  attack- 
ing its  original  texture  and  constitutents. 

(Sample  offered  in  evidence  and  marked  Defend- 
ants'Exhibit  79.) 

There  was  sufficient  exposure  of  the  lead  in  shaft 
No.  1  so  that  I  could  tell  the  dip.  I  saw  it  for  a 
vertical  depth  of  six  or  seven  feet  at  least.  I  re- 
member I  had  to  climb  up  the  shaft  to  see  the  end 
of  it.  The  dip  was  about  eighty-five  degrees  to  the 
north. 

I  did  not  see  much  evidence  of  a  vein  in  shaft 
No.  2.    I  found  a  north  and  south  dyke  of  aplite 
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however.  I  did  find  that  the  aplite  was  very  much 
altered  and  I  took  a  sample  from  there  (producing 
sample).  I  characterize  this  as  an  altered  aplite. 
I  think  that  a  miner  would  call  that  vein, — any 
miner  that  would  find  that  material  such  as  I  exhibit 
here  coming  from  shaft  No.  2  would  say  that  he  had 
a  vein.     There  is  some  good  quartz  in  it. 

The  piece  of  rock  you  hand  me  is  a  piece  of  aplite 
that  is  unaltered,  showing  its  whiteness  that  I  have 
referred  to  this  morning  as  being  one  of  the  marked 
characteristics  of  aplite. 

(The  altered  aplite  is  offered  in  evidence  and 
marked  Defendants'  Exhibit  No.  80i;  and  the  un- 
altered aplite  is  offered  in  evidence  and  marked  De- 
fendants' Exhibit  81.) 

I  found  excellent  veins  in  the  north  cross-cut  from 
tunnel  31.  I  do  not  know  of  any  distinction  in  the 
miner's  lexicon  between  a  vein  and  a  veinM.  A 
vein  is  a  vein,  no  matter  how  large  it  is.  I  would 
judge  a  veinlet  to  indicate  a  sauall  vein.  I  would 
call  these  veins  disclosed  in  that  north  cross-cut. 
I  think  it  is  one  vein  there.  I  think  they  will  join 
on  dip  as  depth  is  obtained,  for  the  reason  that  as 
you  go  east  in  the  main  tunnel  you  find  these  two 
streaks  to  be  one;  that  is,  they  have  joined  together 
on  strike. 

At  a  point  twenty  feet  northerly  from  the  center 
of  the  tunnel,  I  found  what  I  should  say  to  be  the 
first  aplite  in  that  cross-cut,  [506]  and  the  first 
evidence  of  the  smallest  green  coloring.  I  had  to 
look  carefully  indeed  before  I  found  the  green  dis- 
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coloration.  At  twenty-three  feet  from  the  center  of 
the  tunnel,  I  found  a  small  streak  one  or  two  inches 
wide,  dipping  to  the  north,  with  a  little  more  of 
green  discoloration.  At  twenty-six  feet  I  find  the 
footwall  of  the  vein.  I  find  fifteen  inches  of  excel- 
lent vein  material,  better  in  fact  than  ninety-nine  in 
a  hundred  of  the  claims  I  have  seen  or  examined 
or  located.  At  thirty-three  feet,  I  find  another  seem- 
ing wall,  but  I  think,  as  I  have  said  before,  it  is  a 
portion  of  the  same  vein,  but  it  is  more  highly 
mineralized  on  the  east  side  it  shows, — and  a  few 
feet  in  width, — excellent  indeed.  On  the  west  side 
I  find  three  feet,  and  at  the  bottom,  on  the  north- 
west corner  of  that  cross-cut,  I  find  the  vein  still 
there  and  it  looks  as  if,  with  more  development, 
that  is,  as  the  cross-cut  is  run  farther  to  the  north, 
it  will  be  even  wider  than  that,  although  the  material 
immediately  above  it  is  gray  granite.  I  should  call 
it  quite  a  wide  vein.  I  think  the  two  rich  streaks 
there  are  merely  in  the  same  lode.  I  did  not  take 
a  sample  and  have  it  assayed,  but  from  my  knowl- 
edge I  would  say  it  is  commercial  ore.  I  have  re- 
ferred to  the  cross-cut  as  it  now  exists.  Having  in 
mind  the  footwall  that  I  designated  as  such  in  the 
cross-cut,  and  extending  the  lead  to  the  face  of  the 
cross-cut,  the  vein  would  be  there  ten  feet  wide.  I 
am  uncertain  as  to  whether  or  not  the  hanging- wall 
is  disclosed  at  the  face  of  that  cross-cut  or  not. 
That  cross-cut  shows  that  ore  is  still  existing  in  the 
bottom,  on  the  west  side  of  the  face,  and  with  further 
development,  there  might  be  a  wider  vein  found 
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there  than  I  have  already  given.  From  the  exami- 
nation of  the  mineralization  disclosed  in  that  cross- 
cut, and  I  looked  at  it  very  carefully  indeed,  the 
mineralization  does  not  disappear  rapidly  from  the 
top  of  the  cross-cut  to  the  bottom.  I  heard  the 
statement  made  by  Mr.  .Winchell  with  reference  to 
that.  I  thereafter  made  an  examination,  making 
that  one  of  the  particular  things  to  look  at,  and  in- 
stead of  that,  I  find  the  vein  mineralization  as  great 
at  the  bottom  as  it  is  at  the  top.  Of  course,  you 
might  take  some  little  portion  of  that  vein  and  find 
that  the  mineralization  is  not  as  great  at  the  bottom 
as  it  is  at  the  top,  and  on  the  contrary,  you  might 
find  another  [507]  streak  where  the  mineraliza- 
tion is  greater. 

I  was  able  to  determine  the  strike  of  that  lead  as 
disclosed  in  the  cross-cut.    I  took  the  strike  of  the 
footwall  and  I  took  the  strike  of  the  mineralization; 
that  is,  the  streak  of  mineral  from  there  to  the  north, 
within  the  footwall.     The  footwall  I  found  to  have 
a  strike  of  south  eighty  degrees  west,  dipping  eighty- 
five  degrees  to  the  north.    The  streak  to  the  north, 
that  I  took  the  dip  on,  had  a  strike  of  north  eighty- 
six  degrees  west,  and  the  dip  was  eighty-five  degrees 
to  the  north.     Right  near  the  entrance  to  this  cross- 
cut, there  is  fault  material  having  an  east  and  west 
direction.    As  you  go  into  the  tunnel  you  find  that 
dips  to  the  south.     That  fault  material  has  no  con- 
nection with  the  lead  I  have  been  speaking  about 
until   you   get   further  to  the   east,   where   it  has 
slightly  thrown  the  vein  around  from  its  true  strike. 
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Both  the  hanging  and  footwalls  are  granite  on  each 
side  of  this  vein.    The  vein  itself  is  so  terribly  green 
that  anyone  could  see  where  either  wall  would  be. 

Q.  Did  you  notice  there  in  this  vein,  parallel 
stringers  separated  by  granite  walls?  You  heard 
Mr.  Winchell  testify  about  that,  didn't  you, — a  lot 
of  granite  separating  the  ve inlet  material? 

A.  No,  sir.  I  looked  very  carefully  and  the 
granite  between  the  two  veins  is  very  much  altered. 
It  is  a  gray  granite,  and  in  places,  if  you  did  not 
have  an  intense  mineralization  there,  you  would  call 
that  vein.  It  is  slightly  green  in  places.  You  see 
these  two  streaks  are  so  close  together,  only  four  and 
one-half  feet  between  the  two, — undoubtedly  come 
together  in  depth,  because  the  dip  is  practically  the 
same  and  they  are  thrown  together  as  you  go  to  the 
east  by  the  fault  I  have  mentioned  as  shown  near 
the  entrance  to  this  cross-cut. 

The  WITNESS.— A  fault  is  the  plane  upon  which 
one  mass  of  ground  moves  on  another;  that  is,  the 
plane  of  dislocation  of  the  same  piece  of  ground. 
Subsequent  to  the  dislocation,  there  might  be  miner- 
alization along  the  plane  of  dislocation,  and  if  the 
material  is  not  particularly  hard,  it  would  result  in 
a  great  deal  of  ground  up  material  on  either  side  of 
the  crack.  Therefore,  that  could  be  mineralized  and 
then  it  would  be  a  fault  vein.  Now,  when  a  fault 
encounters  a  vein,  the  vein  is  more  or  less  dislocated; 
that  is,  the  vein  on  one  side  of  the  fault  is  not  in 
what  geologists  would  say  in     [508]     juxtaposition. 

The  Continental  fault  which  has  been  referred  to 
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here,  is  some  distance  east  of  tunnel  31.  It  exists 
in  the  claim  known  as  the  Birtha  on  this  Exhibit 
No.  1.  It  is  quite  a  large  fault  fissure,  but  I  have 
never  seen  the  walls  of  that  fissure,  so  I  would  not 
be  able  to  tell  how  wide  it  is.  Its  direction  is  north- 
erly and  southerly. 

Leaving  this  cross-cut  and  going  farther  into  the 
tunnel,  you  encounter  this  lead  again  where  the 
tunnel  takes  its  northeasterly  direction,  and  where 
it  has  a  north  sixty-seven  degree  east^  strike.  That 
is  about  thirty-seven  feet  from  the  north  cross-cut. 
I  find  the  fault  in  the  back,  or  roof  of  the  drift  and 
down  for  some  little  distance,  but  the  vein  is  dis- 
located near  the  bottom,  where  you  can  see  this 
fault  material  coming  in  contact  with  it.  You  can 
trace  the  vein  east  from  that  point  a  distance  of 
fifteen  or  twenty  feet,  maybe  twenty-five  feet;  then 
it  is  intercepted  by  a  fault  which  has  a  northwesterly 
and  southeasterly  strike,  dipping  to  the  east.  The 
vein  is  found  on  the  west  side  of  that  fault  up  to 
where  it  is  intercepted  by  the  fault  plane  on  the 
east  side  of  the  fault. 

There  is  a  streak  dipping  to  the  north  in  the  face 
of  this  tunnel.  If  you  look  carefully  at  that,  you 
will  find  some  rounded  particles  in  the  walls  of  that 
fissure, — very  small  ones, — ^but  that  would  suggest 
movement,  and  therefore,  I  would  say  that  was  a 
fault  fissure,  and  although  not  mineralized  it  would 
come  within  the  term  vein.  That  is  at  the  face  of 
the  tunnel.  The  strike  of  that  fault  fissure  there  is 
north  eighty  degrees  west,  having  a  dip  fifty  de- 
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grees  to  the  north. 

Q.  I  will  call  your  attention  to  Complainant's 
Exhibit  17,  and  will  ask  you  whether  or  not  the 
condition  of  that  lead  as  disclosed  to  you  there,  is 
correctly  represented  upon  that  map  as  to  strike 
and  width. 

A.  No,  sir,  because  the  cross-cut  has  been  ex- 
tended to  the  north  from  where  it  is  shown  on 
Exhibit  17,  disclosing  another  streak  of  vein  there 
three  feet  in  width.  Also  I  think  the  mineralization 
is  farther  south  than  shown  in  this  exhibit, — in  the 
tunnel  east  from  the  cross-cut. 

[509]  Q.  And  having  in  mind  the  lead  as  it 
exists  there  to  your  knowledge,  affected  as  it  is  by 
those  faults,  I  will  ask  you  whether  in  your  judg- 
ment this  red  here  on  this  map  correctly  represents 
the  strike  of  that  lead. 

A.  It  does  not.  For  instance,  it  shows  that  the 
vein  is  entirely  outside  of  the  limits  of  this  tunnel 
where  it  is  struck  with  the  fault.  Well,  now,  you 
can  see  where  it  goes  up  against  the  fault  in  that 
tunnel  now. 

Q.  And  in  what  respect  is  this  strike  as  disclosed 
on  this  map,  Complainant's  Exhibit  17,  erroneous 
in  showing  too  much  of  the  strike  to  the  north  or  in 
showing  too  much  of  a  strike  to  the  south? 

A.  The  true  strike  of  that  vein,  I  say  is  north 
eighty-five  degrees  west.  The  reason  that  the  vein 
is  shown  in  the  tunnel  the  way  it  is  on  Exhibit  17 
is  from,  I  think,  not  knowing  the  absolute  conditions 
there,  and  also  because  of  the  influence  of  that  fault 


Washington-Butte  Mining  Company.        IQfl 

(Testimony  of  Samuel  Barker,  Jr.) 

that  I  spoke  of,  which  is  almost  parallel  with  the 

vein  itself. 

The  WITNESS. — This  samrple  of  rock  I  now  pro- 
duce I  obtained  from  the  point  in  tunnel  31  where 
the  vein  is  first  exposed  by  the  tunnel  that  is  east 
of  the  cross-cut.  It  shows  that  it  contains  copper. 
One  of  the  real  reasons  why  I  brought  that  sample 
was  to  show  what  Mr.  Winchell  calls  the  interlock- 
ing of  quartz  crystals  in  veins.  Mr.  Winchell  said 
that  that  vein  was  entirely  aplite.  I  say  that  it  is 
typical  vein  quartz,  interlocking  exactly  as  Mr.  Win- 
chell said  it  would  in  real  veins. 

(Sample  offered  in  evidence  and  marked  Defend- 
ants' Exhibit  82.) 

The  interlocking  crystals  are  visible  to  the  naked 
eye ;  they  show  in  the  center,  and  on  both  the  right  and 
left  sides  of  the  center.  They  almost  show  a  stand- 
ard structure  of  quartz  in  this  rock. 

I  obtained  this  other  sample  which  I  now  produce 
directly  east  of  the  east  boundary  of  the  fault  that 
we  have  spoken  of  as  running  northerly  and  south- 
erly in  this  tunnel.  It  is  shown  outside  of  any  vein 
at  present.  The  workings  do  not  disclose  any  vein 
there.  We  have  a  statement  of  Mr.  Winchell  that 
all  of  that  material  there  is  stained  or  painted. 
This  sample  is  not  stained  or  painted.  I  do,  how- 
ever, find  intense  staining  between  the  fault  lines  as 
shown  on  Exhibit  17,  the  north  and  south  fault,  but 
to  the  east  of  that  I  find  [510]  none,  nor  imi- 
mediately  adjacent  to  the  east  side  of  that  fault,  I 
find  none.    Faults  are  one  of  the  best  agencies  for 
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carrying  mineral  waters.  It  would  be  very  common, 
indeed,  to  find  mineral  mineralized  in  tlie  neighbor- 
hood of  a  fault,  especially  in  the  Butte  camp.  I  took 
this  sample  from  several  feet  east  of  that  fault;  I 
should  call  it  a  portion  of  the  country  rock. 

(Sample  offered  in  evidence  and  marked  Bef end- 
ants'  Exhibit  No.  83.) 

The  WITNESS. — That  sample  is  gray  granite; 
the  black  stuff  on  it  is  mica. 

Referring  to  Befendants'  Exhibit  82,  I  would  say 
that  it  is  highly  mineralized.  I  have  not  discovered 
any  cuprite  in  that  piece;  the  green  is  chrysocolla. 
'ChrysocoUa  in  its  pure  state  carries  somewhere 
around  thirty-six  per  cent  copper,  I  think;  cuprite 
is  about  eighty-eight  and  a  half  per  cent. 

I  got  this  from  the  dump  of  the  BuUwhacker,  show- 
ing also  how  quartz  and  chrysocolla  interlock  in  the 
vein.  The  BuUwhacker  is  inraiediately  to  the  south 
of  the  Butte  and  Boston  placer. 

(Sample  offered  in  evidence  and  marked  Defend- 
ants' Exhibit  84.) 

Q.  Now,  was  there  any  further  disclosures  that 
came  to  your  notice  in  this  tunnel,  before  we  leave  it  ? 

A.  The  small  cross-cut  running  to  the  south,  near 
the  face  of  tunnel  31,  thei*e  shows  more  or  less  of  this 
siamie  discoloration,  and  a  small  streak  of  very  highly 
mineralized  material,  containing  cuprite  and  chry- 
socolla. Its  dip  was  to  the  north,  and  the  strike  east- 
erly and  westerly.  There  is  no  connection  there  now 
between  this  and  the  lead  I  observed  in  the  first  cross- 
cut to  the  south.    It  will  require  further  work  to 


WasMngton-Butte  Mining  Company.        709 

(Testimony  of  Samuel  Barker,  Jr.) 
prove  the  continuity  of  these  several  streaks.  I  also 
made  an  examination  of  this  cross-cut  to  the  south, 
a  little  east  of  the  cross-cut  to  the  north.  I  heard  Mr. 
Winchell  say  there  was  no  aplite  in  that  cross-cut  to 
the  south.  My  first  notes  made  on  the  ground  showed 
that  there  was  aplite  there,  and  I  went  back  to  look 
at  it  carefully,  and  there  is  a  great  deal  of  aplite 
there.  He  said  he  counted  as  many  as  fifty,  and  then 
stopped,  of  little  harder  streaks  in  the  granite,  but 
he  said  there  was  no  aplite  there,  and  thought  that 
was  twenty  to  twenty-five  feet  below  the  wash.  [511] 
The  wash  is  shown  in  the  top  of  that  dip,  and  there  is 
a  great  deal  of  aplite  there.  That  is  the  reason  I 
made  another  examination  of  it.  The  aplite  appears 
there  intrusively.  You  find  the  granite  on  top  of  the 
aplite.  The  aplite  is  an  intrusive  sheet  there.  It  is 
nearly  horizontal. 

There  is  one  thing  f  urtiher  that  struck  me  with  ref- 
erence to  this  tunnel  31.  That  was  the  mineraliza- 
tion between  the  north  and  south  fault, — ^very  green 
indeed,  and  none  on  either  side  of  it,  practically,  until 
you  got  near  the  face  on  the  east  side,  and  that  seemed 
to  have  been  probably  brought  about  by  the  east  and 
west  fissure,  that  is  more  highly  mineralized  than  that 
little  cross-cut  near  the  face.  To  me  it  seemed  that 
the  solutions  would  flow  along  the  fault  lines,  or  along 
these  highly  mineralized  streaks  containing  chryso- 
colla  and  cuprite. 

I  went  into  the  Rabbit  Discovery.  I  found  a  vein 
there.  It  was  dipping  to  the  north,  and  the  strike 
was  a  little  to  the  northwest.     I  found  the  shaft  had 
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been  cleaned  out  along  the  sides  to  the  bottom,  and 
could  see  the  new  wash  material  covering  both  the  old 
wash  material  and  the  rock  in  place.  iBelow  the 
wash,  there  was  a  little  drift,  or  a  slight  excavation, 
made  partially  in  the  wash,  and  partially  in  the  solid 
granite  to  the  west,  and  I  found  there  a  little  streak 
of  green  material,  which  I  picke'd  into,  and  I  brought 
a  sample  here  which  is  marked  No.  54,  I  believe.  It 
was  shown  Mr.  Winchell.  I  took  the  pick  from  the 
workmen  there,  and  I  dug  down  on  it,  and  found  it 
had  a  dip,  and  I  traced  the  vein  material  from  the 
east  'Side,  or  from  the  face  of  the  little  drift  right  over 
to  the  east  side  of  that  shaft, — that  is,  I  did  the  pick- 
ing myself  to  see  whether  that  vein  did  extend  across 
the  shaft,  and  it  did.  The  Rabbit  Discovery  is  about 
twelve  feet  deep;  not  more  than  two  or  three  feet  of 
the  shaft  is  in  bedrock.  I  brought  no  sample  from 
there  except  No.  54,  which  was  introduced,  showing 
chrysocolla,  and  what  I  thought  was  the  black  oxide 
of  copper,  tenorite.  I  say  I  traced  that  lead  by  the 
work  I  did  there  across  the  bottom'  of  the  shaft.  In 
the  sinking  of  the  shaft  there,  the  lead  would  be  ex- 
posed. They  would  have  to  take  some  of  it  out  in  get- 
ting through  the  two  or  three  feet  of  bedrock  that  I 
say  is  exposed  there.  I  did  not  figure  [512]  out  any 
walls.  I  merely  traced  it  across  the  bottom,  and  saw 
that  the  mineralization  was  from  six  to  eight  inches 
in  width ;  that  is,  it  was  brownish  in  color,  oxidized, 
and  the  material  on  each  side  was  the  granite.  I  did 
not  see  the  vein  exposed  on  the  dip  at  all.  There  is 
enough  work  there  to  prove  the  width  of  that  streak. 
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I  also  went  into  shaft  No.  9.  In  the  cross-cut 
north  from  this  shaft,  at  the  twenty-five  foot  point, 
there  is  a  vein  exposed.  It  is  badly  mixed  up, 
though,  and  on  the  east  side  it  seems  to  be  wider 
than  on  the  west  side,  but  from  the  faulting  that  I 
find  immediately  underneath,  I  think  that  has  been 
the  agency  which  has  broken  up  this  vein.  T!he 
fault  at  that  point  has  to  do  with  the  displacement 
of  the  vein.  Wherever  the  fault  intercepts  the 
veins  out  there,  the  vein  is  broken, — dislocated, — 
but  from  the  sample  I  got  there  I  would  say  there 
is  a  good  vein  there.  I  have  the  sample  here.  (Pro- 
duces.) I  obtained  this  sample  from  the  cross-cut 
at  the  twenty-five  foot  level,  in  the  No.  9  workings, 
beginning  at  a  point  about  five  feet  north  of  the 
shaft.  I  should  say  that  the  material  of  this  sample 
was  vein  material.  For  instance,  I  find  chrysocolla, 
and  I  find  quartz  and  find  altered  granite.  Some  of 
it  is  vein  filling.  It  is  all  mineralized,  though,  there, 
all  as  the  vein  material. 

(Sample  offered  in  evidence,  marked  Defendants' 
Exhibit  No.  85.) 

There  was  not  sufficient  disclosure  of  vein  at  this 
point  so  that  I  would  be  able  to  give  its  strike  and 
dip.  I  could  not  give  you  its  strike,  because  it  is 
too  much  broken.  I  can  on  the  east  side,  where  it 
did  not  show  as  much  breaking  up.  On  the  south 
side  it  showed  a  dip  to  the  south  of  eighty-five  de- 
grees. On  the  west  side  where  I  could  follow  a  seam 
in  the  [513]  vein,  it  has  got  a  dip  of  eighty-two 
degrees  to  the  north.     In  the  shaft  itself,  where  the 
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lagging  had  been  taken  out  from  the  east  side  very 
recently,  since  I  made  my  first  examination  in  there, 
it  shows  quite  a  good  deal  of  mineralization, — that 
is,  these  harder  ribs  show  a  dip  to  the  north  and  they 
run  up  and  down  the  shaft.  They  are  not  put  in 
there  in  all  directions  at  all,  but  they  are  parallel 
with  the  vein  fissure, — that  is,  easterly  and  west- 
erly, and  they  have  a  northerly  dip.  As  to  these 
being  honeycombed  lines  that  Mr.  Winchell  talked 
about  the  other  day,  reaching  to  the  master  joint  in 
granite  formation,  they  are  not  joint  cracks  or  mas- 
ter joints  in  the  granite  at  all.  As  to  there  having 
any  connection  with  a  lead,  there  has  not  been  work 
enough  done  there  to  prove  or  disprove  anything  of 
that  kind.  I  think  I  have  explained  all  the  work- 
ings disclosed  in  the  No.  9  shaft,  although  I  find  a 
small  amount  of  aplite  in  the  cross-cut  at  twenty- 
five  feet,  and  the  wash  is  about  ten  or  eleven  feet 
deep,  I  should  say,  there. 

The  other  workings  in  the  neighborhood  of  the 
Rabbit  Discovery  are  simply  surface  openings,  as  I 
testified  to  this  morning,  and  as  I  remember  it,  they 
are  all  filled  now. 

I  stated  that  I  desired  to  make  a  correction  in  my 
testimony  in  reference  to  the  Vesuvius  shaft.  In 
my  testimony  this  morning  I  said  it  was  twenty  feet 
from  the  top  of  the  shaft  to  the  old  ground — twenty 
feet  from  the  top  of  the  shaft  to  the  bottom  of  the 
shaft,  and  my  notes  read  twenty  feet  from  the  old 
ground  to  the  bottom  of  the  wash  and  thirty-two 
feet  to  the  bottom  of  the  shaft.     Therefore,  from  the 


Washington-Butte  Mining  Company.        713 

(Testimony  of  Samuel  Barker,  Jr.) 
collar,  the  total  depth  of  that  is  forty-two  feet,  in- 
stead of  thirty-two  feet,  as  I  testified  this  morning, 
and  the  wash  is  thirty  feet  below  the  collar  of  the 
shaft.     That  shaft  is  ten  feet  in  the  air. 

Q.  Now,  before  taking-  you  outside  of  the  ground, 
and  simply  confining  your  observation  entirely  to 
the  openings  and  to  the  lead  disclosures  in  the  open- 
ings, as  you  have  testified  here,  what  would  you  say 
as  to  whether  or  not  the  lead  or  the  [514]  vein  in 
those  different  openings  on  this  ground  in  contro- 
versy is  one  and  the  same  or  they  are  different  leads'? 

Mr.  SHELTON. — Objected  to  as  calling  for  a  mere 
conjecture  and  incompetent. 

A.  From  what  I  have  seen  on  the  ground,  I  say 
that  they  are  one  lead, — that  is,  they  are  on  the  same 
system.  I  have  not  been  on  the  ground  in  the  Pitts- 
mont.  I  have  seen  from  the  working  shaft,  I  have 
seen  them  hoisting  ore  from  the  working  shaft.  I 
have  seen  maps  of  the  workings  of  the  Pittsmont, 
shown  me  by  Mr.  Williams. 

It  is  not  the  case  that  free  access  to  those  mining 
claims  is  accorded  to  anyone,  so  that  he  may  go  into 
the  mines  and  examine  the  underground  workings. 
Unless  you  have  business  underground,  why  the 
management  would  surely  keep  you  out.  I  stated 
that  I  saw  ore  hoisted  on  the  Pittsmont  ground  from 
a  shaft  there.  I  mentioned  that  only  to  show  that 
ore  was  being  taken  from  somewhere  undergrovmd 
within  the  ownership  of  the  Pittsmont  Company.  I 
do  not  know  of  quartz  mines  being  salted  to  the  ex- 
tent of  seven  hundred  tons  a  day.     Mr.  Williams, 
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who  is  the  engineer  for  the  Pittsmont  Company, 
showed  me  his  map  and  thereon  I  saw,  on  the  twelve 
hundred  foot  level,  a  vein  which  had  continuous 
workings  for  three  thousand  feet,  running  in  a  west- 
erly direction,  just  probably  the  west  end  would  not 
be  more  than  fifty  feet  north  of  the  east  end.  On 
the  ten  hundred  there  was  the  same  workings  on 
the  same  vein  and  also  on  the  eight  hundred,  but  not 
as  extensive  though  as  on  the  twelve  hundred.  The 
dip  was  to  the  north.  There  is  no  evident  connec- 
tion between  that  lead  as  shown  upon  that  map  and 
this  northerly  lead  as  it  traverses  our  ground. 

Q.  Well,  in  the  matter  of  location,  this  lead  ex- 
tending and  pursuing  the  course  that  it  pursued  as 
you  know  it  upon  our  [515]  ground,  if  projected 
into  their  ground,  where  would  it  be  with  reference 
to  this  lead  that  they  have  there  ? 

A.  It  would  seem  to  me  to  be  the  same  vein. 

Q.  And  is  there  anything  in  the  Vesuvius  work- 
ings as  they  were  disclosed  there,  that  would  enable 
you  to  establish  any  connection  with  the  lead  there, 
if  one  exists,  and  this  lead  that  you  have  been  pro- 
jecting through  the  ground  in  controversy  in  this 
case? 

A.  There  is  no  direct  connection.  Considering 
the  existence  of  faults  there,  I  think  the  vein  is  dis- 
located. It  is  very  possible,  though,  that  the  vein 
in  the  south  end  of  the  south  cross-cut  of  the  Vesu- 
vius is  a  portion  of  the  vein  in  the  ground  in  ques- 
tion that  we  are  talking  about, — the  north  vein. 

You  encounter  the  south  vein  in  the  Vesuvius 
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about  twenty-six  feet  south  of  the  shaft.  The  vein 
there  dips  to  the  north  and  has  an  easterly  and  west- 
erly strike.  In  the  west  end  it  shows  at  least  six 
inches  of  oxidized  material  and  some  of  it  is  discol- 
ored green.  Going  to  the  east,  it  shows  more  of  the 
green  copper  in  the  vein.  At  the  bottom  in  the  east 
end  of  the  drift,  it  shows  better  than  it  does  at  the 
back  at  the  same  point.  It  can  be  traced  continu- 
ously, though,  for  a  distance  of  twenty-three  feet. 
Now,  I  find  going  through  the  shaft,  a  fault,  and 
there  is  also  another  fault  shown  in  the  north  cross- 
cut, or  it  is  a  fracturing  of  some  kind,  possibly  might 
have  dislocated  the  vein  system  there.  That  is  on 
the  east  side.  It  shows  a  slip  there,  and  it  also 
shows  motion  on  the  walls.  The  nearer  you  get  to 
the  continental  fault,  the  more  numerous  are  these 
north  and  south  faulting  planes,  which  lay  parallel 
with  the  continental  fault.  Seven  and  a  half  feet 
south  of  the  shaft,  there  is  a  small  streak  that  is  ver- 
tical. It  has  chrysocolla  in  it,  and  in  the  north  cross- 
cut, I  have  two  streaks  noted  there.  They  are  small 
though.  Both  of  [516]  them  have  a  north  dip 
and  an  easterly  and  westerly  strike. 

Q.  Is  it  not  possible,  Mr.  Barker,  that  you  are  mis- 
taken about  those  leads  there,  that  what  you  are  tes- 
tifying about  is  simply  what  is  known  as  master 
joints  in  the  granite,  with  lines  of  cleavage  in  the 
granite  running  in  every  direction  to  the  master 
joint,  as  shown  by  Defendants'  Exhibit  No.  55? 

A'.  No,  I  call  it  a  vein.  I  have  a  sample  from 
there,  if  you  care  to  see  it.     (Produces  sample.)     I 
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obtained  this  sample  about  the  middle  of  the  exposed 
portion  of  the  vein.  I  should  call  it  a  vein  material; 
it  certainly  is  mineralized.  Where  I  got  it  the  vein 
is  about  ten  inches  in  width.  I  do  not  recall  any 
master  joints  that  I  have  ever  seen  of  that  width.  I 
should  not  saj^  that  this  fissure  where  I  obtained  this 
material  was  a  master  joint  of  the  granite  rather 
than  the  vein.  I  should  say  it  was  a  vein.  For  in- 
istance,  there  is  one  piece  of  this  shows  motion. 
There  is  one  portion  of  it  that  is  very  slick  and  shows 
that  it  is  harder  and  there  has  been  motion  in  that 
fissure.  You  do  not  usually  encoimter  this  motion 
in  those  master  joints  that  Mr.  Winchell  testified 
about.  They  are  infinitesimal  in  thickness,  as  I  un- 
derstand it.  There  is  no  motion  at  all.  They  are 
just  cracks  in  the  granite.  The  piece  that  suggests 
motion  is  the  piece  you  now  have. 

(Piece  offered  in  evidence,  marked  Defendants' 
Exhibit  No.  86.) 

There  is  no  other  piece  there  that  shows  motion. 

(Balance  of  sample  offered  in  evidence,  and 
marked  Defendants'  Exhibit  No.  87.) 

In  the  testimony  I  have  given  in  reference  to  tun- 
nel No.  21 1  spoke  about  some  faults  there.  Where 
there  is  a  fault  is  because  of  the  motion.  I  obtained 
samples  in  this  tunnel  for  the  purpose  of  showing 
that  motion  did  take  place.  I  took  two  pieces  of 
rock  from  the  vein  where  it  is  first  encountered 
[517]  by  the  tunnel,  to  show  that  there  is  motion 
along  the  walls  of  that  vein,  or  within  the  vein  it- 
self.   Mr.  Winchell  testified  that  there  was  abso- 
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lutely  nothing  to  show  that  there  was  motion  in  this 
vein.  (Sample  produced.)  These  samples  that  I 
have  were  brought  for  the  purpose  of  showing  mo- 
tion. They  were  obtained  in  Tunnel  No.  31  just 
east  of  the  point  where  the  tunnel  strikes  the  vein. 
The  hardness  of  a  portion  of  the  rock,  and  the  stria- 
tions  and  the  slickness  suggest  motion.  The  lines 
of  motion  show  there  in  one  piece  two  different  direc- 
tions,— shows  a  curved  motion.  The  other  piece, — 
it  seems  to  be  all  in  one  direction. 

(Samples  offered  in  evidence  and  marked  Defend- 
ants' Exhibit  No.  88.) 

With  regard  to  the  southerly  lead,  and  the  evi- 
dence of  mineralization  in  the  Hornet  discovery 
shaft, — immediately  before  bedrock  was  encoun- 
tered, I  find  on  the  north  side  of  that  shaft,  a  small 
streak  of  high  mineralization,  containing  cuprite 
and  chrysocoUa.  That  streak  has  an  easterly  and 
westerly  strike  and  a  dip  very  flat  to  the  north. 
That  streak  will,  on  its  dip,  go  into  and  become  a  part 
of  what  is  called  the  MuUins  vein.  Farther  down  in 
the  shaft,  I  find  at  least  two  other  of  those  same 
highly  mineralized  streaks  having  an  easterly  and 
westerly  strike  and  the  same  northerly  dip.  At  the 
bottom  of  the  shaft  I  find  the  brown  material,  which 
is  good  vein  material,  dipping  to  the  north,  and  also 
having, — or  it  has  a  flat  dip  to  the  north,  with  an 
easterly  and  westerly  strike.  The  shaft  itself,  where 
exposed  now,  is  quite  green, — that  is,  there  has  been 
mineralization  or  replacement  in  the  granite.  I  say 
that  these  rich  streaks,  having  a  trend  to  the  north, 
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become  a  part  of  the  Mullins  vein,  because  it  is  al- 
most continuous,  excepting  for  the  slight  break  be- 
tween the  Hornet  tunnel  cross-cut  and  the  cross-cut 
at  the  bottom  from  the  Hornet  Discovery, — shows 
that  it  has  an  east  and  west  strike  and  flat  [518] 
dip,  and  does  go  over  and  join  onto  the  vein  that  has 
been  talked  about  here  and  been  called  the  Mullins 
vein.  I  first  encountered  this  mineralized  streak  in 
the  shaft  within  six  inches  of  the  point  where  the 
wash  and  the  solid  country  rock  is  encountered.  As 
to  the  mineralization  on  the  north  side  of  the  shaft 
being  continuous,  the  same  kind  of  material  exists 
from  the  point  where  bedrock  is  reached  to  the  bot- 
tom of  the  shaft,  except  for  these  richer  streaks.  I 
should  say  that  that  material  was  well  impregnated, 
well  replaced  with  copper,  because  I  took  a  sample 
beginning  at  the  bottom  of  the  Hornet  discovery 
shaft  along  both  the  east  and  west  sides  of  the  cross- 
cut northeasterly  therefrom,  and  I  got  a  very  fair  as- 
say from  that  material.  I  had  it  assayed  by  W.  R. 
Hocking;  I  have  the  assay  return  here.  (Produces 
paper.)  I  might  say,  in  taking  this  sample,  I  was 
very  careful  indeed  to  exclude  every  piece  of  this 
highly  mineralized  chrysocolla  and  cuprite  that  you 
find  encountered  in  this  north  cross-cut.  In  fact,  I 
took  the  worst  material  that  I  could  find.  This  sam- 
ple was  taken  from  at  least  eighteen  feet  north  and 
south, — that  is,  from  the  north  side  of  the  Hornet 
discovery  shaft,  up  to  within  about  a  foot  of  the 
vein  that  is  shown  at  the  north  end  of  that  cross-cut. 
This  sample  was  turned  over  to  Mr.  Hocking  by  me, 
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and  designated  No.  2,  with  a  slip  attached,  showing 
where  it  came  from,  with  directions  to  assay  for 
copper  and  silver,  the  copper  to  be  determined  elec- 
trolytically.  The  returns  given  me  by  Mr.  Hocking 
are  three-tenths  of  an  ounce  in  silver  and  one  and 
seventy-one  hundredths  per  cent  in  copper.  I  also 
took  a  sample  of  the  brownish  streak  that  I  found  in 
the  bottom  of  the  Hornet  discovery  shaft  and  west 
therefrom,  and  took  it  to  Mr.  Hocking  and  had  it 
assayed.  I  obtained  that  sample  by  thoroughly 
cleaning  off  the  material  there,  and  picking  off  the 
surface,  and  then  taking  a  sample  underneath  that, 
so  that  I  would  have  [519]  the  material  only  from 
this  streak,  and  it  was  taken  for  a  distance  of  four 
or  five  feet  in  an  easterly  and  westerly  direction. 
None  of  this  chrysocolla  was  visible  where  I  got  this 
sample  No,  1. 

(Sample  marked  Defendants'  Exhibit  No.  80.) 

Q.  Now,  Mr.  Barker,  having  in  mind  the  mineral 
conditions  in  the  Hornet  discovery  as  they  were  dis- 
closed in  that  shaft  there,  what  do  you  say  as  to 
whether  or  not  they  were  such  that  a  reasonable  min- 
ing man  would  be  justified  in  locating  the  ground  as 
a  mining  claim  and  exploiting  it  1 

By  Mr.  SHELTON.— That  is  objected  to  as  imma- 
terial. 

A.  Well,  if  a  man  did  not  locate  it,  I  should  say 
that  he  was  not  in  his  right  senses.  That  is  one  of 
the  nicest  showings  I  have  seen. 

Q.  And  taking  you  back  a  moment  to  the  shaft  No. 
2,  on  the  north  lead,  what  would  you  say  as  to  the 
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disclosures  there, — whether  a  mining  man  would  be 

justified  in  locating  the  ground  as  a  mining  claim? 

By  Mr.  SHELTON.— The  same  objection  on  the 
same  ground. 

A.  Well,  to  a  miner  that  might  appear  to  be  quartz, 
considering  the  direction  it  has  there,  I  would  not 
say  he  w^ould  be  justified — that  is,  shaft  No.  2  on 
the  Hornet  lead. 

Q.  You  think,  in  your  judgment,  the  showing  there 
would  not  be  sufficient  to  justify  a  man  locating  the 
ground,  exercising  the  reasonable  prudence  that  a 
mining  man  ought  to  exercise  where  it  involves  the 
expenditure  of  his  money  and  his  time? 

A.  He  might  be  justified  in  locating  there,  but  he 
would  locate  a  vein  north  and  south  instead  of  east- 
erly and  westerly, — that  is,  the  indications  would 
point  that  way  to  me. 

Q.  Now,  then,  take  the  Rabbit  discovery, — what 
do  you  say  as  to  whether  or  not  the  conditions  there 
are  such  that  a  reasonable  man  would  be  justified  in 
locating  that  ground? 

By  Mr.  SHELTON.— The  same  objection  on  the 
same  ground. 

[520]  A.  Yes,  sir,  I  would  say  a  man  would  be 
justified  in  making  a  location,  if  he  found  what  you 
do  see  now  in  the  Rabbit  discovery  shaft. 

Q.  And  what  do  you  say  as  to  whether  or  not  a 
man  would  be  justified  in  locating  the  ground  with 
the  exposures  as  they  exist  in  the  No.  9  shaft? 

By  Mr.  SHELTON.— Same  objection,  same 
ground. 
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A.  He  certainly  would  be  justified  in  making  a 
location  on  what  lie  found  there. 

The  WITNESS. — I  made  an  examination  of  the 
Mullins  tunnel,  to  determine  whether  or  not  there 
was  any  lead  exposed  there.  There  is  a  small  streak 
of  more  highly  mineralized  material,  in  places  at 
least,  than  you  find  in  the  surrounding  rock,  both  on 
the  north  and  south  sides  of  that  streak. 

As  to  the  Mullins  shaft,  I  should  say  that  the 
northerly  and  [521]  southerly  boundaries  of  that 
shaft  do  not  constitute  the  foot  or  hanging-wall  of 
that  lead.  If  Mr.  Winchell  said  that  the  vein  be- 
tween walls  as  it  was  exposed  in  that  tunnel  was  four 
feet,  he  did  not  look  at  those  walls  closely  enough 
and  he  was  mistaken.  The  very  widest  place  that 
I  could  find  in  that  tunnel  between  walls  is  two  feet, 
and  that  is  just  east  of  the  point  w^here  it,  in  the 
back,  gets  into  the  wash.  A  little  bit  east  of  that, 
where  the  vein  is  dislocated  for  a  distance  of  one 
foot,  it  shows  a  throw  to  the  south.  The  vein  is 
about  one  foot  wide,  but  nowhere  east  of  that  do  I 
find  more  than  eight  inches,  and  in  places  I  do  not 
find  any  distances  between  the  walls.  I  find  that 
the  hanging-wall  is  the  same  as  the  footwall.  I  am 
speaking  of  the  well-defined  walls  of  the  lead,  that 
Mr.  Winchell  testified  to  as  being  two  to  four  feet 
apart.  I  prepared  a  map  showing  the  facts.  (Pro- 
duces map.) 

(Map  offered  in  evidence  and  marked  Defendants' 
Exhibit  90.) 

This  is  the  map  that  I  prepared.     The  parallel 
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black  lines  running  east  and  west  represent  the  out- 
lines of  the  tunnel.  The  shaded  portion  represents 
the  point  of  contact  between  walls  and  bedrock.  The 
two  vertical  parallel  lines  represent  the  entrance  to 
the  tunnel  proper.  I  have  marked  on  this  map 
"fault."  There  is  a  small  fault  shown  just  east  of 
the  bedrock,  with  an  easterly  dip  and  a  northerly  and 
southerly  strike.  The  Hornet  discovery  shaft  is  also 
shown  upon  the  map.  The  winze  is  at  a  point  where 
the  cross-cut  goes  from  the  Mullins  tunnel  over  to  the 
Hornet  discovery  shaft.  The  Mullins  shaft  is  also 
shown  upon  the  map,  a  portion  of  the  shaft  as  it  dips 
through  this  working,  by  those  parallel  lines.  On  the 
eastern  portion  of  the  tunnel  I  have  marked  a  fault  as 
shown  upon  the  map.  Beginning  at  the  face  of  the 
tunnel  and  going  to  the  [522]  west,  it  represents 
the  vein  as  I  can  see  it  between  the  walls,  at  the 
bottom  of  the  tunnel,  just  west  of  the  winze,  where 
the  vein  is  broken,  I  could  not  see  the  walls  of  the 
vein  and  the  red  marking  just  to  the  west  of  where 
the  vein  is  broken  shows  its  size  in  the  top  or  back 
of  that  tunnel. 

The  hanging  and  foot  walls  of  this  lead  are  visible. 
In  the  bottom  you  can  trace  them  off,  excepting  near 
the  face  of  the  tunnel  where  the  vein  goes  into  the 
material  at  the  south  side  of  the  tunnel,  and  until 
you  get  the  point  marked  fault,  the  vein  is  not  visible 
again, — ^that  is  a  distance  of  about  six  feet.  At  the 
fault  the  walls  come  together,  and  to  the  east  of  the 
winze  they  are  very  close  together.  The  walls  would 
bound  this  red  as  it  is  shown  on  this  map.     This  map 
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is  drawn  to  a  scale;  ten  feet  on  the  ground  is  one 
inch  on  the  map.  It  is  pretty  hard  to  show  a  thin 
streak  like  that  on  a  map.  For  instance,  at  the  face 
I  show  that  the  vein  is  eight-tenths  of  a  foot  wide, 
and  at  the  point  five  feet  west  one  and  three-tenths 
of  a  foot  between  these  well-defined  walls.  Then 
where  the  vein  is  thrown  by  the  fault  it  is  pinched  to 
a  crack.  Just  east  of  the  Mullins  shaft,  it  is  six 
inches  wide  between  walls.  Just  east  of  the  winze 
it  is  four  inches,  at  the  winze  six  inches,  fifteen  feet 
west  of  the  winze  one  foot  wide,  in  the  back,  twenty 
feet  west,  two  feet  wide,  which  is  the  widest  part  in 
the  whole  tunnel.  I  do  not  think  that  the  walls  of 
the  lead  there  bounding  that  lead  are  the  true  walls  of 
that  vein ;  or  that  the  northerly  and  southerly  bound- 
aries of  the  Mullins  shaft  are  not  the  f ootwall  or  the 
hanging-wall  of  that  lead.  I  say  that  because  I  can 
find  better  ore  either  on  the  foot  or  hanging  side  of 
that  streak,  and  go  down  into  the  drift  on  this  same 
streak  below,  I  can  find  just  as  good  ore  outside  of 
the  well-defined  wall  as  I  find  inside.  The  whole  of 
the  material  between  the  Hornet  discovery  shaft  and 
the  tunnel  to  [523]  the  north  is  mineralized  and 
I  should  say  it  was  a  vein;  it  is  the  same  vein;  the 
mineralization  came  from  the  same  source.  I  have 
here  a  sample  of  brown  material  that  I  took  an  assay 
of,  at  the  bottom  of  the  Hornet  discovery  shaft.  I 
would  say  that  was  vein  material.  (Sample  pro- 
duced.) I  call  that  vein  material;  I  obtained  it  just 
at  the  west  side  of  the  shaft  and  at  the  entrance  to 
the  drift  that  goes  to  the  west. 
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(Sample  offered  in  evidence  and  marked  Defend- 
ants'Exliibit  No.  91.) 

I  have  two  other  samples.  I  obtained  one  from 
the  dmnp  at  the  Mullins  shaft,  and  the  other  from 
the  Mullins  drift,  which  is  just  below  the  Hornet 
tunnel,  about  ten  feet  in  elevation.  The  Mullins 
drift  is  the  drift  that  runs  easterly  from  the  north 
end  of  the  cross-cut,  from  the  bottom  of  the  Hornet 
discovery  shaft.  That  drift  would  be  on  the  vein,  so 
called,  referred  to  by  Mr.  Winehell.  (Sample  pro- 
duced.) My  object  in  obtaining  this  sample  from 
the  dump  was  for  the  purpose  of  showing  that  sul- 
phides were  encountered  in  sinking  that  shaft.  I 
refer  to  the  deep  shaft, — the  Mullins  shaft.  The 
samples  that  I  produce  here,  in  my  judgment  are 
sulphide  ores;  the  material  contains  copper  sul- 
phides. I  see  no  difference  in  these  sulphides  from 
the  sulphides  that  are  encountered  on  the  west  side. 

(Sample  offered  in  evidence  and  marked  Defend- 
ants'Exhibit  Nto.  92.) 

This  sample  that  I  now  produce  was  obtained  from 
beneath  the  well-defined  wall  which  Mr.  Winehell 
testified  was  the  footwall  of  the  vein  in  this  drift. 
My  object  in  obtaining  the  sample  there,  was  because 
Mr.  Winehell  testified  that  you  would  not  find  any 
ore  outside  of  the  well-defined  walls  of  the  vein,  as 
shown  in  that  drift.  I  call  this  copper  ore.  I  think 
it  is  commercial,  too.  I  mean  by  that  that  it  can  be 
shipped  today  at  a  profit. 

[524]  (Sample  offered  in  evidence  and  marked 
Defendante'  Exhibit  No.  93.) 
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I  should  say  it  was  from  six  to  eight  inches  from 
the  wall  that  I  obtained  this  material.  That  point 
would  be  right  against  the  wall  of  the  working, — ^that 
is,  the  footwall  of  the  working. 

Q.  Is  there  anything  in  the  formation  oyer  there 
that  would  justify  you  as  a  mining  engineer  in  saying 
that  this  lead  matter  represented  by  the  red  streak  on 
Defendants'  Exliibit  90,  is  different  as  yein  material 
that  you  encounter  in  the  cross-cut  from  the  tunnel 
to  the  Hornet  shaft? 

A.  Yes.  Near  the  surface,  the  material  in  the  en- 
riched streak  is  brown  and  oxidized.  As  depth  is 
obtained,  it  is  of  a  darker  green  than  the  material 
found  in  the  cross-cut  spoken  of.  It  shows  that  it 
is  more  highly  materialized,  excepting  as  to  the 
streaks  that  you  find  which  are  also  highly  material- 
ized in  that  cross-cut,  but  I  would  say  that  the  whole 
material  in  that  cross-cut  is  not  of  the  same  kind  as 
found  in  this  enriched  streak.  If  it  were,  why  we 
would  not  be  on  the  witness-stand  testif}i.ng  about  it. 
I  haye  neyer  seen  such  a  case  where  all  of  the  mate- 
rial within  the  boundaries  of  a  yein  was  of  the  same 
character  as  to  yalue  or  appearance.  The  backs  and 
things  that  you  see  in  the  vein,  or  in  the  yein  in  con- 
sideration, are  those  things  which  you  see  under- 
ground in  the  productive  Butte  mines. 

Q.  And  haying  in  mind  now  the  characteristics  of 
the  ore  body  existing  in  the  cross-cut  from  the 
Hornet  shaft  to  the  tunnel,  including  this  enriched 
streak,  representing  this  highly  mineralized  body, 
and  discolored  as  you  speak  of,  is  there  anything  that 
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suggests  to  you  the  fact  that  this  ore  body  in  the 
cross-cut  and  appearing  in  the  Hornet  discovery  is 
a  different     [525]     vein  from  that  represented  by 
the  red  streak? 

A,  No,  sir,  it  is  not  different.  It  is  possible,  and 
I  think  it  true,  that  the  streak  in  the  Mullins  tunnel 
was  one  along  which  the  vein  solutions  flowed  and  en- 
riched that  to  a  greater  extent,  but  thereafter,  or 
possibly  at  the  same  time,  the  replacement  by  copper 
of  the  granite,  both  to  the  south  and  north  of  that 
point,  was  made,  which  facts  are  similar  to  those  that 
are  found  in  the  mines  on  the  west  side.  Take  the 
mineralized  body  as  it  exists  in  the  red  streak,  and 
existing  to  the  south,  extending  as  far  as  the  Hornet 
discovery  shaft,  I  would  say  that  is  all  one  and  the 
same  vein.  I  obtained  a  sample  from  the  drift  from 
the  bottom  of  the  Hornet  discovery  in  a  southwest- 
erly direction.  I  took  a  sample  from  there  which  I 
had  assayed,  and  I  also  took  a  sample  at  a  later  date, 
which  I  produced  here  in  court  and  marked. 

As  to  Tunnel  No.  37,  and  this  cross-cut  running 
to  the  north,  there  is  a  little  mineralization  there. 
You  will  find  in  places  quite  a  good  deal  of  the  re- 
placement by  copper  solutions,  but  when  I  examined 
it,  I  found  at  no  place  the  bedrock  material,  or  the 
solid  material,  exposed  for  more  than  a  foot  or  eight- 
een inches  above  the  bottom  of  the  drift  or  cross-cut. 
This  cross-cut  has  been  filled  for  several  feet  from 
the  bottom, — that  is,  the  original  cross-cut  has  been 
filled  by  material  for  several  feet,  so  that  you  cannot 
see  at  the  bottom  of  that  working  at  all.     The  same 
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thing  is  true  of  the  end  of  the  tunnel,  for  only  two  or 
three  feet  at  the  face  can  you  see  any  of  the  original 
bedrock  material  at  all. 

The  strike  of  the  vein  encountered  in  the  MuUins 
tunnel  and  in  the  Hornet  discovery  shaft  is  north- 
easterly and  southwesterly.  From  several  observa- 
tions, I  should  say  the  dip  was  sixty  degrees  to  the 
south. 

Q.  Take  it  in  those  tunnels,  or  in  those  openings 
where  you  [526]  encounter  the  country  rock,  as 
distinguished  from  this  vein  material,  either  in  the 
northerly  or  the  southerly  leads,  what  do  you  say  as 
to  whether  or  not  the  country  rock  which  you  en- 
counter there  is  mineralized  through  chrysocolla,  as 
Mr.  Winchell  says,  just  like  the  material  that  you  en- 
counter in  the  veins? 

A.  Why,  the  mineralization  that  you  find  in  what 
was  once  the  country  rock  is  chrysocolla  and  cuprite 
at  the  surface.  You  do  not  encounter  the  same  min- 
eralization in  the  country  rock  outside  of  the  bound- 
aries of  the  veins  as  you  do  in  the  vein  material  in 
the  veins.  I  did  not  find  the  discoloration  by  chryso- 
colla in  the  country  rock  in  those  places,  the  same  as 
it  is  in  the  vein.  The  granite  where  it  has  not  been 
replaced  by  copper  solutions,  is  practically  fresh  in 
color, — that  is,  the  original  gray  granite,  and  does  not 
show  any  signs  of  breaking  down,  or  the  alteration 
of  any  of  its  constituent  parts.  Where  you  have  the 
replacement,  or  impregnation,  the  chrysocolla  or  the 
copper  minerals  are  through  all  of  the  material, — not 
through  the   coating  but  through   the   rock   itself. 
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Where  you  have  the  replacement  and  to  the  extent 

that  I  have  referred  to,  you  have  vein  matter  there. 

Q.  And  now,  instead  of  embracing  this  territory 
of  three  hundred  acres  and  simply  confining  our  ob- 
servations to  the  ground  in  controversy  here,  the 
ground  within  the  boundaries  of  the  Butte  and 
Boston  placer,  what  do  you  say  as  to  there  the 
country  rock  generally  is  stained  with  chrysocolla  in 
the  same  way  as  the  material  that  you  encounter  in 
the  veins,  confessedly  such. 

A.  No,  sir,  that  condition  does  not  exist  there. 
The  granite  to  the  west  of  the  Hornet  tunnel,  and 
west  from'  the  tunnel  31,  does  not  show  any  such  con- 
dition at  all.  The  replacement  of  the  original  gran- 
ite is  practically  all  confined  to  the  east  from  those 
points. 

[527]  I  know  of  the  existence  of  a  dyke  on  the 
BuUwhacker,  in  the  eastern  end  of  the  Bullwhacker, 
the  so-called  continental  fault  appears.  Its  walls  are 
not  for  the  limits,  I  should  say,  of  that  continental 
fault,  and  plainly  visible  as  far  as  I  could  see  from 
the  underground  workings  that  I  surveyed  and  ex- 
amined. I  know  that  on  the  fifty  foot  level  of  the 
leaser's  shaft  on  the  Bullwhacker  lode,  the  ore  was 
mined  for  a  length  of  at  least  a  hundred  and  fifty 
feet  east  and  west,  and  forty-five  feet  north  and 
south.  This  material  was  all  shipped  to  smelters. 
As  to  its  being  commercial  ore,  I  did  not  see  the  re- 
turns of  it.  And  the  stopes  were  made  on  the  ore 
above  this  fifty  foot  level,  and  from  the  cave  that  can 
now  be  seen  at  the  surface,  it  shows  quite  a  large  ex- 
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eavation.  I  would  characterize  that  territory  where 
this  mining  was  done  as  partially  the  continental 
fault  and  more  especially  outside  and  west  of  that 
continental  fault,  in  the  identical  material  that  you 
have  on  the  Butte  and  Boston  placer  in  the  Hornet 
discovery  shaft  cross-cut.  In  the  removal  of  this  ore 
the  boundaries  were  very  irregular  indeed. 

As  to  my  finding  anything  in  tunnel  No.  36  in  the 
way  of  a  lead, — there  is  some  very  slight  cracks, — 
there  are  small  cracks  there  having  a  southerly  dip 
and  a  northeasterly  and  southwesterly  strike. 
There  is  some  vein  material  there.  A  good  wall  has 
been  developed  in  this  tunnel  from  which  you  can 
get  a  strike  and  dip.  I  do  not  remember  any  but  this 
one  that  showed  the  dip  of  the  streak  in  there.  The 
rock  there  is  mostly  granite,  some  little  aplite  in  it. 
I  would  say  that  the  streak  it  too  long  and  its  char- 
acteristics are  too  marked  to  call  it  a  master  joint 
or  a  crack  in  the  granite.  It  is  altered  very  slightly 
adjacent  to  this  streak;  it  is  practically  granite.  We 
have  been  talking  about  tunnel  36.  I  do  not  know 
how  deeply  into  the  bedrock  you  get  in  any  portion 
of  the  workings  of  that  [528]  tunnel.  If  the  bed- 
rock is  ten  feet  below  the  surface  of  the  ground,  it 
would  be  anywhere  from  ten  to  twenty  feet  into  the 
solid  rock. 

I  did  not  see  any  evidence  of  mineralization  in 
Tunnel  No.  35.  You  get  into  the  bedrock  about  three 
feet  at  the  face,  and  about  four  or  five  feet  in  length. 
I  went  in  Shaft  No.  19.  I  found  a  very  good  vein 
there.     The  only  evidence  disclosed  by  the  workings 
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in  that  shaft,  as  to  the  strike,  is  found  on  the  south 
side  of  that  shaft,  where  the  granite  is  exposed,  and 
the  vein  which  shows  to  the  east  and  west.  On  the 
north  side  and  the  west  side  and  the  east  side  of  the 
shaft,  it  is  all  the  vein  material.  It  is  a  very  hard 
thing  to  determine  its  dip,  because  when  I  went  into 
the  shaft  it  had  caved  down  from  the  sides  and  it  was 
very  hard  to  see  any  of  the  original  material.  The 
material  is  vein  material,  consisting  of  some  small 
particles  of  quartz,  clays  and  oxides  and  altered 
granite.  I  did  not  see  any  evidence  of  faulting 
there. 

Q.  I  notice  in  examining  Complainant's  map  No. 
14,  and  especially  in  reference  to  this  shaft,  there  are 
lines  running  north  and  south  which  would  indicate, 
I  suppose,  a  direction  of  the  material  in  that  way, 
and  also  the  same  markings  on  our  shaft  21,  as  it 
appears  on  their  map  without  number.  What  do  you 
say  as  to  whether  or  not  the  stratification  in  those 
openings  would  indicate  that  that  is  the  trend  of  the 
material  or  not  ? 

A.  From  my  examination,  I  should  say  no,  both  as 
to  the  evidences  of  strike  and  dip  in  the  two  excava- 
tions, and  also  as  to  the  character  of  the  material 
itself. 

I  say  that  the  material  encountered  in  the  south- 
erly shaft  and  the  northerly  shaft  is  very  dissimilar. 

[529]     Cross-examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— I  am  a  graduate  of  the  col- 
lege at  Deer  Lodge,   class  of  1895.    I  began  the 
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practice  of  my  profession  immediately  after  gradua- 
tion. Before  that  time,  as  an  assistant  in  Butte  en- 
gineering offices  doing  a  general  engineering  business 
in  the  city  of  Butte,  beginning  with  1886.  I  was  26 
years  old  when  I  graduated  in  1895;  when  I  entered 
college  I  was  22.  Prior  to  that  time  I  had  been  con- 
nected with  two  firms  of  mining  engineers.  Before 
I  went  to  college  at  Deer  Lodge  I  had  worked  in  the 
capacity  of  sweeping  out  the  office,  and  going  out  in 
the  field  and  was  the  chain  man, — assisted  in  the  of- 
fice in  calculations,  of  areas  and  such,  in  the  patent- 
ing of  mining  claims,  and  wrote  papers  and  specifi- 
cations, assisted  in  various  ways.  The  very  first 
piece  of  work  after  graduation  that  I  was  engaged 
in,  was  a  chain  man,  or  assistant  to  Mr.  Gillie,  in 
making  the  survey  and  examination  of  the  Glengarry 
and  J.  I.  C,  for  the  purpose  of  determining  how 
much  ore  Mr.  Heinze  had  taken  unlawfully  from  the 
J.  I.  CI;  I  acted  as  an  assistant  only:  From  that 
time  on  my  work  to  the  present  time  has  been  mainly 
as  a  surveyor.  I  have  surveyed  mining  claims  and 
locations,  townsites  and  those  surveys  in  a  great 
measure  have  been  for  the  purpose  of  testifying  as 
to  the  facts  and  conditions  found,  before  the  courts. 
I  have  maintained  an  office  in  Butte  since  1887,  and 
have  been  actively  engaged  as  a  surveyor  and  mining 
engineer.  The  office  of  Barker  and  Wilson,  or  Pen- 
nington and  Barker,  as  it  was  first  known,  has  made 
more  patent  surveys  and  done  more  locating  work, 
than  any  other  single  office  in  Montana.  The  work 
that  has  been  done  in  our  office  is  mainly  the  work 
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of  surveyors;  that  is  the  foundation  of  the  work, — 
the  surveying  first  to  find  the  conditions  that  they 
could  be  embraced  [530]  in  the  returns  in  patent 
surveys,  or  for  testifying  before  the  courts  in  relation 
to  those  things  surveyed.  I  have  been  engaged  in  the 
business  of  mining  engineering  ever  since  I  took  hold 
of  the  office.  I  have  not  been  in  any  outside  enter- 
prises at  all.  I  have  had  an  opportunity  to  pursue 
studies  outside  of  the  work  or  connected  with  the 
work  that  was  being  done  in  our  office.  The  very 
fact  that  I  am  called  into  court  to  testify  to  the  con- 
ditions, forces  me  to  study  those  conditions,  so  that 
I  may  place  them  as  regards  my  judgment  before 
the  Court.  I  have  pursued  studies  not  connected 
with  the  business  of  my  office.  I  have  been  forced 
to  look  into  certain  things,  only  in  some  instances  in 
a  general  way.  For  instance,  being  associated  with 
Mr.  Shelton,  who  is  now  asking  me  the  question,  he 
has  forced  me  to  look  up  different  statistics  that  I 
might  testify  on  the  witness-stand  concerning  placer 
and  lode  controversies  in  this  very  community.  I 
do  not  claim  to  be  one  of  the  real  geologists.  I  think, 
though,  that  I  can  see  conditions  as  well  as  any  other 
man,  as  they  are  shown  in  workings,  and  those  are  the 
things  that  I  have  put  a  great  deal  of  study — ^put  into 
a  great  deal  of  study.  I  have  looked  carefully  at 
those  conditions,  as  weU  as  a  great  deal  of  people 
who  have  testified  on  conditions  in  the  Butte  camp, 
and  those  things  do  not  depend  entirely  on  the  study 
of  geology.  The  facts  themselves  are  the  things  that 
I  have  studied.     I  have  not  studied  or  devoted  my 
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time  to  any  large  extent  to  the  study  of  geology,  but 
I  have  been  compelled  to  study  along  with  the  min- 
ing law,  and  other  things,  the  laws  of  the  Interior 
Department,  in  order  to  keep  up  with  the  profession 
and  to  do  justice  to  the  clients  of  the  office.  I  have 
not  specialized  along  the  line  of  geology,  but  I  have 
specialized  along  the  lines  of  examining  and  looking 
at  mines,  for  the  purpose  of  testifying  as  to  their  con- 
ditions in  court.  I  would  not  admit  that  a  man  who 
had  specialized  as  a  mining  geologist  would  be  better 
qualified  to  testify  as  to  [531]  certain  matters 
than  myself.  He  can  testify  to  the  theories,  but  not 
to  the  facts.  He  would  have  a  wider  experience  as 
to  theory,  and  he  would  have  seen  other  mines,  of 
course,  outside  of  the  district  that  we  are  now  talking 
about,  but  I  think  that  I  have  had  a  very  good  op- 
portunity to  study  the  Butte  district.  I  would  not 
say  that  I  was  just  as  well  qualified  as  though  I  had 
devoted  myself  exclusively  to  that  line  of  study. 
There  is  a  great  deal  in  geology  that  I  do  not  know, 
and  other  people  do  not  know,  but  as  to  the  geologist, 
of  course,  he  goes  into  the  matter  from  another  side 
that  I  do  not  take  up  at  all, — that  is,  the  theoretical 
side.  The  geologists  deal  in  theories  as  to  how  the 
materials  or  the  veins  or  the  rocks  got  into  place, 
and  I  am  trying  to  testify  what  I  actually  see  on  this 
ground.  The  geologist  puts  his  own  theory  into 
practice  as  regards  the  subject  of  the  special  deposit 
under  consideration,  and,  of  course,  in  doing  that  he 
deals  with  the  facts  too. 

I  testified  that  there  was  a  fault  just  east  of  the 
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Hornet  shaft  a  short  distance.  I  did  not  call  that  the 
continental  fault.  I  called  it  one  of  the  paralM 
cracks  to  the — or  fault  fissures  to  the  continental  fault. 
I  looked  at  that  fault  carefully  underground.  I  saw 
it  underground  just  east  of  the  Mullins  shaft,  after 
twenty-five  or  twenty-six  feet.  I  saw  that  in  the 
Mullins  tunnel.  I  did  not  see  it  at  any  other  place. 
The  strike  of  that  fault  is  northwesterly  and  south- 
easterly; it  dips  to  the  east.  I  do  not  remember  of 
finding  that  fault  anywhere  else  on  this  ground. 
The  continental  fault  is  to  the  east  of  the  point  we 
are  speaking  of ;  I  do  not  know  its  exact  distance ;  I 
saw  it  to  the  southeast,  about  five  hundred  feet, — 
six  hundred  feet  away.  I  mean  on  the  BuUwhacker. 
I  do  not  know  the  width  at  that  place.  I  said  it  had 
no  well-defined  walls  there,  that  I  did  examine  it 
carefully,  and  that  I  could  [532]  not  find  the 
limits  of  the  fault  itself.  I  could  not  tell  its  dip. 
I  could  not  tell  its  strike  at  that  one  point.  I  could 
determine  its  strike.  I  determine  that  from  know- 
ing its  position  both  to  the  north  and  to  the  south. 
I  knew  of  it  to  the  north,  just  north  of  Park  Canyon, 
on  what  is  known  as  the  Lily  lode.  That  is  three- 
quarters  of  a  mile  noi-th  of  the  BuUwhacker.  That 
is  the  nearest  point  north  of  the  BuUwhacker  where 
I  know  personally  of  its  existence.  I  do  not  know 
the  width  of  the  fault  where  I  know  it  in  Park  Can- 
yon ;  I  do  not  know  its  dip ;  its  strike  is  northerly  and 
southerly.  As  to  its  having  any  defined  wall, — it  is 
shown  on  the  surface  by  the  iron  cappings,  and  of 
course,  they  would  not  give  you  any  idea  of  the  real 
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walls  of  that  fault.  There  is  a  shaft  on  the  Lily  lode, 
just  north  of  where  the  iron  capping  is  found  on  this 
fault.  As  to  whether  the  mining  has  been  along  the 
fault  so  as  to  expose  its  walls, — I  was  not  under- 
ground in  the  workings.  As  to  there  being  any  de- 
posit of  mineral  in  the  fault  at  that  place, — what  has 
been  termed  the  iron  capping  exists  there.  The 
mineral  in  the  iron  capping  is  iron.  There  is  no  de- 
posit of  copper  at  the  surface.  The  shaft  itself 
shows, — ^the  dump  shows  some  green  material.  I  do 
not  know  of  the  existence  of  this  fault  any  point  east 
of  the  ground  in  controversy  in  this  case.  I  have 
not  been  down  the  Birtha  workings  or  in  the  Sars- 
field  workings.  I  am  acquainted  with  some  of  the 
workings  on  the  Pacific.  I  prepared  the  map.  De- 
fendants' Exhibit  No.  1.  A  portion  of  the  bounda- 
ries of  the  Pacific  claim,  survey  No.  2320  are  repre- 
sented on  that  map.  The  lines  you  refer  to  represent 
the  mine  workings ;  they  are  the  shaft  with  cross-cuts 
therefrom,  and  tunnel,  and  a  cut.  I  think  the  shaft 
is  200  feet  deep.  I  was  never  down  it.  I  was  in  the 
shaft  at  no  depth.  I  did  not  enter  that  shaft  at  all. 
I  was  not  in  the  cross-cuts  north  and  south.  I  was 
not  in  these  other  mine  workings  to  the  east  [533] 
that  I  have  described.  They  represent  openings  on 
or  in  the  earth.  I  did  not  make  the  surveys  for  that 
myself.  Mr.  W.  W.  Pennington  made  the  surveys. 
I  have  not  the  map  that  was  used  in  the  hearing  for 
an  injunction  in  the  case  9000,  in  my  office,  or  a  copy 
of  it.  I  do  not  find  it.  I  prepared  a  map  at  that 
time.     We  did  not  retain  the  tracing;  the  tracing 
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was  used  on  the  hearing.  I  testified  that  Shaft  No. 
9  on  this  map,  Defendants'  Exhibit  No.  1,  was 
marked  No.  3  in  case  9000  in  the  District  Court,  on 
the  map  that  was  introduced  by  Mr.  Pennington  at 
that  time,  and  was  referred  to  in  the  testimony  by  the 
witnesses  in  that  way  at  that  time.  I  have  a  brown 
paper  map  with  these  numbers  on.  It  is  the  original 
map  from  which  the  tracing  was  made,  that  tracing 
being  used  in  the  hearing.  There  was  a  survey  at  the 
time ;  I  do  not  remember,  but  I  think  Mr.  Penning- 
ton did  swear  to  the  sizes  and  depths  of  the  open- 
ings, because  in  looking  over  his  notes,  I  find  the 
depths  and  sizes  of  each  shaft  notes.  I  did  not  hear 
his  testimony  in  court,  and,  of  course,  I  do  not  know 
what  he  testified  to.  I  do  not  find  those  noted  on  this 
map  I  refer  to.  I  find  them  noted  in  his  notes.  I 
will  bring  those  up  here.  I  think  Mr.  Pennington's 
notes  show  the  depths  of  the  openings  on  the  Pacific. 
Prom  the  work  done  there,  I  should  say  the  con- 
tinental fault  would  be  between  the  east  end  of  the 
Hornet  tunnel  and  the  Pacific  shaft.  I  cannot  tell 
the  dip  of  this  continental  fault,  because  the  surface 
is  caved  now,  and  I  have  not  been  do\\ai  in  any  of  the 
shafts.  That  is  quite  a  large  fault ;  everyone  speaks 
of  it  as  a  large  fault.  I  say  that  the  fault  that  I  en- 
countered in  Park  Canyon  is  the  same  fault  that  is 
shown  in  the  Bullwhacker  because  there  have  been 
various  shafts  sunk  on  this  fault,  which  is  min- 
eralized in  23laces,  and  from  which  they  have  shipped 
ore,  in  a  northerly  and  southerly  direction.  As  to 
there  being  intervening  points  between  Park  Canyon 
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and  the  Bullwliacker  [534]  where  shafts  have 
been  sunk  on  this  fault — I  have  not  examined  those 
workings  personally,  but  that  is  what  is  said  of  it. 
My  reason  for  thinking  that  the  fault  which  I  saw  in 
the  Bullwhacker  is  the  same  fault  I  saw  in  Park 
Canyon,  is  because  to  the  south  of  the  Bullwhacker  I 
find  the  evidence  of  north  and  south  faulting,  either 
on  the  Amazon  or  Altona.  That  would  be  the  same 
fault.  The  Amazon  and  Altona  are  from  fifteen 
hundred  to  two  thousand  feet  south  of  the  Bull- 
whacker. I  think  that  is  the  same  fault.  It  has  not 
been  traced  continuously  on  the  ground  between  these 
faults,  but  it  is  a  large  fault,  but  I  do  not  think  a 
series  of  them  exist  out  there.  I  have  never  seen  the 
limits  of  it  exposed  on  the  Amazon  and  Altona.  I 
have  seen  shafts  on  it ;  I  do  not  know  how  wide  it  is. 
I  do  not  know  its  entire  width,  but  I  do  know  it  is 
wider  than  the  shaft.  I  have  seen  shafts  that  have 
been  sunk  entirely  in  the  fault.  That  would  make 
its  smallest  width  five  or  six  feet  anyway.  The  shafts 
are  fifteen  or  twenty  feet  deep,  I  should  say.  The 
shafts  are  not  timbered.  They  were  just  openings 
into  the  ground,  sunk  by  miners  to  see  if  they  could 
find  ore — and  prospectors.  The  Altona  is  one  claim 
and  the  Amazon  another.  I  do  not  remember  where 
these  shafts  were.  They  were  either  on  the  Amazon 
or  the  Altona.  I  remember  the  dip  of  that  fault  at 
one  of  those  places  very  distinctly.  Its  dip  was  to 
the  east.  I  think  the  workings  on  this  fault  on  the 
Bullwhacker  were  400  feet.  I  am  not  sure,  though, 
now,     I  made  the  surveys  there  and  I  could  tell  by 
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looking  at  my  notes.  I  stated  that  it  was  on  a  fifty 
foot  level  that  material  was  stoped  out  for  a  width 
of  forty-five  feet.  I  do  not  know  whether  it  was 
stoped  to  the  same  width  below  the  fifty  foot  level. 
I  have  no  surveys  of  any  workings  directly  under- 
neath the  fifty  foot  level,  excepting  the  existence  of 
a  winze  that  comes  from  the  two  hundred  foot  level 
up,  and  connects  with  this  fifty  foot  level,  and  the 
drift  that  was  run  in  the  two  hundred  foot  level,  to 
the  east  from  [535]  that  point.  It  is  the  same 
material  that  was  taken  out  of  this  stope  on  the  fifty 
foot  level  of  the  leaser's  shaft  on  the  Bull  whacker. 
It  is  chrysocolla ;  the  original  granite  was  replaced  by 
copper  minerals. 

Q.  Is  there  any  one  of  the  samples  brought  in  here 
that  closely  resembles  the  material  taken  out  of  the 
leaser's  shaft  on  the  Bullwhacker,  on  the  fifty  foot 
level? 

A.  I  have  not  seen  the  samples  that  were  put  in 
by  others,  but  the  sample  I  took  from  near  the 
Parrot  mine  is  very  similar  indeed,  in  fact  it  is  the 
same  kind  of  material.  That  is  Defendants'  Exhibit 
No.  75.  It  is  a  rock  in  which  the  original  granite 
constituents  have  been  replaced  by  copper  minerals. 
In  this  sample,  Defendants'  Exhibit  No.  75,  you  can 
see  present  all  of  the  original  constituents  of  the 
granite.  The  whole  of  the  rock  has  not  been  re- 
placed, but  it  has  been  replaced  by  copper  minerals  to 
a  certain  extent. 

I  was  down  in  the  400  foot  level  in  the  Bull- 
whacker.      Without  reference  to  my  notes  I  would 
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not  be  able  to  give  you  any  accurate  information  as 
to  how  long  ago  it  was  sunk  to  the  400  foot  level.     I 
did  not  find  at  the  400  foot  level  that  this  material 
had  been  stoped  out  to  a  width  of  45  feet.     I  found 
in  the  400  foot  level,  going  east  in  the  drift,  at  that 
level,  that  the  material  was  the  original  granite,  was 
very  much  altered  indeed.     The  openings  to  be  tim- 
bered very  closely  indeed,  and  through  the  cracks  in 
the  timbers,  the  material  oozed  out.     The  original 
granite  texture  was  destroyed,  and  it  had  become — 
well,  it  was  clay  like,  and  a  great  deal  of  water  had 
been  put  into  it,  and  it  was  like  mud — running  like 
mud — and  that  shows  to  me  that  the  original  granite 
had  been  altered  by  solutions  of  some  kind.     This 
was  a  drift  that  I  was  on.     It  was  not  a  drift  on  this 
continental   fault;   it   would    cross   the    continental 
fault,  because  the  drift  was  easterly  and    westerly 
[536]     in    direction,   and   the    continental   fault  is 
northerly  and  southerly.     The  drift  was  on  an  east 
and  west  vein.     It  w^as  in  the  country  rock,  at  first, 
to  the  west,  and  as  it  went  east,  it  passed  and  went 
into  the  soft  material  I  have  described.     I  saw  no 
evidence  of  the  drift  crossing  the  continental  fault. 
I  did  not  try  to  determine  the  position  of  the  fault 
on  that  level.     The  thing  that  I  did  look  at  was  the 
material  in  its  eastern  end.     That  was  so  much  al- 
tered and  crushed  and  had  the  clay  like  appearance. 
I  do  not  remember  now  as  to  its  being  in  about  the 
position  that  I  would  expect  to  find  the  fault  on  that 
level.     I  could  not  tell  from  memory  that  it  was  not 
in  this  continental  fault.      I  stated  it  was  soft  ma- 
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terial,  clay  like  in  appearance.  It  was  distinguished 
very  easily  from  the  granite  that  you  found  to  the 
"Rest.  As  to  the  kind  of  material  you  find  in  the 
walls  of  a  fault  generally — there  is  a  great  deal  of  it 
crushed  material.  It  is  between  the  fingers,  it  is  very 
slick,  indeed,  and  you  will  find  rounded  particles  also, 
which  show  that  motion  has  been  occasioned  along 
the  line  of  the  fault.  The  fault  material  I  have  de- 
, scribed  would  be  very  similar  in  appearance  to  the 
material  that  I  saw  there.  Some  fault  material  has 
the  characteristics  of  which  I  saw  on  the  five  hundred 
foot  level.  There  was  some  water  there.  This  fault 
fissure  might  and  might  not  afford  a  channel  for  the 
free  circulation  of  the  water.  For  instance,  if 
there  were  a  great  deal  of  clay  there,  that  would  be 
impervious  to  water.  It  might  and  it  might  not  fur- 
nish a  channel  for  the  free  circulation  of  the  water 
along  the  lines  of  the  fault  and  between  its  walls. 
Some  faults  are  more  open  than  others,  but  where 
you  have  a  large  fault,  you  have  a  great  deal  more 
clay  and  groimd  up  material,  which  would  not  allow 
the  free  circulation  of  water.  The  material  at  this 
level  was  a  light  colored  material.  It  was  [537] 
very  dissimilar  from  the  material  that  I  saw  in  the 
fifty  foot  level  of  the  leaser's  shaft.  In  the  fifty 
foot  level,  the  green  coloring  was  downward  in  the 
rock.  That  was  absolutely  absent  at  the  four  hun- 
dred. Mining  operations  were  carried  on  on  the  four 
hundred  foot  level.  There  was  a  cross-cut  and 
drifting  done.  There  was  no  ore  extracted  and 
shipped  that  I  know  of.     Operations  ceased  in  the 
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Bullwhacker  about  three  or  four  years  ago,  I  should 
say.  I  think  it  was  carried  along  until  after  the 
slump  in  copper,  which  was  the  fall  of  1907.  I  think 
operations  were  carried  on  about  a  year.  I  did  not 
see  any  east  and  west  vein  in  the  Bullwhacker  under- 
ground. The  claim  was  located  easterly  and  west- 
erly. The  Pacific  claim  was  located  northerly  and 
southerly.  I  saw  the  discovery  shaft,  and  I  saw  the 
vein  as  disclosed  in  the  discovery  shaft  of  the  Pacific, 
and  that  was  north  and  south,  but  the  Bullwhacker 
discovery  I  have  not  seen.  The  location  of  the 
Pacific  was  July  21st,  1884.  East  and  west  veins 
which  were  cut  by  the  continental  fault  would  be  dis- 
located. The  absolute  action  of  the  continental 
fault  in  the  Montgomery  vein,  is  the — you  find  the 
vein  on  the  west  side  to  the  south  of  where  you  find 
it  on  the  east  side.  The  Montgomery  is  about  six 
hundred  feet  south  of  the  Bullwhacker.  I  have  not 
seen  the  vein  in  the  Montgomery ;  I  have  been  told  it 
is  to  the  south — a  southerly  dip.  As  to  the  con- 
tinental fault  being  a  normal  fault,  I  have  not  figured 
it  out.  I  think  it  is  a  normal  fault.  That  would 
mean  that  the  westerly  wall  would  not  only  subside, 
but  it  would  be  eroded  down  to  the — (interrupted) 
I  would  not  say  that  the  westerly  waU  had  subsided 
with  reference  to  the  easterly  wall  of  the  fault;  I 
should  say  that  the  movement  with  the  fault  dipping 
to  the  west,  should  be  that  the  east  side  would  go 
down  and  the  west  side  would  remain  the  same  until 
eroded.  [538]  If  the  fault  dips  to  the  east,  why  the 
natural  conclusion  to  take  would  be  that  the  east  side 
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would  have  the  movement  downward,  instead  of  the 
west  side.  I  would  think  the  movement  would  be 
along  the  incline.  If  you  have  your  east  and  west 
vein,  with  a  dip  to  the  south,  a  throw  to  the  south, 
that  I  would  conclude  that  the  west  wall  had  sub- 
sided; that  would  be  the  conclusion  there  from  the 
facts  you  find  in  the  ground.  I  think  the  fault  was 
formed  by  subsidence  there,  or  the  readjustment  of 
large  masses  to  the  east  of  this  fault.  I  do  not  know 
as  to  the  formation  of  the  main  ridge  of  the  Eocky 
Mountains  and  the  fault  being  simultaneous.  It 
might  be  possible  that  the  volcanic  eruption  to  the 
west  of  here,  which  gives  us  the  rhyolite,  has  some- 
thing to  do  with  that  faulting.  The  conditions  would 
show,  according  to  the  throw  of  the  vein  in  the  Mont- 
gomery, that  the  westerly  wall  subsided  on  the  fault. 
There  was  then  a  break  in  the  country  along  the 
line  of  the  fault,  and  a  cliff  running  northerly  and 
southerly.  That  has  been  smoothed  down  by  the 
process  of  erosion.  Judging  from  its  size,  I  should 
say  that  the  movement  had  been  quite  considerable. 
Of  course,  there  are  two  movements,  you  know,  to 
the  faulting — the  horizontal  and  vertical  displace- 
ment. There  might  have  been  a  very  great  vertical 
displacement,  and  a  slight  horizontal  displacement. 
If  there  was  a  great  vertical  displacement  there 
would  also  be  a  great  dislocation  of  any  east  and  west 
veins  with  a  very  flat  dip ;  but  with  a  vein  having  a 
dip  attaining  near  the  vertical  why  there  would  be 
a  very  small  displacement  horizontally. 

The  dip  of  the  vein  in  the  MuUins  tunnel  is  sixty 
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degrees  to  the  south.    With  a  vein  of  that  character 
there   would    be    quite    a    good    deal    of    displace- 
ment.    There  are  parallel  faults  to  this  continental 
fault.     We  have  several  in  this  ground  in  contro- 
versy.    There  are  four  or  five  places  in  the  ground 
in  question     [539]     showing  north  and  south  fault 
fissures.     They  are  approximately  parallel  with  the 
continental  fault.     I  do  not  know  how  many  of  such 
north  and  south  faults  there  are  between  the  Hornet 
shaft  and  the  Pittsmont  shaft.     There  may  be  sev- 
eral that  I  do  not  know  about.     The  ground  has  no 
development  to  prove  how  many  there  would  be,  or 
there  are.     There  is  not  any  way  that  you  can  tell 
without   exploration  of  the    groimd.     Underground 
development  would  be  the  only  way  of  determining. 
I  know  that  bedrock  on  the  Pittsmont  ground  is  very 
much  lower  than  it  is  at  the  Hornet  shaft.     I  know 
that   the   ground   itself — now,   the    surface   of   the 
ground  itself,  at  the  present  time  dips  about  ten  de- 
grees toward  the  Pittsmont,  and  that  at  the  Hornet 
we  have  bedrock  at  sixteen  feet.     At  the  Pittsmont 
No.  2  shaft,  it  is  six  hundred  and   twenty  feet.     I 
should  say  the    level  of   bedrock  at  the   Pittsmont 
would  be  between  seven  and  eight  hundred  feet  lower 
than  at  the  Hornet  shaft.     It  would  be  fully  as  much 
as  eight  hundred  feet.     I  cannot  say  that  that  would 
mean  a  pretty  steep  slope  to  the  bedrock  from  the 
Hornet  toward  the  Pittsmont,  because  the  develop- 
ments in  the  ground  do  not  justify  that  statement. 
For  instance,  the  bedrock  along  the  northerly  vein  is 
disposed  at  the  Vesuvius  at  ten  feet,  in  the  Rabbit 
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about  the  same  distance  in,  31  tunnel  about  the  same 
distance;  in  No.  30  tunnel  even  less  than  that,  only 
seven  or  eight  feet ;  and  then  a  hundred  and  fifty  feet 
west  of  that  point,  you  find  a  drop  in  that  horizontal 
distance  of  a  hundred  and  fifty  feet,  of  about  a  hun- 
dred feet;  and  I  should  say  west  of  that  you  would 
probably  find  the  same  drops,  because  of  the  great 
depth  at  which  you  find  the  bedrock  in  the  Pitts- 
mont. 

Q.  Well,  in  your  opinion,  Mr.  Barker,  is  it  likely 
that  that  very  steep  slope  from  tunnel  No.  30  down 
toward  the  Pittsmont  ground  is  in  any  way  caused 
by  subsidence  of  the  ground  to  [540]  the  west  on 
account  of  faults — fissures  running  north  and  south  ? 

A.  It  might  be  due  to  the  fault  agencies — sub- 
sidence of  the  ground.  That  is  as  good  a  theory  as 
any  other.  It  would  not  be  the  only  way  that  you 
could  explain  such  a  steep  slope  to  the  bedrock  at  that 
place.  For  instance,  the  slopes  of  the  hills  them- 
selves, where  the  natural  bedrock  is  exposed,  to  the 
east  of  here,  would  give  practically  a  slope  which 
would  bring  about  the  difference  in  elevation  as  we 
find  between  the  bedrock  at  tunnel  No.  30  and  the 
Pittsmont  shaft.  The  reason  I  say  that  is  this :  that 
I  actually  made  a  survey  of  the  hill  along  the  south 
line  of  the  Pittsmont  fence,  for  the  purpose  of  prov- 
ing whether,  if  the  hill  continued  on  that  slope  it 
would  show  a  depth  to  bedrock  of  approximately  six 
hundred  feet  in  the  Pittsmont  shaft,  and  it  did  prove 
it  and  I  so  testified  on  a  case  involving  the  depth 
of  bedrock  in  the  ground  immediately  adjacent  to 
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the  Pittsmont.  The  same  agencies  that  produce  the 
continental  fault,  which  runs  east  of  the  Hornet 
shaft,  could  produce  the  condition  which  I  have  ex- 
plained between  tunnel  30  and  the  Pittsmont  shaft. 
Between  tunnel  No.  30  and  shaft  No.  21  there  is  a 
very  great  difference  in  the  elevation  of  bedrock. 
In  a  horizontal  distance  of  a  hundred  and  fifty  feet, 
a  vertical  depression  of  about  a  hundred  feet.  That 
would  be  vevj  steep  indeed,  almost  a  cliff.  That  is 
a  difference  in  elevation  of  bedrock,  such  as  would 
be  brought  about  by  a  north  and  south  fault ;  I  think 
that  faulting  has  had  to  do  with  the  subsidence  of  the 
ground  there.  I  should  say  there  would  be  a  fault 
right  alongside  of  Tunnel  No.  30 — very  close  to  it. 
From  the  condition  of  the  material  I  find  in  bed- 
rock in  tunnel  No.  30  I  should  say  it  would  be  a  north 
and  south  fault. 

The  vein  in  the  Mullins  tunnel  has  a  southerly  dip. 

[541]  Q.  And  where  it  is  cut  by  any  north  and 
south  fault,  such  as  the  continental  fault  which  you 
have  described,  the  throw  of  the  western  portion  of 
the  vein  is  towards  the  south  as  compared  with  the 
eastern  portion  of  the  same  vein?- 

A.  No,  sir,  I  do  not  think  that  at  all.  The  only  evi- 
dence that  I  find  on  that  subject  is  the  little  throw 
that  is  occasioned  in  the  vein  itself,  that  is  shown  in 
the  Hornet  tunnel,  one  foot  to  the  south,  and  yet, 
when  you  get  over  to  the  fault  near  the  face  of  that 
tunnel,  why  the  evidence  looks  as  if  it  is  the  same  as 
you  find  to  the  west. 

Q.  Well,  in  the  question,  I  said  it  is  such  a  fault 


746  Louis  Mason  et  al.  vs. 

(Testimony  of  Samuel  Barker,  Jr.) 
as  the  continental  fault — 

A,  Oh,  you  are  supposing — 

Q.  I  am  supposing  a  subsidence  on  the  west  side 
always,  a  subsidence  of  the  west  side  of  the  fault,  that 
is  the  west  wall  of  the  fault,  as  compared  with  the 
east.        A.  It  would  go  to  the  south,  yes. 

Q.  And  we  can  only  explain  the  slope  of  the  bed- 
rock to  the  south,  only  by  assuming  that  there  has 
been  such  a  subsidence  on  the  west  side  of  these 
faults? 

A.  That  would  be  one  of  the  features  to  prove  that 
theory.  The  dislocation  shown  on  Exhibit  No.  90  is 
one  of  the  evidences  that  we  must  take  into  consid- 
eration. It  is  a  fact  that  you  find  in  the  ground, 
and  you  also  find  a  parallel  one  in  the  east  where 
another  is  encountered. 

Q.  You  can  assiune  that  there  has  always  been  a 
subsidence  of  the  west  wall  of  the  fault,  and  explain 
the  little  dislocation  that  you  have  represented  to  the 
west,  why  that  would  assume  a  slight  lateral  move- 
ment there  ? 

A.  That  might  be  occasioned  by  a  slip  in  the 
ground.  There  might  have  been  a  slip  in  the  ground 
which  was  other  than  a  fault  movement. 

[542]  Q.  Well,  any  other  faults,  north  and  south 
faults,  to  the  west,  would  continue  to  throw  that  vein 
in  a  southerly  direction — ^that  is,  the  broken  portions 
or  segments  of  that  vein  will  lay  to  the  west  and  the 
successive  faults  will  be  farther  and  farther  south 
relatively  to  the  part  of  it,  which,  is  shown  on  your 
map,  Defendants'  Exhibit  No.  90? 
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A.  If  your  theory  is  correct.  I  accept  it  as  some- 
thing reasonably  to  be  expected,  if  you  did  not  have 
something  else  coming  in  there  that  would  change  the 
position  of  the  veins,  and  those  very  conditions  seem 
to  prevail  here ;  they  are  not  developed,  in  the  work- 
ings, excepting  the  existence  of  the  two  little  throws 
that  they  did  have  in  those  workings.  The  west 
throw  or  slip  is  only  about  a  foot;  the  east  one  we 
have  no  working  to  prove  how  much.  I  should  not 
say  how  much  the  throw  is.  If  the  dip  of  the  vein 
were  to  the  north,  instead  of  to  the  south,  and  still 
assuming  this  subsidence  of  the  west  wall  relative  to 
the  east,  parallel  faults,  the  throw  would  be  to  the 
north. 

Q.  So  that,  as  to  what  you  have  called  the  north 
vein,  you  would  find  the  segments  of  the  vein  as  you 
went  west,  north  of  the  portion  of  the  vein  repre- 
sented in  tunnel  No.  31? 

A.  As  you  go  west.  Yes,  if  you  had  the  supposed 
condition  that  you  give  here.  I  looked  carefully  at 
the  vein  as  disclosed  in  tunnel  31  and  where  it  leaves 
the  fault  near  the  east  end  of  the  tunnel,  and  I  can- 
not discover  any  evidences  of  drag  at  all  in  either 
direction,  so  I  cannot  say.  I  cannot  testify  which 
way  the  real  movement  there  has  be^n. 

I  do  not  know  of  any  east  and  west  fissure  on  the 
Bull  whacker.  I  saw  all  the  underground  workings 
there  up  to  the  last  day  I  made  the  surveys,  and, 
as  I  remember,  I  was  called  on  to  make  the  surveys 
in  that  mine  just  prior  to  the  closing  down  of  [543] 
the  mine.    I  do  not  know  of  any  fissures  there  in  the 
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Bullwhacker  ground  excepting  the  continental  fault, 
and  the  vein  mineralization  that  is  attendant  on  the 
outside  of  that  fissure.  The  mineralization  that  I 
speak  of  in  addition  to  the  fault  is  a  replacement  of 
the  granite  outside  of  the  fault  fissure  by  copper. 

There  is  a  fissure  in  the  MuUins  tunnel.  You  find 
an  east  and  west  fissure  there.  Between  what  you 
term  the  well-defined  walls  of  that  fissure  and  the 
west  end,  I  find  a  width  of  two  feet  near  the  roof  of 
that  tunnel,  just  immediately  underneath  the  wash 
or  where  the  vein  is  lost  in  the  wash,  and  going  to 
the  east  from  there,  I  find  it  very  much  smaller,  and 
at  no  place  east  of  the  winze  do  I  find  it  to  be  one 
foot  in  width.  Comparing  the  fissures  with  the  in- 
tense and  immense  fissuring  of  the  Anaconda  hill,  I 
would  call  that  a  very  small  fissure,  and  every  other 
vein  in  the  Butte  district,  excepting  the  two  large 
silver  veins  the  Emma  and  the  Rainbow,  are  insig- 
nificant in  size  with  the  two  Anaconda  Hill  veins. 
To  the  north  of  this  tunnel  34  there  are  several 
fissures  in  tunnel  No.  31.  At  the  surface  there  are 
three  fissures  there.  In  depth  they  will  be  one. 
They  are  spread  out  near  the  surface.  My  reason 
for  saying  that  at  depth  they  will  be  one,  is  they  are 
too  close  together  to  remain  as  single  fissures  when 
depth  is  attained,  and  I  also  base  that  on  hearsay, 
evidence  given  me  by  Mr.  "Williams,  that  the  condi- 
tions in  the  Pittsmont  show  that  they  have  but  one 
vein  there.  From  what  has  been  given  me  by  Mr. 
Williams,  I  can  see  no  other  reasoning  than  that  it 
must  be  the  same  vein  as  shown  on  the  Pittsmont.     I 
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mean  the  north  dipping  vein  in  the  Pittsmont,  which 
has  been  developed  from  two  to  three  hundred  feet 
north  of  the  Pittsmont  No.  2  shaft ;  I  do  not  remem- 
ber the  exact  distance  north  of  that  shaft.  The  dip 
of  that  vein  is  from  seventy-two  degrees  to  [544] 
the  north  to  vertical.  To  the  west  it  has  a  slighter 
dip.  As  you  come  to  the  east,  it  is  more  nearly  ver- 
tical. It  has  been  cut  and  worked  on  the  eight,  ten 
and  twelve  hundred  foot  levels.  It  apexes  about  six 
hundred  feet  below  the  present  surface  of  the 
ground.  Mr.  Williams  told  me  that  they  had  raised 
from  the  eight  hundred  foot  level,  I  think,  seventeen 
floors,  and  had  there  encountered  the  oxidized  ma- 
terial. Projecting  a  line  on  the  dip  of  the  vein  to  the 
surface  the  line  would  encounter  the  surface  north  of 
the  No.  2  Pittsmont  shaft.  I  have  not  projected  it 
at  all.  I  do  not  know  where  it  would  be  with  refer- 
ence to  the  east  and  west  line  drawn  through  the 
tunnelNo.  31.  I  have  left  that  to  Mr.  Williams. 
He  has  the  information.  He  has  shown  me  his  maps 
and  I  would  not  be  competent  to  testify  as  to  the  east 
position,  because  I  could  not  tell  the  necessary  work 
to  prove  where  it  would  be.  I  do  not  know  whether 
it  would  be  north  or  south  of  that  line.  I  do  not 
know  whether  the  vein  would  have  to  have  a  north- 
west and  a  southeast  strike  in  order  to  come  up  with 
that  vein,  or  whether  it  would  have  a  northeast  and 
southwest  strike  in  order  to  come  up  with  the  Pitts- 
mont vein;  neither  do  I  know  what  the  lateral  dis- 
placement of  the  vein  would  be  as  occasioned  by  the 
fault  that  you  say  we  agree  exists  there. 
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I  find  three  distinct  fissurings  in  tunnel  No.  31. 
The  one  that  is  found  in  the  north  cross-cut  in  tun- 
nel 31,  is  about  ten  feet  in  width.  The  two  to  the  east 
of  there,  are  very  small  indeed,  from  one  to  two  inches 
in  width.  The  material  between  the  walls  of  the  fis- 
sure ten  feet  wide  is  quartz  and  clays,  some  oxi- 
dized material,  altered  granite — ore.  I  would  not  say 
there  were  a  number  of  streaks  in  the  north  fissure. 
There  are  two  well,  or  more  plainly  marked  mineral- 
ization streaks,  one  on  the  hanging-wall  side  and  one 
on  the  footwall  side.  Only  the  footwall  is  very  well 
defined.  I  found  very  slight  staining  [545]  in 
that  north  cross-cut  before  I  encountered  the  first  one 
of  those  fissures.  I  had  to  look  very  carefully  indeed 
before  I  found  even  a  stain  by  copper,  south  of  the 
first  streak  in  that  north  cross-cut.  At  twenty  feet 
deep  there  was  a  very  small  streak  about  two  inches 
in  width,  which  had  more  or  less  staining  in  it,  and 
until  you  got  to  the  vein,  three  feet  beyond  that,  out 
twenty-six  feet  from  the  tunnel,  you  had  no  mineral- 
ization. I  did  not  encounter  these  same  streaks  at 
any  other  place.  That  is  the  same  fissure  that  I 
found  in  the  north  cross-cut.  You  find  the  same 
fissure  as  you  go  easterly  into  the  tunnel  from  this 
cross-cut.  They  are  both  together  there;  only  one 
fissure.  The  other  fissure  I  find  in  the  ground  in  con- 
troversy is  the  small,  highly  mineralized  fissure  in 
the  south  cross-cut,  near  the  face,  which  has  a  north 
dip  and  easterly  and  westerly  strike,  and  the  fissure 
in  the  face  of  the  tunnel,  which  has  an  easterly  and 
westerly  strike  and  a  northerly  dip.     The  fissure  in 
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the  south  cross-cut  is  a  very,  very  small  vein.  There 
is  no  connection  developed  at  present  with  the  fissure 
shown  in  the  north  cross-cut.  I  said  yesterday  on 
my  direct  examination,  they  will  all  be  the  same  vein 
in  depth.  I  think  that  this  fissure  in  the  south 
cross-cut  will  be  the  same  fissure  in  depth  as  the  one 
exposed  in  the  north  cross-cut.  There  is  also  a  fault 
fissure  there.  The  fissure  in  the  face  of  the  tunnel 
is  a  fault  fissure,  but  it  is  mineralized.  It  is  what  I 
call  a  fault  vein ;  a  very  small  one.  I  think  at  depth 
you  will  find  they  are  all  the  same  thing.  I  testified 
yesterday  to  a  small  fissure  which  is  almost  parallel 
to  the  vein,  and  which  is  found  at  the  entrance  to 
the  north  cross-cut,  and  also  in  the  tunnel  to  the  east, 
that  has  a  south  dij^.  As  to  its  being  of  the  same 
system  of  fissures  as  the  others  I  have  mentioned — 
it  seems  to  be  later  than  the  vein,  because  it  has 
thrown  and  dislocated  the  east  and  west  veins  [546] 
somewhat,  although  there  is  not  enough  development 
at  present  to  show  what  has  happened  there.  It 
might  be  a  part  of  the  same  system,  but  it  has  a  dif- 
ferent dip  entirely  and  a  different  strike  than  the  vein 
system  which  we  have  been  talking  about.  The  dip 
of  the  vein  in  the  south  cross-cut  is  to  the  north.  I 
don't  believe  I  took  the  actual  pitch.  I  do  not  find 
it  in  my  notes.  The  pitch  of  the  vein  in  the  face  of 
the  tunnel  is  fifty  degrees  to  the  north.  I  think  that 
at  that  depth  it  would  unite  with  the  other  fissures 
which  I  saw  in  the  north  cross-cut.  There  is  no 
actual  continuity  there  now,  because  the  vein  to  the 
west  of  that  has  been  faulted.     It  won't  unite  with 
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them  right  now.  Originally  it  was  one  and  the  same 
vein,  or  it  was  a  part  of  the  same  vein  in  depth.  I 
do  not  say  it  is  a  continuation  of  the  fissures  shown 
in  the  north  cross-cut,  but  has  been  disconnected  on 
account  of  an  intervening  fault.  I  do  not  think  that 
the  north  cross-cut  has  been  extended  far  enough  to 
find  the  two  fissures  that  are  found  northerly  in  the 
face  of  this  tunnel.  The  fissure  in  the  face  of  the 
cross-cut,  in  the  face  of  the  tunnel,  would  not  unite 
now  in  depth  with  the  fissures  that  I  saw  in  the 
north  cross-cut,  because  the  veins  are  dislocated  be- 
cause of  the  fault  that  exists  there.  That  is  the  fault 
which  is  marked  with  a  heavy  blue  line  on  Complain- 
ant's Exhibit  No.  17.  I  say  originally  the  two 
fissures  that  are  found  at  the  face  of  the  tunnel  No. 
31  were  a  part  of  the  vein  that  is  now  shown  west 
of  the  north  and  south  fault  in  that  tunnel.  They 
are  the  eastern  extensions  of  the  fissures  that  show 
in  the  north  cross-cut,  or  were  so  originally.  I  do 
not  know  of  any  other  fissures  there  than  those  I  have 
testified  to. 

I  find  a  vein  fissure  in  shaft  No.  9,  in  a  cross-cut 
therefrom,  and  in  the  Rabbit  Discovery,  and  in  shaft 
No.  1.  A  part  of  the  material  in  the  fissure  in  9  is 
different  than  in  the  vein  [547]  in  the  face  of  the 
cross-cut  in  tunnel  31.  Originally  I  think  the  one 
in  shaft  No.  9  was  a  portion  of  the  fissure  that  is 
found  in  tunnel  No.  31.  That  has  been  broken  by  a 
fault  that  is  between  the  two.  I  think  it  is  a  part 
of  the  same  fissure  on  its  eastern  course.  I  think 
the  Eabbit  Discovery  was  originally  a  portion  of  the 
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same  fissure,  before  being  dislocated  by  the  faults 
that  exist  in  this  ground.  There  is  a  fault  showing 
in  shaft  No.  9.  I  do  not  know  of  any  fault  between 
the  Rabbit  Discovery  and  shaft  No.  9.  There  are  no 
workings  to  prove  it.  You  would  have  to  have  a 
fault  in  order  to  account  for  the  same  fissure  show- 
ing in  the  two  different  openings.  The  continuity 
is  broken  there,  and  I  think  the  fault  exists.  The 
fault  in  shaft  No.  9  accounts  for  the  dislocation  in 
shaft  No.  9  before  you  get  to  the  Rabbit  Discover}^ 
because  the  fault  is  on  the  west  side  of  the  ore  body 
as  shown  in  shaft  No.  9.  The  fault  in  shaft  No.  9 
is  on  the  west  side  of  the  cross-cut,  where  this  vein 
is  found  on  the  ground.  There  is  a  cross-cut  run- 
ning to  the  north.  The  fault  does  not  appear  in  the 
cross-cut,  but  in  the  caved  portion  just  below  it. 
It  is  underneath  that  cross-cut.  In  fact,  there  is 
more  than  one  faulting  plane  there — you  can  see  two 
easily.  There  is  nothing  there  that  would  enable  you 
to  determine  the  movement  of  the  throw.  The  as- 
sumption could  be  made  that  the  vein  shown  in  the 
Rabbit  Discovery  was  a  parallel  fissure  instead  of 
a  continuation  of  the  vein  fissure  shown  in  the  shaft 
No.  9,  but  you  have  the  unusual  here,  in  that  these 
fissures  are  dipping  to  the  north,  and  they  have  a 
northwest  strike.  Nothing  has  ever  been  developed 
out  there  to  show  it  to  be  a  parallel  fissure  dipping 
in  the  same  general  direction,  but  you  have  the  de- 
velopment on  the  south  vein  which  has  a  different 
strike  and  a  different  dip.  There  is  no  development 
between  the  Rabbit  Discovery  and  shaft  No.  9.     It 
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might  be  proven  with     [548]     work  that  the  fissure 
in  the  Rabbit  Discovery  might  be  a  different  fissure 
than  that  shown  in  shaft  No.  9. 

There  is  also  fissure  No.  1  between  the  one  in  shaft 
No.  9.  It  is  very  small ;  I  think  I  said  two  or  three 
inches  yesterday.  There  is  no  actual  development 
to  connect  that  with  anything  else  on  the  ground.  I 
think  originally  it  was  a  portion  of  the  same  fissure 
as  developed  now  by  the  cross-cut  in  tunnel  31.  As 
to  the  development  between  the  north  cross-cut  from 
tunnel  31  and  shaft  No.  1,  there  are  five  shafts,  two 
show  now,  are  open  for  inspection,  the  others  being 
filled — shaft  1  and  shaft  2  now  being  accessible,  and 
the  Olivia  Discovery  shaft.  You  have  an  aplite  dyke 
in  there  running  northerly  and  southerly  that  might 
have  dislocated  the  vein  to  the  west  or  to  the  east. 
The  aplite  dyke  might  have  had  some  effect  on  the 
vein.  I  stated  that  the  aplite  was  an  intrusion,  and 
that  the  granite  was  first  formed  and  that  then  the 
aplite,  in  a  molten  state,  was  intruded  into  the  gran- 
ite. And  I  also  told  you  that  in  tunnel  No.  30,  that 
the  material  on  the  west  side  has  dropped  consider- 
ably along  that  aplite.  Now,  that  was  intruded  in 
there,  and  yet  w^e  both  agree  that  we  had  a  cliff  on 
the  west  side  of  that  aplite,  therefore  it  looks  as  if 
there  was  a  movement  along  that  aplite.  Now,  the 
same  thing  might  have  occurred  in  more  or  less  de- 
gree along  the  north  side  of  the  aplite  dyke,  which  is 
very  plainly  marked  in  shaft  No.  2.  In  order  that 
there  should  be  any  disclocation  of  the  vein,  there 
would  have  to  be  a  break  in  the  rock  and  a  move- 
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ment.     The  aplite  dyke  in  itself  would  not  be  suffi- 
cient to  aeccount  for  that,  but  if  it  showed  material 
along  its  walls  it  would  account  for  some  movement. 
The  aplite  was  there  before  the  veins  were  formed. 
It  is  true  that  the  aplite,  together  with  the  granite  on 
either  side  of  it,  would  connect  with  the  fissures  in 
which  the  veins  were  afterwards  foi-med;  but  you 
have  dislocations  as  you  have     [549]     west  of  tun- 
nel 30,  in  the  material,  and  I  do  not  know  whether 
they  are  due  to  faulting  or  just  the  action  that  we 
now  see  on  the  surface  of  the  ground  to  the  east, 
which  forms  the  cliff.     I  do  not  say  that  the  aplite 
dyke  running  north  and  south  in  shaft  No.  2  accounts 
for  the  assumed  break  in  the  continuity  of  the  north- 
west and  southeast  fissure.     I  said  it  might  be,  to  a 
very  small  degree.     Aside  from  that    aplite    dyke 
there  is  not  any  fault  exposed  or  shown  by  any  work- 
ings on  the  ground  there,  between  the  north  cross-cut 
from  tunnel  31  and  shaft  No.  1.     The  developments 
have  not    connected  up    these  various  workings  to 
prove  whether  there  is  a  fault  there  or  not.     If  you 
assume  that  the  fissure  in  shaft  No.  1  is  a  continua- 
tion of  the  other  fissure  to  the  east  you  must  have  a 
dislocation.     It  might  be  a  different  fissure.     There 
is  evidence,  though,  of  faulting  near  the  face  of  the 
north    cross-cut    on    tunnel    No.  31,  which  I  have 
neglected  to  state,  and  the  effect  of  that  is  not  shown 
there  at  present.     It  is  on  the  west  side  of  the  cross- 
cut, where  it  originally  stood  before  the  nine  feet 
that  was  excavated,  that  they  done  during  this  trial. 
I  find  a  fissure  in  the  north  cross-cut  from  the  Vesu- 
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vius  Discovery  shaft;  also  in  the  south  cross-cut; 
they  are  very  small  indeed.  I  did  not  consider  them 
important.  The  one  that  is  south,  in  the  south  cross- 
cut in  that  shaft  is  from  six  to  ten  inches  wide. 
Well,  in  the  face  of  the  drift  at  the  back  it  is  smaller 
than  that,  but  at  the  bottom  it  shows  a  greater  width, 
I  think  six  inches  in  width  will  show  there.  I  do 
not  know  whether  that  is  the  same  fissure  as  shown 
in  the  north  cross-cut  there,  from  tunnel  No.  31,  be- 
cause there  is  no  w^orkings  to  prove  the  continuity 
and  there  are  faults  existing  between  shaft  No.  9,  or 
the  workings  in  tunnel  31,  and  this  Vesuvius  Discov- 
ery shaft.  There  are  several  faults  on  the  ground 
exposed  now,  which  dislocate  [550]  the  vein  so 
that  its  absolute  continuity  cannot  be  proven.  It 
dips  to  the  north.  I  could  not  say  whether  it  was  a 
part  of  the  fissure  shown  in  the  north  cross-cut  of 
tunnel  31  or  not ;  there  is  nothing  to  connect  them  up. 
There  is  also  a  fissure  in  the  bottom  of  the  Hornet 
Discovery  shaft,  and  at  least  three  highly  mineral- 
ized, chrysocolla  and  cuprite  streaks,  between  the 
bottom  of  the  Hornet  Discovery  shaft  and  the  Mul- 
lins  tunnel.  They  are  exposed  in  the  cross-cut  run- 
ning from  the  cross-cut  in  the  Hornet  shaft  to  the 
Mullins  tunnel.  The  one  in  the  Mullins  shaft  is  in 
the  drift  to  the  west.  I  measured  it  in  one  place  a 
width  of  a  foot.  It  is  pretty  hard  to  get  its  true 
width  there.  It  is  very  flat  there.  I  should  say  the 
dip,  where  it  is  shown,  only  about  thirty-five  or  forty 
degrees  to  the  north,  but  in  the  east  side  of  the  shaft 
and  at  the  bottom,  this  streak  seems  to  be  taking  a 
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greater  pitch,  or  what  I  should  say  would  be  the 
normal  pitch,  but  there  is  not  sufficient  work  to  prove 
yet  what  its  real  dip  and  strike  would  be.  I  do  not 
know  what  its  normal  pitch  is.  It  would  be  sixty 
degrees  to  the  north.  The  fissure  shows  on  both  the 
south  and  north  sides  of  the  drift  going  to  the  north 
from  this  shaft.  It  shows  in  the  drift  which  lays 
west  of  this  shaft.  Its  strike  is  easterly  and  west- 
erly. It  shows  on  the  north  side.  Because  of  the 
flat  dip,  it  would  show  on  both  sides.  It  shows  in 
the  south  side  of  the  shaft  at  the  bottom,  and  also  on 
the  south  side  of  the  drift  going  to  the  southwest  side, 
the  fault  is  reached  in  that  drift  which  is  shown  in 
your  Exhibit  15. 

I  also  find  a  vein  fissure  in  shaft  21,  and  also  in 
shaft  19.     I  do  not  recall  any  others. 

There  is  also  the  Pacific  vein  fissure  in  the  vicinity 
of  the  ground  in  controversy.  I  do  not  remember 
exactly  where  it  is.  It  is  parallel  to  the  continental 
fault,  but  it  is  mineralized.  It  is  about  four  hun- 
dred feet  from  the  continental  fault  east.  [551] 
The  continental  fault  is  mineralized.  Ore  has  been 
shipped  from  it  at  different  places.  There  was  ore 
shipped  from  the  Sarsfield  and  the  Birtha.  I  think 
that  was  taken  from  the  continental  fault,  for  this 
reason :  that  I  found  a  map  in  the  office  to-day  which 
showed  a  stope  from  a  winze  in  the  Birtha  tunnel, 
just  east  of  the  point  marked  "A"  which  ran  in  a 
north  and  south  direction.  The  stope  was  three  sets 
wide  and  about  sixty  or  seventy  feet  long. 

I  also  know  of  a  fissure  in  that  neighborhood,  in 
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the  Spread  Delight  lode ;  that  runs  easterly  and  west- 
erly. I  do  not  know  how  large  that  fissure  is.  I 
made  an  examination,  though,  and  testified  in  court. 
I  found  a  good  vein  fissure  running  easterly  and 
westerly  in  that  claim. 

I  also  know  of  the  fissure  in  the  Rory  O'More. 
That  is  an  east  and  west  fissure.  I  do  not  remember 
now  the  width  of  that.  I  remember  it  in  making  the 
survey  of  the  King  Stella  lode. 

There  is  also  a  fissure  on  the  Little  Spring ;  that  is 
an  east  and  west  fissure.  I  do  not  remember  its 
width  now.  I  made  the  patent  survey  on  that,  and 
looked  carefully  at  the  vein,  but  I  do  not  remember 
now. 

There  is  also  a  fissure  on  the  Monima  lode,  that  is 
an  east  and  west  fissure.  I  made  that  patent  survey 
there.  It  is  not  a  large  fissure.  I  do  not  recall  its 
exact  size  now.  The  strike  of  the  fissure  on  the  Rory 
O'More  is  easterly  and  westerly.  It  dips  to  the 
south.  I  do  not  know  anything  about  the  dip  of  the 
fissure  on  the  Lily.  The  dip  of  the  fissure  on  the 
Little  Spring  and  the  Monima  is  to  the  south.  Then 
I  remember  a  claim  called  the  Blake  lode,  it  adjoins 
the  Colleen  Bawn,  on  its  east  end  line — ^that  has  a 
south  dipping  vein,  from  which  I  saw  some  very  ex- 
cellent sulphides  taken,  which  are  identical  with  the 
ore  we  get  on  the  west  side.  I  never  examined  the 
Rising  Sun  and  Copper  Queen. 

[552]  As  to  veins  south  of  the  ground  in  contro- 
versy, I  made  the  survey  on  the  Maggie  Franklin, 
which  is  between  the  Bullwhacker  and  the  Montgom- 
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ery.     I  do  not  recall  the  size  of  the  fissure  there,  but 
it  might  have  an  east  and  west  fissure,  dipping  to 
the  south. 

As  compared  with  the  Butte  Hill,  the  fissures  on 
the  ground  and  in  the  vicinity  of  the  ground  in  con- 
troversy are  very  much  smaller  indeed.  It  is  unfair 
to  compare  these,  though,  with  the  largest  mineral- 
ization on  earth,  as  far  as  copper  is  concerned,  which 
we  find  on  the  Butte  Hill,  and  it  would  be  just  as 
unfair  to  compare  any  other  copper  deposit  that  I 
know  of,  in  granite,  with  the  Butte  Hill. 

Q.  Now,  I  think  that  you  said  the  mineralization 
in  the  veins  in  the  two  districts  was  brought  about 
in  the  same  way  1 

A.  Yes ;  theorizing,  I  think  the  copper  came  from 
the  same  source.  Of  course,  I  don't  know  how,  or  at 
what  time  it  was  brought  into  the  fissures  or  did  re- 
place the  granite  here.  All  I  know  is  what  I  see  on 
this  ground,  as  mineralized  rock  and  granite  and 
aplite,  and  the  other  features  that  are  shown.  I 
think  that  most  of  the  mineralization  came  from^ 
rising  solutions,  for  the  reason  that  we  have  our  con- 
tinental fault  and  the  various  other  faults  parallel 
to  that  in  the  ground,  and  the  facts  that  you  can  see 
existing  there  in  the  work.  Now,  for  instance,  the 
material  between  the  fault  planes  in  the  north  and 
south  faults  in  tunnel  No.  31  is  very  much  mineral- 
ized indeed,  and  directly  to  the  east  the  granite  is  not 
mineralized  at  all.  I  think  that  possibly  there  was 
some  mineralization  prior  to  the  faulting,  and  that 
the  faulting  has  allowed  the  free  access  of  those  solu- 
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tions  to  cracks  that  would  be  set  up  because  of  the 
faulting  of  that  ground.  Of  course,  that  is  the  posi- 
tion that  was  held  by  the  geologist  who  examined  the 
Butte  district  for  the  United  States  Geological  Sur- 
vey. 

[553]  Q.  The  fissures  were  there, — that  is,  the  east 
and  west  fissures, — before  the  faults  occurred,  because 
of  the  discoloration  of  the  veins.  And  wouldn  't  you 
believe  that  the  mineralization  of  the  veins, — ^that  is, 
the  east  and  west  veins, — took  place  before  the  fault- 
ing, on  account  of  the  fact  that  there  was  no  minerali- 
zation at  the  four  hundred  foot  level  of  the  con- 
tinental fault  in  the  Bullwhackerl' 

A.  I  do  not  see  that  at  all.  I  said  the  granite  was 
altered  and  changed  on  the  four  hundred-foot  level  of 
the  Bullwhacker.  I  found  no  chrysocolla,  but  that 
does  not  make  any  difference ;  I  found  no  aplite.  As 
to  finding  sulphide, — I  did  not  assay  the  material, 
but  it  certainly  is  vein  material,  because  you  do  not 
find  the  granite  in  the  condition  that  that  material  on 
the  Bullwhacker  four  hundred  is  found  in.  But  go- 
ing back  to  your  question,  and  answering  the  first 
part  of  it, — yes,  the  veins  were  there,  and  they  were 
mineralized  before  the  faulting,  but  I  think  the  fault- 
ing has  something  to  do  with  the  mineralization  or  re- 
placement lof  the  other  material  adjacent  to  it.  My 
position  is  as  you  state :  That  the  east  and  west  fis- 
sures were  f  oimed,  the  mineral  was  deposited  by  as- 
cending solutions,  and  then  there  was  subsequent 
north  and  south  fracture,  and  the  solutions  went  into 
those  north  and  south  fractures;  and  into  the  east 
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and  west  fractures  that  were  already  there  and  new 
ones  that  were  opened  up,  because  of  the  north  and 
south  faulting.  I  think  the  veins  of  the  Butte  Hill 
were  formed  from  the  ascending  solutions,  and  pos- 
sibly solutions  were  brought  into  the  fissures  from 
the  country  rock, — some  of  the  minerals  that  are 
there  now.  That  is  the  theory.  You  find  generally, 
on  the  Anaconda  Hill,  no  copper  ores  in  the  oxidized 
zone,  but  at  the  Parrot,  where  I  took  the  sample  that 
I  have  introduced  here,  I  do  find  chrysocolla  in  the 
same  condition,  as  far  as  I  can  tell,  as  I  view  it,  on  the 
ground  in  controversy.  I  have  found  [554]  chry- 
socolla on  the  west  side  in  no  other  place.  I  remem- 
ber at  the  Grreen  Mountain,  away  back  in  1887  and 
^88,  that  the  granite  was  green  just  like  the  sample 
that  I  have  brought  in  here,  but  I  did  not  look  at  it 
carefully  enough  at  that  time  to  determine  what  it 
was. 

In  the  ground  in  controversy,  and  in  that  vicinity, 
you  find  cuprite  and  chrysocolla,  and  possibly  a  little 
black  oxide  of  copper,  in  the  oxidized  zone  and  above 
the  permanent  water  level.  As  to  why  you  find 
chrysocolla  and  cuprite  above  the  permanent  water 
level  on  the  ground  in  controversy  and  not  on  the 
Butte  Hill, — ^the  conditions  possibly  existed  on  the 
Blitte  Hill  in  the  first  place,  but  on  account  of  the 
intense  mineralization  and  the  oxidation  of  the  gran- 
ite on  the  Butte  Hill,  the  very  granite  is  so  changed 
that  it  is  hardly  recognizable. 

I  do  not  know  that  in  the  ground  in  controversy  in 
this  case  there  was  a  system  of  faults  running  north 
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and  south,  and  the  subsiding  of  the  walls  of  the  fault 
on  the  west  side.  I  do  not  think  that  that  is  probably 
the  case.  There  has  been  a  great  deal  .of  erosion  go- 
ing €n  on  the  m'ountainside  around  there,  but  you 
take  your  subsidence,  if  the  west  side  had  fallen  to 
any  considerable  extent,  that  face  would  be  shown 
now  by  the  workings  that  we  have  on  the  ground, — 
that  is,  only  a  portion  of  the  top  of  the  ground  re- 
maining intact  on  the  east  side  would  be  eroded,  and 
we  would  have  a  great  deal  of  material  thrown  over 
the  cliff,  as  it  were,  and  that  is  not  the  fact  there  at 
all.  When  the  fault  occurred, — ^with  the  subsidence 
that  you  are  supposing,  of  bringing  it  down  the  in- 
cline to  the  regular  surface,  but  sloping  upward  as 
you  go  to  the  east, — we  have  a  cliff,  and  with  the 
erosion  from  the  east,  you  would  certainly  take  off 
some  of  the  top  of  the  cliff  material,  before  a  great 
deal  of  [555]  that  would  drop  down  into  the 
chasm,  and  we  do  not  find  that  there  at  all.  We  find 
just  the  material  on  either  side  of  that  fault  prac- 
tically at  the  same  level  now. 

Q.  That  is,  you  do  not  find  it  at  the  same  level — 
you  find  it  sloping  to  the  south,  don't  you, — ^the  bed- 
rock, as  you  have  already  told  us  slopes  toward  the 
west,  a  very  steep  slope  toward  the  Pittsmiont  ? 

A.  Yes,  but  in  the  width  of  the  fault,  it  would  only 
be  a  few  feet  vertically. 

Q.  Isn't  the  continental  fault  very  wide,  and 
divided  into  a  system  of  parallel  fractures?  Aren't 
every  one  of  those  faults  parallel  with  the  continental 
fault,  running  along  with  it,  and  around  them,  part 
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of  tbe  'System  of  faults'? 

A.  Yes,  they  were  either  occasioned  either  at  the 
same  time  or  later.  It  would  seem  to  me  that  with  a 
great  deal  of  vertical  movement  in  the  continental 
fault,  that  a  great  deal  of  wash  material  would  be 
found  on  the  west  side  of  the  continental  fault  that 
does  not  exist  there  now.  There  has  been  a  good  deal 
of  erosion  around  the  granite  which  forms  the  sides 
of  the  mountains  there,  because  the  developments 
that  prove  the  depth  show  that.  I  do  not  know 
whether  the  granite  there  contained  any  copper.  The 
granite  generally  in  the  Butte  district  does  not  con- 
tain any  copper  unless  it  is  mineralized.  You  can 
see  it  out  in  the  country  rock,  as  it  is  called, — you  can- 
not see  it  with  the  naked  eye.  It  would  take  a  very 
large  amount  of  material  assayed  to  give  you  the 
slightest  trace  of  copper.  Now,  that,  of  course,  I 
say  from  reading  and  hearing  Mr.  Winchell's  testi- 
mony here  in  this  case  and  in  previous  cases.  I  think 
the  geological  folios  of  the  Butte  district  states  that 
the  granite  in  this  locality  does  contain  copper.  It 
is  contended  that  some  of  the  mineralization  came 
because  there  has  been  a  subsequent  enrichment  of 
the  veins  '[556]  on  the  hill  by  descending  solu- 
tions, and  that  the  source  of  the  copper  in  those  de- 
scending solutions  is  the  copper  in  the  granite,  and 
that  it  was  obtained  from  the  decomposed  granite. 
I  do  not  know  anything  about  the  theory  you  state ; 
that  if  there  was  such  a  mineralization  in  the  vicinity 
of  the  ground  in  controversy  in  this  case,  it  would 
form  chrysocolla  on  account  of  the  excess  in  aplite. 
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I  would  not  say  that  that  was  not  true.  I  do  not  think 
if  it  was  so  formed,  that  it  would  follow  that  it  would 
be  generally  distributed  there  throughout  the  country 
rock,  on  account  of  the  smallness  of  the  fissures.  For 
instance,  I  have  seen  stopes  in  the  Leonard  mine 
where  assays  would  have  to  be  taken  of  what  to  the 
eye  was  granite,  in  order  to  tell  the  foreman  or  shift 
boss  whether  that  could  be  taken  and  shipped  to  the 
iSmelter  or  not.  The  commercial  ore  there  to-day  is 
shipped  because  of  the  assays  that  they  get.  For  in- 
stance, one  set  might  be  taken  out  to-day,  right  along- 
side of  it  to-morrow  would  not  be  taken  out,  but 
would  be  left  as  waste ;  and  yet  five  years  ago  that 
material  thrown  away  to-day  might  be  the  ore  that  is 
mined  in  the  Butte  district  of  the  copper  mineraliza- 
tion, because  of  better  facilities  for  doing  the  work 
and  economy. 

We  have  the  chrysocoUa  on  top  on  the  Bull- 
whacker;  we  find  no  chrysocolla  and  no  cuprite  on 
the  four  hundred  foot  level,  only  this  mass  of  decom- 
posed granite  and  altered  granite,  and  that,  there- 
fore, no  sulphides  would  be  found  under  that, — I 
think  that  is  the  proposition  you  are  trying  to  get 
at, — the  mineralization  will  cease  or  bottom,  or  come 
to  an  end.  There  is  absolutely  no  development  out 
there  to  prove  or  disprove  the  proposition  that  with 
greater  depth  on  that  continental  fault  sulphides  of 
commercial  value  will  not  be  encountered  in  the  ma- 
terial. It  is  not  true  that  so  far  as  the  development 
has  gone,  sulphides  have  not  been  found  in  the  con- 
tinental    [557]     fault,  because  in  the  Montgomery, 
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between  the  walls  of  the  continental  fault,  a  portion  of 
the  east  and  west  vein  that  exists  there  has  been 
shipped  as  sulphide  ore.  That  was  from  the  east  and 
west  vein.  Outside  of  any  east  and  west  vein,  I  do 
not  know  of  any  sulphide  encountered  in  the  con- 
tinental fault.  Of  course,  the  work  is  not  deep 
enough  to  prove  or  disprove  the  proposition.  That 
would  not  tend  to  prove  that  it  was  a  mere  super- 
ficial deposit.  For  instance,  in  the  Live  Oak,  about 
which  so  much  is  being  said,  the  surface  was  chrys- 
ocolla,  the  condition  we  find  in  the  Bullwhacker  is 
encountered  at  greater  depth,  and  beneath  that  they 
have  sulphide  ore.  I  do  not  remember  whether  be- 
neath the  continental  fault  in  the  Bullwhacker  there 
is  any  east  and  west  fissure.  There  is  a  deposit  of 
chrysocoUa  there  near  the  surface.  The  source  of 
that  mineral  is  from  mineralized  solutions ;  I  do  not 
know  that  they  are  descending.  I  think  the  mineral- 
ization comes  from  both  descending  and  ascending 
waters, — ascending  in  the  first  place.  I  would  think 
that  both  ascending  and  descending  solutions  were 
found  in  the  fault  fissure.  I  believe  that  the  theory 
is  as  you  state;  that  the  deposits  of  chrysocoUa,  and 
the  sustaining  of  the  granite  in  this  vicinity,  is  due 
to  the  presence  of  copper  in  the  granite  in  the  form 
of  a  sulphide,  enriching  it,  and  by  oxidation  it  has 
changed  and  has,  on  account  of  the  presence  of  the 
aplite,  formed  a  silicate.  There  is  quite  a  good  deal 
of  the  granite  replaced  by  copper  minerals  in  this 
vicinity.  I  have  heard  it  advanced  by  Mr.  Winchell 
that  the  aplite  there  accounts  for  the  fact  that  the 
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copper  staining  is  in  the  form  of  a  ehrysocolla.  The 
aplite  contains  about  ten  to  fifteen  per  cent  more  of 
silica  than  what  is  known  as  gray  granite.  There  is 
some  aplite  over  there, — ^more  than  you  will  find  on 
the  Butte  hill.  Sometimes  it  occurs  fairly  regular, 
and  at  other  times  very  irregular.  If  it  occurs  in  a 
regular  shape,  being  [558]  so  silicious,  it  would 
bear  some  resemblance  to  a  vein.  Miners  sometimes 
would  call  that  sugary  quartz  in  this  camp. 

As  to  how  the  quartz  was  discovered  in  the  Torrid 
and  Tropic  claims, — ^two  shafts  were  sunk  on  the 
Wilson  placer  about  ten  or  fifteen  feet  east  of  the 
section  line,  which  is  the  west  boundary  of  the  Butte 
and  Boston  placer,  to  bedrock,  and  from^  there  de- 
velopments were  continued  and  veins  found.  The 
discovery  in  those  claims  was  by  underground  work- 
ings in  adjacent  claims.  The  workings  were  placed 
on  the  claim  immediately  adjacent,  to  the  east.  For 
instance,  the  Butte  and  Boston  Company  own  Survey 
1516  placer,  and  they  were  enjoined  from  doing  work 
on  the  piece  of  ground  to  the  west,  so  they  sunk  these 
two  shafts  as  near  as  possible  to  the  Torrid  and 
Tropic,  and  when  the  bedrock  was  reached,  then  ran 
in  under,  without  the  other  man  knowing  it,  and 
made  a  location.  The  other  man  was  going  down 
from  the  surface  within  the  Torrid  and  Tropic  and 
trying  to  reach  bedrock  first.  In  that  way,  they  made 
prior  locations  and  prior  discoveries. 

There  is  an  extension  of  the  vein  at  the  Mullins 
tunnel  by  a  spread  of  mineralization  laterally,  north- 
erly and  southerly.     I  think  the  fissures  were  there 
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first ;  I  do  not  know ;  I  am  testifying  to  what  I  saw 
on  the  ground,  and  not  what  might  have  happened 
millions  of  years  ago.  I  ami  not  studying  up  any  be- 
liefs; I  am  trying  to  tell  you  what  I  saw  in  the 
ground  there  to-day,  and  not  what  occasioned  those 
openings,  but  the  facts.  I  said  there  had  been  an 
enrichment  by  replacement.  That  fact  is  shown 
there,  and  there  has  been  an  enrichment  of  what  was 
the  country  rock.  I  do  not  think  the  copper  which 
caused  the  enrichment  came  from  the  vein.  I  do  be- 
lieve, however,  that  it  came  from  the  faulting  which 
we  find  out  there,  which  allowed  the  free  circulation 
of  mineralized  solutions.  The  solutions  ascended  in 
the  first  place  through  the  fault  fissures. 

[559]  Q.  Well,  there  was  first  an  ascending  solu- 
tion and  a  deposit  of  the  mineral,  wasn't  there,  ac- 
cording to  your  idea,  and  then  a  subsequent  fault- 
ing and  a  circulation  of  water,  and  a  distribution  of 
that  mineral, — ^that  is,  a  distribution  of  the  mineral 
first  deposited? 

A.  Yes,  and  more  mineralization  was  brought  in, 
because  of  the  faulting, — from  depth. 

I  think  there  was  a  secondary  deposit  by  ascend- 
ing solutions  in  the  fault.  The  geological  folios  say 
that  in  fact, — ^^says  it  is  genetic,  the  secondary  de- 
posit is  genetic  of  the  replacement  in  the  deposits  in 
the  Butte  district. 

There  was  no  faulting  in  the  Hornet  shaft  that  I 
have  seen.  The  nearest  to  it  was  a  fault  about  five 
feet  west  of  the  Hornet  shaft.  There  is  another  one 
east,  at  thirty  or  forty  feet,  may  be  fifty  feet  east  of 
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the  Hornet  shaft,  and  there  is  another  one — I  beg 
your  pardon — in  the  winze,  or  it  shows  just  south  of 
the  winze  that  is  in  the  Mullins  tunnel,  that  would  be 
within  probably  ten  or  fifteen  feet  of  the  bottom  of 
the  Hornet  shaft.  As  represented  on  the  map.  Com- 
plainant's Exhibit  No.  15,  it  is  a  blue  line  having  ap- 
proximately a  north  and  south  direction,  and  extend- 
ing through  the  Gulf  discovery ;  that  is  the  way  it  is 
shown  on  that  map,  and  projected  in  a  southerly 
direction,  would  run  east  of  the  Hornet  discovery. 

There  is  a  stain  of  mineral  in  the  north  cross-cut 
from  tunnel  31,  before  you  encounter  the  vein. 
I  don't  know  where  it  came  from.  It  might  have 
come  from  a  cracking  open  or  the  fissuring  of  this 
ground  by  subsequent  faulting,  or  it  might  come  from 
a  number  of  other  agencies.  It  might  have  come 
from  the  decomposition  of  the  granite,  assuming  that 
the  granite  contained  copper.  It  is  a  green  stain; 
it  would  be  either  an  oxide  or  silicate.  It  is  similar 
in  color  to  the  walls  of  the  Hornet  shaft;  they  are 
both  green.  I  do  not  know  that  the  [560]  silicate 
and  oxides  of  copper  are  practically  insoluble.  I 
don't  know  as  to  the  relative  solubility  of  the  oxides 
and  the  sulphates. 

And  if  the  chrysocoUa  and  the  oxides  are  prac- 
tically insoluble  in  water,  how  would  you  account  for 
their  spread  from  the  Mullins  tunnel  into  the  adjoin^ 
ing  rock, — I  m'can  from  the  fissure  in  the  Mullins 
tunnel  in  the  adjoining  rock,  so  as  to  enrich  it,  and  to 
extend  the  vein? 

A.  I  do  not  think  that  the  water  that  did  take  the 
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water  into  solution  there  is  the  same  as  the  water  we 
have  to-day  for  drinking  purposes.  I  think  it  was 
a  very  powerful  agent  for  taking  minerals  or  for 
picking  up  the  minerals,  and  those  minerals  becom- 
ing a  portion  of  the  waters.  I  think  that  the  ascend- 
ing solutions  in  part  went  into  the  enclosing  rock 
from  the  fissure.  These  ascending  solutions  came 
from  a  very  great  depth  where  there  was  very  great 
pressure.  When  they  cooled,  why  the  copper  and  the 
other  minerals  were  precipitated  out  of  the  solution. 
Of  course,  cold  water  does  not  hold  as  much  in  solu- 
tion as  hot  waters  will  of  the  same  mineral. 

Q.  Wihen  they  reached  the  level  of  the  Mullins 
tunnel,  where  the  pressure  was  not  great,  and  the  min- 
erals would  be  deposited  in  the  fissure,  wouldn't  it 
run  in  the  country  surrounding  it  ? 

A.  Well,  I  don't  know  what  the  pressure  was.  Of 
course,  undoubtedly, — or  the  heat  of  the  solution, — 
of  course  it  must  have  been  very  much  lower 
than  from  the  point, — or  its  origin.  Those  are 
theories  that  I  do  not  and  cannot  go  into.  The  prop- 
osition is,  as  I  told  you  before,  I  see  something  under- 
ground, and  I  am  trying  to  tell  you  what  I  see  there, 
and  not  the  theory  as  to  how  they  got  there.  I  do  not 
.theorize  at  all.  The  copper  is  not  painted  on  the 
rock,  because  you  break  fresh  surfaces,  where  you 
have  absolutely  regular  faces,  on  the  broken  surfaces, 
and  you  find  the  copper  disseminated  through 
[561]  the  whole  mass.  It  has  replaced  it.  It 
is  not  all  in  little  cracks.  I  have  not  seen  a  piece  of 
granite  under  the  microscope,  that  is,  a  thin  section 
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of  such.  I  think,  though,  that  the  mineralization 
would  be  effected  because  of  great  heat  and  great 
pressure  on  these  mineralized  solutions.  If  the  rock 
was  permeated  with  the  mineralized  solution,  and  the 
mineral  was  deposited,  that  fact  would  be  shown  by 
the  small  cleavage  planes  and  the  cracks  and  crevices 
in  the  granite,  filled  by  minerals.  That  is  not  the 
case  out  there.  As  to  Defendant's  Exhibit  No.  75, 
the  copper  is  in  the  form  where  it  has  replaced  a 
portion  of  the  original  granite  constituents.  I  have 
not  made  a  chemical  analysis,  but  I  should  say  the 
ferro-manganese  of  the  granite  has  been  replaced  in 
part.  To  me,  it  looks  as  if  the  feldspar  is  the  mineral 
that  has  been  replaced  there,  for  the  most  part.  The 
black  spots  is  the  mica  of  the  granite.  The  feldspar 
in  the  original  granite  is  in  crystalline  form.  This 
sample  is  a  sample  of  clear  granite ;  there  the  feld- 
spar is  slightly  pinkish  in  its  color,  and  the  quartz  is 
whitish. 

If  the  country  rock  is  subjected  to  the  action  of  a 
solution  containing  copper,  the  copper  might  be  de- 
posited without  there  being  any  replacement  of  any  of 
the  original  material  of  the  granite.  That  would  show 
in  cracks,  though,  or  crevices,  or  the  joint  cracks  or 
major  cracks,  and  joints  as  they  have  been  called 
here.  It  could  also  be  deposited  in  the  pores  of  the 
rock,  if  granite  is  porous.  I  do  not  think  granite  is 
porous.  I  think  that  at  a  great  pressure,  you  could 
force  gases  into  the  granite,  a  very  slight  amount  of 
the  gas  would  remain  there. 

Q.  But  not  under  pressure, — that  is,  not  under 


Washington-Butte  Mining  Company.        771 

(Testimony  of  Samuel  Barker,  Jr.) 
great  pressure, — under  ordinary  pressure,  wouldn't 
a  piece  of  granite  if  subjected  to  the  action  of  a  solu- 
tion,— not  a  solution,  but  if  it  is  subjected  to  the 
action  of  water  carrying  copper  in  the  [562]  solu- 
tion, wouldn't  there  be  a  deposit  of  copper,  or  might 
it  not  be  deposited  without  carrying  away  any  of  the 
original  constituents  of  the  granite  ? 

A.  That  would  be  very,  very  small  indeed,  though, 
if  such  could  be  done.  There  is  too  much  of  the  min- 
eral in  Exhibit  75  which  is  mineralized  to  show  that 
what  you  are  contending  could  be  done.  From  what 
I  see  on  the  ground,  I  say  that  that  granite  has  been 
replaced  by  copper  minerals. 

Q.  Well,  assume,  Mr.  Barker,  that  there  has  been 
a  disintegration  of  the  granite  in  the  vicinity  of  the 
ground  in  controversy,  in  this  case,  and  that  the 
granite  contained  copper  in  the  form  of  sulphide  in 
minute  particles  and  that  it  became  dissolved  on  ac- 
count of  the  action  of  the  surface  waters,  and  that  it 
has  circulated  through  and  soaked  into  the  granite. 
Wouldn't  that  account  for  the  greenish  stain  which 
occurs  there,  remembering  that  the  ground  in  the 
vicinity  contains  a  great  deal  of  aplite  which  fur- 
nishes an  excess  of  silica? 

A.  If  you  assume  your  proposition,  some  of  the 
mineralization  there  might  be  accounted  for  in  that 
way,  but  in  the  mineralization  that  I  saw  in  the 
ground  now,  it  could  not  be  accounted  for  in  that  way. 

I  have  never  gone  into  a  chemical  analysis  of  cop- 
per, or  the  conditions  you  suggest  about  sulphuric 
acid  and  such  as  that.     But  here  alongside  of  the 
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Parrot  vein,  where,  so  far  as  I  know,  no  aplite  is 
found,  I  find  the  same  conditions  that  I  do  on  the 
ground  in  controversy  in  this  case.  As  to  there  be- 
ing aplite  there, — the  fact  on  the  ground  now  is  that 
I  do  not  see  it,  and  I  saw  a  large  area  of  this  replaced 
granite  exposed  on  the  surface  now,  or  near  the  sur- 
face. 

As  to  why  you  do  not  find  this  same  green  staining 
of  the  ground  on  the  Butte  Hill  as  you  find  on  the 
eastern  portion  [563]  of  the  ground  in  contro- 
versy and  in  the  ground  generally  in  that  vicinity — 
there  has  been  a  greater  mineralization  on  this  side, 
undoubtedly, — vastly  greater  than  you  will  find  on 
the  east  side,  and  on  the  Anaconda  Hill  conditions  are 
absolutely  different  than  we  find  on  the  east  side  at 
the  surface, — that  is,  the  granite  is  entirely  altered 
and  oxidized.  It  would  be  true,  as  you  state ;  if  this 
aplite  existed  in  the  same  degree  on  the  Butte  Hill, 
the  copper  from  the  granite  coming  in  contact  with 
the  excess  of  silica  would  become  insoluble,  and  re- 
main there,  instead  of  being  carried  down  into  the 
veins  and  distributed,  if  Mr.  Winchell's  theory  is 
correct.  I  do  not  know  what  the  solubility  or  in- 
solubility of  chrysocolla  and  cuprite  is. 

In  giving  my  definition  of  a  vein  I  did  not  say  that 
it  should  have  definite  boundaries.  I  said  consider- 
ing the  district  which  you  have  under  discussion. 
That  is  the  case  we  never  had  a  good  definition  of  a 
vein.  Under  the  conditions,  it  is  impossible  to  give 
one. 

I  would  not  admit,  that  applying  the  generally  ac- 
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cepted  definition  of  a  vein,  there  is  none  in  the  Hor- 
net shaft.  Mineralized  rock  is  there,  but  not  the 
definite  boundaries.  Definite  boundaries  are  not 
necessary  in  order  to  constitute  a  vein.  For  in- 
stance, on  page  253  of  Mr.  LeCompe's  text -book  on 
geology,  he  says  that  veins  might  be  classified  into 
three  different  classes.  Of  course,  there  are  a  great 
number  between  these.  For  instance,  veins  of  segre- 
gation, in  these  the  vein  material  does  not  differ 
greatly  from  the  enclosing  rock,  such  are  the  irregu- 
lar lines  of  granite  in  the  granite.  The  lines  differ- 
ing from  the  enclosing  rock  only  in  color  or  texture. 
In  these  cases  there  seems  to  be  no  definite  line  of 
separation  between  the  vein  and  enclosing  rocks.  No 
distinct  wall  to  the  [564]  vein.  I  understand  the 
term  vein,  as  it  is  considered,  is  the  term  used  in  the 
Statutes  of  the  United  States,  and  everywhere  and 
on  every  page  that  I  have  read,  where  the  statutes 
are  construed  by  the  very  judges  on  the  bench,  they 
have  made  plain  the  fact  that  veins  were  not  made  on 
scientific  principles  or  for  geologists,  but  the  broad- 
est construction  should  be  placed  on  what  the  stat- 
utes contemplated.  That  whatever  a  man  found 
mineralized,  he  called  that  his  vein.  For  instance, 
on  page  337'  of  Lindley,  he  says  when  the  locator  finds 
mineralized  rock  in  place,  that  constitutes  a  discov- 
ery and  justifies  the  locator  in  making  a  location. 
The  Circuit  Court  of  Appeals  in  the  celebrated 
Migeon  case,  concerning  the  Morning  Star  Lode,  did 
differentiate  between  what  the  two  locatoi"s  on  the 
same  vein  might  have  to  show  in  court,  and  what  a 
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known  vein  in  the  placer  should  be,  under  section 
2833,  they  also  gave  two  other  classifications  there. 
The  case  I  refer  to  is  the  case  of  Migeon  against  the 
Montana  Central  Railway  Company.  They  were 
considering  the  case  of  an  alleged  quartz  lode  within 
ground  patented  as  placer.  I  did  not  say  that  their 
definition  was  different  from  that  contained  in  Llnd- 
ley.  I  said  that  the  character  of  the  evidence  should 
be  stronger  as  to  a  vein  than  that  which  they  would 
accept  under  section  2320,  where  two  litigants  were 
at  law  about  the  same  vein.  Twenty-five  feet  on  each 
side  of  the  vein  are  the  words  of  the  statute  where 
the  placer  claimant  can  patent  a  lode  within  his 
placer.  'Ger»rally  speaking,  twenty-five  feet  on  each 
side  of  the  vein  has  always  been,  as  far  as  I  have 
known,  up  to  the  time  of  Judge  Hunt's  decision  in 
the  Veronica  case,  to  mean  twenty-five  feet  on  each 
side  of  the  center  of  the  vein.  That  was  the  common 
acceptanee  of  the  term.  Judge  Hunt's  decision  was 
twentj'-five  feet  on  each  side  of  the  boundaries  of  the 
vein,  as  I  understand  it.  Developments  [565] 
will  show  where  the  limits  of  the  vein  are.  You 
would  have  to  ascertain  those  definite  booindaries  be- 
fore you  could  determine  the  extent  of  the  ground 
that  could  be  claimed. 

Q.  Now,  if  you  were  to  assume  that  the  deposit  in 
the  vicinity  of  the  Hornet  shaft  is  irregularly  dis- 
tributed throughout  the  country  rock,  in  spots  and 
stains,  there  would  be  no  definite  boimdaries  which 
could  be  ascertained,  would  there  1 

A.  Yes,  because  the  work  done  in  tunnel  31  and  in 
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tunnel  36  shows  that  the  granite  has  not  been  miner- 
alized, and  certainly  with  more  development  to  the 
east  of  tunnel  36,  would  prove  where  that  mineraliza- 
tion commenced.  As  you  approach  tunnel  35  and  36 
you  are  going  toward  the  west  from  the  Hornet  tun- 
nel. The  condition  we  have  described  is  general  to 
the  east  of  tunnel  36. 

Q.  And  assuming  that  the  conditions  exist  there  as 
Mr.  Winchell  described  them,  the  deposit  of  mineral 
existing  so  existing  would  not  constitute  a  vein, 
would  it?  He  described  an  area  of  ground  several 
hundred  acres  in  extent  and  mineralized,  the  miner- 
alization being  in  spots  more  or  less  irregular  and 
unevenly  disseminated  throughout  the  country  rock, 
in  certain  places  little  nests  of  cuprite  and  oxide,  in 
nests  and  cracks  and  fissures  in  the  granite,  and  in 
other  places  just  a  mere  slight  staining  of  the  gran- 
ite, and  in  other  places  no  occurrence  of  mineral,  or 
none  discernible,  and  not  ascertainable  except  by  an 
assay,  and  then  very  slight.  With  such  a  distribu- 
tion of  mineral  there,  you  would  not  insist  upon  call- 
ing that  a  vein,  would  you  1 

A.  I  certainly  would.  It  is  subject  to  location. 
It  is  mineralized  rock,  and  it  is  in  place.  If  Mr. 
Winchell's  definition  or  proposition  should  be  put 
upon  the  Leonard  vein  to-day,  why  the  Leonard  vein 
would  not  be  located,  and  a  great  number  of  the  fis- 
sures that  are  now  being  worked  underground  in  the 
[566]  Butte  mining  camp,  would  not  be  veins  under 
the  proposition  as  laid  down  by  Mr.  Winchell.  For 
instance,  in  the  Mountain  View  I  saw  what  casually 
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I  should  think  was  granite,  and  yet  on  a  close  inspec- 
tion of  that,  I  found  shot  like  pieces  of  copper  glance 
in  the  granite  material.  Now,  you  could  not  see  any 
alteration  of  that  granite  even  at  great  depth,  and  yet 
that  is  really  good  ore.  The  Leonard  and  other  veins 
I  speak  of  are  not  well-defined  veins,  or  veins  with 
definite  boundaries.  If  you  do  enough  work  down 
there,  you  might  find  the  boundaries,  but  I  said  a  lit- 
tle while  ago  the  boundaries  of  to-day  are  only  com- 
mercial, and  to-morrow  or  next  week,  because  of 
some  new  process  affecting  the  economy  of  mining 
operations,  smelting  operations,  will  make  that  which 
is  worthless  to-day,  commercial  ore  to-morrow. 
Those  boundaries  might  be  hundreds  of  feet  distant 
from  each  other  in  the  Leonard  mine,  and  they  prob- 
ably will  be  in  time.  And  the  very  same  thing  would 
exist  in  the  ground  in  question.  It  might  be  that  if 
you  were  to  take  an  area  of  three  to  four  hundred 
acres  with  the  mineral  distributed  throughout  as  de- 
scribed, there  would  be  difficulties  in  determining  the 
rights  of  different  locators,  if  it  was  all  one  vein. 
The  man  that  had  the  prior  location  would  take  what 
was  inside  of  his  ground,  I  should  say.  Of  course, 
this  mineralization  does  not  spread  a  great  deal  west 
of  what  we  term  the  continental  fault.  To  the  west 
of  that  mineralization,  we  will  find  the  fissure  with- 
out the  attendant  replacement  on  either  side  of  the 
fissure.  If  a  man  had  the  apex  of  the  vein  he  would 
not  need  to  confine  himself  to  the  limits  of  his  loca- 
tions, because  he  would  have  extralateral  rights.  As 
to  such  a  thing  being  an  absurdity,  I  do  not  know 
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what  they  meant  when  they  used  the  tei*m  *'vein"  in 

the  statute. 

I  think  some  of  the  feldspar  is  visible  in  Defend- 
ants'  Exhibit  75,  and  probably  very  much  altered. 
The  dark  looking  [567]  minerals  that  appear 
there  is  mica.  I  do  not  think  there  is  anything  else 
besides  the  mica,  I  know  from  this  sample  that  it  is 
not  the  case  that  those  dark  minerals  are  the  first 
that  disappear  in  replacement  and  enrichment.  You 
do  not  find  any  mica  in  vein  quartz.  I  found  it  in 
some  instances  within  the  altered  granite  that  is 
found  within  the  walls  of  a  vein,  instead  of  being 
black,  though,  underground,  I  found  it  to  be  whitely. 

I  think  I  said  that  the  material  I  found  in  shaft  21 
was  composed  of  iron  oxides  and  clay  and  altered 
country  rock,  some  small  particles  of  quartz.  Quite 
a  good  deal  of  it  was  made  up  of  clay.  As  to  how  the 
clay  compared  with  the  material  that  I  found  in  the 
four  hundred  foot  level  on  the  Bullwhacker, — this 
is  oxidized  and  the  other  has  been  subjected  to,  or  is 
below  the  permanent  water  level.  That  was  whiter. 
This  is  brown  in  shaft  21.  It  is  right  at  the  surface 
at  bedrock.  I  did  not  find  any  water  there;  it  is 
above  the  permanent  water  level.  In  shaft  19  I 
found  quartz,  iron  oxide,  clay  and  altered  granite. 
As  to  its  constituents  it  is  the  same  as  I  found  in 
shaft  21,  but  not  as  to  appearances  at  all.  Of  course, 
in  shaft  19  the  material  was  very  damp  indeed ;  in  21 
it  was  very  dry.  I  think  possibly  there  is  a  fault 
just  west  of  tunnel  No.  30,  because  the  ground  drops 
considerably,  or  it  might  be  the  same  condition  as  you 
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see  now  out  on  the  main  range, — a  cliff  formation. 
On  the  main  range  you  find  cliffs  formed  partially  by 
eroding,  partially  by  breaking  away.  Of  course  I 
do  not  know  bow  the  material  was  originally  thrust 
up,  or  if  it  was  covered  by  something  before  erosion 
took  place.  This  main  ridge  of  the  Rockies  was 
probably  formed  in  the  same  way,  and  that  upheaval 
or  the  subsidence,  either  one,  would  account  for  the 
formation  of  the  cliff  or  the  inequalities  of  surface 
that  I  have  described.  That  there  was  a  fault  run- 
ning north  and  south  [568]  in  tunnel  30  would  be 
one  of  the  suppositions  that  could  be  entertained  be- 
cause of  the  condition  that  we  now  find  there.  The 
bottom  of  each  one  of  these  shafts  is  just  a  few  feet 
below  the  surface  of  bedrock.  You  would  not  expect 
to  find  the  granite  altered  there  a  great  deal.  The 
granite  is  sometimes  soft  near  the  surface  of  bedrock. 
For  instance,  I  have  seen  the  very  same  conditions 
at  the  British  Butte,  west  of  the  Bluebird  where  a 
drift  pierced  the  bedrock  and  the  granite  there  was 
not  particularly  altered.  The  softened  granite  does 
not  resemble  clay  very  much,  because  clay  is  of  an 
entirely  different  color  than  granite.  If  the  fault  is 
in  granite,  the  material  would  be  crushed,  and  within 
the  fault  planes  would  be  crushed  granite  for  the 
most  part.  There  is  a  great  deal  of  breaking  of  the 
country  rock  outside  of  the  walls  of  the  fault.  It  is 
not  altogether  the  case  that  there  is  more  or  less  of  a 
staining  near  the  surface  of  bedrock,  on  account  of 
the  iron  that  is  in  the  granite.  For  instance,  where 
the  Baltic  fault  was  encountered  across  the  Veronica, 
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in  the  South  Butte  case,  the  Baltic  fault  across  the 
Veronica  had  fairly  well-defined  walls  and  the  gran- 
ite on  either  side  was  intact  at  the  surface  and  of  an 
entirely  different  color  than  the  fault  itself.  It 
often  happens  that  the  country  rock  is  broken  up  in 
the  vicinity  of  a  fault,  but  that  is  not  always  the  case. 
There  are  quite  a  number  of  parallel  fault  fissures 
to  the  Continental  fault,  and  you  also  have  parallel 
faultings  to  the  Baltic  fault,  too.  I  only  know  of 
two  others  parallel  to  the  Baltic  fault,  while  there 
are  quite  a  few  in  the  ground  in  controversy. 

I  did  not  say  that  there  is  a  staining  at  the  surface 
of  bedrock  on  account  of  the  presence  of  iron  in  the 
granite,  generally  speaking.  Some  of  the  oxidized 
material  in  the  vein  that  I  find  in  shaft  19,  might 
have  come  from  the  surrounding  granite,  for  the 
main  part,  I  think,  though,  from  vein  solutions. 
[569]  In  shaft  19  the  granite  is  terribly  black,  in 
contradistinction  to  the  oxidized  material  that  you 
find  in  that  vein.  There  is  a  greenish  stain  or  bluo 
stain  there.  I  did  not  bring  in  any  sample  of  that 
rock,  but  I  found  some  slight  green  stain  there,  and 
I  imagine  upon  assay  that  copper  would  show  from 
the  material  assayed.  The  limits  of  the  vein  are  not 
shown.  The  walls  of  the  vein  are  not  shown  in  the 
workings  we  have  there.  I  do  not  think  that  the 
green  stain  might  have  come  from  the  granite,  in  the 
same  way  that  the  green  stain  occurred  in  the  north 
cross-cut  from  tunnel  31.  The  granite  down  there  is 
entirely  free  from  stain.  The  copper  that  I  saw  in 
the  rock  is  very  limited  indeed,  and  I  should  say  that 
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that  would  be  the  case,  because  it  was  in  the  oxidized 
zone.  It  would  be  limited  in  extent  because  you  do 
not  find  it  anywhere  out  there  where  I  find  the  same 
kind  of  material, — that  is,  the  green  staining.  In 
that  locality  you  find  the  rich  copper  in  the  oxidized 
zone,  but  not  in  the  same  kind  of  material  that  you 
have  in  consideration  in  shaft  19.  For  instance,  in 
the  bottom  of  the  Hornet  discovery,  that  fissure 
there,  as  it  is  disclosed,  is  brown.  You  do  not  find 
any  green  staining  in  that,  and  that  is  right  in  the 
center  of  the  deepest  green  staining  that  we  have.  If 
you  found  copper  there  you  would  expect  it  to  be 
chrysocolla  or  the  oxides.  I  said  that  upon  assay, 
you  would  probably  find  copper  values  in  this  oxi- 
dized material.  By  an  examination  of  the  material 
with  the  naked  eye,  it  is  very  hard  to  see  any  copper 
stain  at  all.  I  did  not  have  that  assayed.  The  vein 
there  is  not  similar  to  the  Mullins  tunnel  in  appear- 
ance. I  would  not  say  that  the  material  found  in  the 
bottom  of  shaft  No.  19  was  fault  material.  The  clay 
might  be  either  from  vein  solutions  or  from  faulting. 
You  get  the  same  thing  from  both  agencies.  The 
clay  is  a  kind  of  material  that  you  would  expect  to 
find  [570]  in  a  fault,  and  I  would  expect  to  find 
rounded  material, — ^that  is,  the  quartz  in  a  rounded 
material  in  shaft  19,  if  it  were  fault  material,  and 
what  I  saw  was  not  of  that  kind. 

I  did  not  find  any  roimd  material  in  shaft  21.  I 
found  streaks,  though,  in  that  shaft,  in  the  bedrock 
that  had  both  strike  and  dip,  and  the  strike  was  to 
the  west  and  the  dip  to  the  north,  which  is  at  right 
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angles  to  the  course  that  you  give  to  what  you  term 

to  be  the  fault  there. 

As  to  the  south  cross-cut  in  tunnel  30,  I  do  not 
know  if  it  is  the  north  wall  of  the  vein  or  not.  It  has 
been  attacked  by  mineral  solutions,  as  shown  by  the 
sample  I  exhibited  here.  There  is  not  enough  work 
done  there  to  prove  that  is  a  portion  of  the  vein  in 
shaft  21  or  not.  It  should  dip  to  the  north  to  be  a 
portion  of  the  vein,  if  no  other  condition  existed 
which  would  overturn  it  at  the  surface. 

Q.  From  tunnel,  the  south  erosscut  in  tunnel  30, 
dipping  to  the  north,  of  course,  at  the  hundred  foot 
level  it  would  be  some  distance  north? 

A,  If  that  is  the  north  wall  of  the  vein,  sure. 

Q.  If  you  went  over  to  shaft  21,  which  is  a  hundred 
and  five  feet  deep,  you  would  expect  to  find  it  farther 
north,  wouldn't  you,  because  you  have  gone  down  to 
a  lower  level  *? 

A.  Presuming  that  what  is  found  in  the  tunnel  30 
is  the  same  vein,  yes.  Shaft  21  is  further  south  than 
the  south  cross-cut  in  tunnel  30. 

Q.  That  would  indicate  that  that  is  not  the  same 
vein,  wouldn't  it? 

A.  Well,  from  the  developments  that  are  there 
now,  why  it  would  be  against  the  supposition.  More 
developments  might  show  lateral  throws  there  to  the 
north  or  to  the  south,  which  we  now  have  no  knowl- 
edge of.  Taking  things  that  are  known,  I  would  not 
say  that  it  is  the  same  vein. 

[571]  There  is  a  small  vein  in  No.  1.  I  found 
that  in  the  north  side  of  the  shaft.    That  is  about  on 


782  Louis  Mason  et  al.  vs. 

(Testimony  of  Samuel  Barker,  Jr.) 
an  east  and  west  line  with  shaft  Xo.  21.  If  there  is 
a  north  and  south  fault  between  shaft  1  and  shaft  21, 
there  is  nothing  to  prove  which  way  the  vein  would 
be  thrown  in  the  ground  that  I  can  see  now.  If  the 
vein  was  not  dislocated  by  fault  fractures,  and  if 
there  was  absolute  continuity,  shaft  21  would  have  to 
be  farther  to  the  north,  in  order  that  the  vein  occur- 
ring in  shaft  1  should  be  the  same  vein  as  is  shown  in 
shaft  21.  There  is  nothing  yet  shown  by  actual  de- 
velopment to  prove  that  there  is  any  connection  be- 
tween what  is  found  in  shaft  1  and  what  is  found  in 
shaft  21.  They  have  characteristics  that  are  the 
same,  that  is,  strike  and  dip.  It  is  a  general  east  and 
west  strike  and  northerly  dip.  In  shaft  21  there  are 
two  iron-stained  streaks  on  the  west  side.  Those  two 
points  of  similarity  would  not  be  sufficient  to  justify 
the  assertion  that  they  were  the  same  vein ;  you  would 
have  to  prove  it  by  work. 

I  do  not  know  the  width  of  the  vein  in  tunnel  31 ; 
I  think  there  is  still  more  vein  material  to  the  north, 
in  the  Gulf  cross-cut.  The  north  cross-cut  in  tunnel 
31  is  about  four  hundred  and  twenty  feet  from  shaft 
21.  The  coloi-s  of  the  vein  material  are  dissimilar. 
One  is  oxidized,  and  of  course,  they  are  both  in  the 
oxidized  zone.  One  is  oxidized  in  the  brown  color, 
and  the  other  is  very  green.  They  are  both  above  the 
permanent  water  level.  I  said  in  the  north  cross-cut 
in  tunnel  81  there  was  fifteen  inches  on  the  footwall 
and  three  feet  on  the  hanging-wall  side,  all  very  good 
ore.  There  is  nothing  like  that  in  shaft  21.  If 
they  were  on  the  same  vein  I  would  not  expect  to  find 
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a  greater  similarity.  Conditions  change  in  veins. 
For  instance,  in  shaft  9  you  do  not  see  the  same  con- 
ditions existing  there  as  you  do  in  the  tunnel  31.  It 
Is  not  yet  proven  that  it  is  the  same  vein :  I  am  assum- 
ing that  it  is.  [572]  If  the  vein  in  the  cross-cut 
from  tunnel  31  is  the  same  as  the  vein  in  21,  it  would 
not  follow  that  you  would  expect  a  great  similarity 
of  the  vera  material.  It  is  quite  a  distance  when  you 
come  to  figure  on  veins, — four  hundred  and  twenty 
feet,  especially  where  one  is  only  a  few  feet  below  the 
wash  and  the  other  is  a  hundred  feet  below  the  wash. 
The  difference  in  depth  below  the  wash  might  have 
the  effect  of  preserving  the  mineral  in  shaft  21.  It 
probably  would  have  that  effect  because  it  is  covered 
with  solutions.  A  peculiar  thing,  though,  m  shaft 
21, — you  have  the  brown  material  and  close  to  the 
surface  in  timnel  Xo.  31.  you  have  the  green  material. 
There  is  a  marked  dissimilarity  as  far  as  appearance 
is  concerned.  That  would  be  one  thing  tending  to 
prove  separate  fi^ssures.  I  did  not  take  the  strike  of 
the  fissures  in  the  noith  cross-cut,  I  took  one  strike 
on  the  wall. — that  was  on  the  footwaU, — northwest- 
erly and  southeasterly  strike.  I  took  the  strike  of 
a  streak  within  the  vein.  This  streak  was  not  irreg- 
ular at  aU.  It  could  be  traced  from  either  side  read- 
ily, on  the  bottom  and  up  the  sides  of  the  opening. 
As  to  those  streaks  appearing  on  the  waU  of  that 
cross-cut  as  you  go  north — ^they  are  not  streaks,  they 
are  the  fissures  or  the  cracks  in  the  vein  itself.  Some 
of  the  walls  of  those  cracks  are  very  irregular,  as  you 
can  trace  them  down  on  the  wall  of  the  cross-cut,  but 
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I  took  this  one  because  of  its  irregularity.  In  this 
instance  I  should  say  that  the  strike  of  this  crack 
within  the  vein  would  indicate  the  strike  of  the  vein, 
because  that  is  exactly  what  I  was  looking  for,  was 
something  to  give  me  a  definite  idea,  or  correct  idea, 
of  the  strike  of  that  vein.  I  wanted  to  get  a  true 
strike  of  that  vein  and  this  was  the  one  that  I  picked 
out.  If  it  was  regular  at  the  place  I  took  the  strike 
it  might  change  its  strike  in  a  short  distance,  and  so 
would  the  [573]  f  ootwall  I  took  on  the  south,  and 
any  wall  of  a  vein.  I  had  the  footwall  exposed  on 
each  side  of  the  opening,  the  same  as  I  had  in  the 
streak  I  took  the  direction  of.  I  took  the  strike  of 
this  streak  in  one  place.  I  stretched  a  string  from 
the  bottom  and  I  placed  my  instrument  under  that 
string,  and  then  I  read  the  direction,  and  I  did  the 
same  thing  on  the  footwall,  so  I  would  get  it  ac- 
curate. I  had  the  exposure  of  the  footwall  in  two 
different  places.  A  line  through  those  points  would 
give  me  the  strike  between  those  two  points,  but 
because  of  the  fact  of  the  east  and  west  fault  being 
there  and  showing  in  that  timnel  to  strike  the  vein, 
or  at  the  very  points  that  you  call  the  hump,  why 
that  would  not  get  the  true  strike  of  that  vein. 
There  is  an  east  and  west  fault  there.  That  dislo- 
cated the  vein.  On  the  bottom  you  can  see  where 
the  streak  or  the  vein,  as  it  is  first  encountered,  is 
entirely  cut  out,  and  the  amount  of  dislocation  is  not 
proven  there.  I  do  not  know  the  amount  of  disloca- 
tion. It  dislocated  the  vein,  and  it  shows  that  it  is 
discontinuous  for  a  foot  or  two  in  the  bottom  of  that 
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tunnel.     In  this  ease  it  is  fixed,  that  with  the  two 
workings  that  you  have  in  mind,  you  cannot  get  the 
true  strike  of  that  vein. 

•Q.  And  you  cannot  get  the  true  strike  from  taking 
the  strike  of  the  crack  within  the  vein,  either,  be- 
cause the  same  dislocation  occurs  in  the  case  of  the 
crack,  on  account  of  the  fault,  that  occurs  in  the  case 
of  the  vein  ? 

A.  Why,  that  would  be  to  the  east,  yes,  where  it  is 
intercepted  by  the  fault.  The  taking  of  the  strike 
for  a  distance  of  two  feet,  no  matter  under  what 
conditions  you  would  take  it,  in  that  north  cross-cut, 
would  not  give  you  the  absolute  strike  of  that  vein. 
Taking  into  consideration  the  other  facts  in  the 
ground,  and  on  the  other  fissures,  I  say  that  the  strike 
of  that  vein  is  to  the  northwest;  only  slightly  re- 
moved from  the  [574]  east  and  west  line.  In 
shaft  No.  1,  in  the  Rabbit  Discovery  and  in  shaft  No. 
9,  well,  not  so  much  in  shaft  9,  the  direction  is  slight 
to  the  northwest,  and  because  of  the  fault  that  we 
find  in  tunnel  No.  31,  the  true  strike  of  the  vein  as 
shown  there  is  not  discernible,  and  we  cannot  get  it 
until  further  work  is  done.  In  the  north  cross-cut 
from  tunnel  31,  you  have  two  streaks  of  vein  ma- 
terial there  and  they  are  dissimilar.  I  know  that  the 
vein  exists  to  the  east  in  that  same  tunnel,  and  I  also 
know  that  a  fault  exists  which  throws  it  out  of  place. 
Therefore,  I  say  that  from  that  I  cannot  get  the  true 
strike  of  that  piece  of  the  vein  as  shown  by  those 
two  workings,  but  I  say  that  the  general  strike  of 
that  vein  there  is  northwesterly  and  southeasterly. 


786  Louis  Mason  et  al.  vs.  ^ 

(Testimony  of  Samuel  Barker,  Jr.) 
by  reason  of  the  other  fissures  that  I  find  immediately 
in  that  vicinity,  and  which  I  say  were  originally  one 
or  a  portion  of  this  fissure  that  we  find  in  tunnel  31. 
The  strike  of  those  other  fissures  is  northwest  and 
southeast.  I  am  not  referring  to  the  fissures  in  the 
south  cross-cut  from  the  Vesuvius  shaft ;  I  said  shaft 
1  and  the  Rabbit  Discovery ;  and  also  the  fissures  that 
are  found  in  the  face  of  tunnel  31,  or  near  the  face. 
There  is  no  dislocation  of  the  face  as  shown  in  the 
Rabbit  Discovery.  There  is  a  fault  between  the 
Rabbit  Discovery  and  tunnel  31.  These  faults  would 
have  the  effect  of  possibly  twisting  the  vein  shown 
in  the  Rabbit  Discovery,  although  there  is  nothing 
there  to  prove  that  yet.  The  course  of  that  vein  is 
shown  to  me  in  the  Rabbit  Discovery,  and  until  I  had 
something  to  prove  to  me  otherwise,  I  should  take 
that  as  the  real  course  of  the  vein.  There  is  a  fault 
between  the  Rabbit  Discovery  and  tunnel  31.  On 
your  own  map  showing  the  Mullins  vein,  it  does  not 
seem  to  make  any  marked  difference  in  the  strike  on 
that  vein  where  it  is  dislocated  and  cut  by  faults. 

Q.  A  succession  of  faults  would  have  the  same 
effect — that  [575]  is,  if  there  is  a  fault  between 
the  Vesuvius  and  the  Rabbit  Discovery,  it  would  have 
the  same  effect  as  a  fault  between  the  Rabbit  Dis- 
covery and  shaft  21  ? 

A.  Yes,and  the  parallelism  of  the  veins  would  not 
be  affected,  that  is,  when  the  segments  are  taken  into 
consideration. 

In  shaft  No.  9  the  depth  of  the  wash  as  near  as  I 
can  tell  is  about  eleven  feet  from  the  surface  of  the 
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ground.  The  walls  there  are  covered  with  timbers, 
but  I  said  yesterday  that  the  lagging  had  been  re- 
moved from  the  east  side  of  the  shaft,  at  a  depth  of 
fifteen  feet  below  the  collar  of  the  shaft,  and  that 
collar  of  the  shaft  is  about  two  feet  above  the  surface 
of  the  ground,  and  that  I  could  see  out  underneath 
the  timbers  for  some  little  distance,  and,  therefore, 
I  would  place  the  wash  at  no  greater  depth  than 
eleven  feet.  I  could  see  for  about  a  foot.  There  is 
not  any  vein  exposed  on  the  east  side  of  that  shaft; 
I  did  not  call  it  a  vein. 

I  brought  with  me  to-day  the  book  I  spoke  of  yes- 
terday. Shaft  No.  1  is  the  same  as  shaft  N,o.  1  on 
defendants'  exhibit  in  this  ease.  I  might  say  this  is 
from  a  survey  made  by  Mr.  Pennington  on  March  5, 
1901,  which  I  believe  is  immediately  prior  to  the 
hearing  you  referred  to.  Shaft  No.  1  was  three  and 
a  half  by  three  and  a  half,  filled.  No.  2  was  the  same 
as  No.  2  on  Defendants'  Exhibit  No.  1.  No.  3  cor- 
responds with  No.  9  on  Defendants'  Exhibit  1.  I 
believe  shaft  No.  4  in  the  original  hearing  is  now 
marked  shaft  No.  8  on  Defendants'  Exhibit  1.  I  do 
not  find  any  number  to  the  Hornet  Discovery.  It 
just  says  Hornet  Discovery,  shaft  four  by  six,  thirty 
feet  deep.  I  do  not  find  a  No.  5  shaft  in  that  hear- 
ing, by  examining  Mr.  Pennington's  notes.  I  do  not 
find  No.  6.  I  find  No.  7.  No.  10  in  this  case  is  to 
the  southwest  of  the  Hornet  Discovery.  It  looks  to 
me  as  if  it  might  have  been  shaft  No.  17 — now  17 
[576]  on  Defendants'  Exhibit  No.  1.  The  distance 
is  not  given  from  the  Hornet  shaft.     I  cannot  deter- 
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mine  whether  it  is  17  or  10,  without  platting  it  from 
these  notes.  I  find  No.  17  at  the  former  hearing.  I 
find  19.  There  might  have  been  a  16  at  the  former 
hearing,  but  I  do  not  find  that  number  in  these  notes. 
Shaft  No.  10  on  Defendants'  Exhibit  No.  1  is  the 
same  as  shaft  No.  10  in  the  original  hearing. 

As  to  the  veins  disclosed  in  shaft  No.  9,  the  Rabbit 
Discovery,  the  Vesuvius,  tunnel  No.  31,  shafts  1  and 
2,  tunnel  No.  30  and  shaft  21 — I  think  originally  that 
they  were  the  same  vein,  but  by  faulting  subsequent 
to  the  formation  of  the  vein,  they  have  been  dis- 
located so  that  their  absolute  continuity  is  destroyed 
at  the  present  time.  In  my  judgment  at  the  present 
time  they  are  discontinued  portions  of  what  was  or- 
iginally one  continuous  vein.  That  is  what  the  con- 
dition is  there.  There  is  nothing  there  that  would 
enable  me  to  tell  the  length  of  each  one  of  those 
broken  pieces.  There  is  nothing  which  would  enable 
me  to  tell  the  extent  of  the  dislocation.  There  is  no 
development  yet  to  prove  what  the  displacement  has 
been  by  the  faulting.  The  direction  of  the  throw 
cannot  be  determined  until  you  have  a  development 
which  will  prove  the  amount  of  throw.  In  saying 
I  think  they  may  have  been  portions  originally  of  one 
vein,  I  cannot  connect  them  now  on  the  ground.  I 
do  not  find  anything  in  the  nature  of  drag  which 
would  prove  to  me  which  way  the  throw  has  been. 
The  dislocation  has  been  occasioned  by  several  faults. 
There  are  several  dislocations,  but  not  by  the  same 
fault.  In  any  particular  case  I  would  call  it  the 
fault.     I  find  a  fault  in  the  tunnel  31 ;  I  find  one  in 
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shaft  No,  9 ;  I  find  one  in  the  Vesuvius  shaft,  or  work- 
ing. I  have  never  seen  the  fault  west  of  tunnel  30; 
there  might  possibly  be  one  there.  There  is  nothing 
there  to  indicate  one  positively.  There  might  be  a 
fault  west  of  tunnel  30.  There  is  a  small  [577] 
crack  filled  with  clay  in  the  north  end  of  the  north 
cross-cut  of  tunnel  30,  but  it  looks  something  like  sur- 
face clay.  It  might  be  a  fault,  though.  I  think 
there  are  joint  planes  in  the  granite  in  the  Vesuvius 
cross-cuts.  I  did  not  take  the  directions;  I  do  not 
remember  now  what  direction  they  run.  Those  joint 
planes  are  very  small  fractures  that  came  about  in 
the  granite  from  tension,  or  tortion,  due  to  strains,  or 
cooling  in  the  granite.  I  have  seen  Mr.  Winchell's, 
and  I  have  seen  Mr.  Finch's,  and  several  other  geolo- 
gists' illustration  of  it.  These  illustrations  would 
conform  to  my  idea  of  the  way  the  joint  planes  occur. 
I  have  never  actually  traced  one  out  on  the  ground, 
but  from  evidence  I  have  heard  in  cases,  the  greatest 
length  of  joint  cracks,  as  I  remember,  would  be  some 
two  or  three  hundred  feet.  The  depth  would  not  be 
any  greater  than  that,  probably.  If  they  were 
opened  enough  they  would  sometimes  become  filled 
with  mineral  by  surface  waters  or  other  cause.  They 
sometimes  become  enlarged  so  as  to  admit  of  the  de- 
posit of  mineral.  I  have  seen  such  in  my  observa- 
tions in  deep  mines  underground.  If  they  become 
enlarged  and  are  mineralized  I  should  call  them 
veins.  Your  supposition  that  the  mineralization  is 
not  sufficient  to  justify  extraction,  whether  they 
would  be  called  a  joint  crack  or  joint  plane  instead 
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of  a  vein,  is  entirely  within  the  legal  phase  of  the 
case.  I  am  not  supposed  to  pass  on  the  legality  of  a 
vein,  but  if  I  should  find  a  mineralized  rock  under- 
ground, even  though  it  were  an  inch  in  thickness,  but 
it  had  dip  and  strike,  I  would  certainly  call  it  a  vein. 
In  my  definition  of  a  vein  I  said  if  it  would  justify 
prospecting. 

Q.  You  would  not  consider  the  joint  plane  that  did 
not  have  sufficient  values  in  sight  to  justify  imme- 
diate extraction  a  fissure  that  would  justify  pros- 
pecting? You  would  [578]  not  find  any  mineral- 
ization beyond  the  depth  of  the  joint  plane,  would 
you? 

A.  Well,  that  would  be  something  that  would  have 
to  be  proven  by  exploitation  and  prospecting  work, 
and,  besides,  there  is  not  one  case  in  a  thousand 
where,  when  you  have  any  kind  of  a  vein,  there  is 
that  in  the  vein  which  would  bear  extraction,  com- 
mercially, because  veins,  generally,  at  the  surface  do 
not  carry  values,  but  it  is  with  the  expectation  of  find- 
ing values  that  the  miner  does  the  work  on  the  vein. 

You  will  find  some  values  near  the  surface  in  some 
of  the  claims  out  there.  You  do  not  find  it  right 
near  the  surface  in  some  of  the  claims.  For  instance, 
the  Maggie  did  not  have  any  values  near  the  surface, 
and  yet  they  had  shipping  stuff  when  they  reached 
the  sulphide  zone.  The  values,  so  far  as  developed, 
have  gone  up  at  the  surface,  or  very  near  the  surface, 
the  surface  of  bedrock.  In  those  developments  that 
Is  generally  the  case.  Of  course  there  are  exceptions 
even  in  this  ground. 
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Assuming  that  this  was  a  joint  plane  and  that  it 
was  mineralized,  but  that  the  mineral  was  not  of 
sufficient  value  to  justify  extraction,  I  would  under 
those  circumstances  insist  upon  calling  it  a  vein. 
The  mineralized  matter  that  I  would  find  would,  to 
me,  justify  exploitation — that  is,  the  spending  of 
money  in  determining  if  I  could  find  a  vein  either  in 
depth  or  along  its  strike.  If  you  knew  absolutely 
that  it  was  a  joint  crack,  why,  I  would  probably  think 
twice  before  doing  any  extensive  work  on  it,  but 
when  I  find  something  mineralized  in  the  ground  and 
it  contains  good  minerals  and  is  good  looking  and 
looks  as  well  as  other  veins  that  I  have  seen  under- 
ground, why  I  surely  would  spend  my  money  in  de- 
veloping it. 

[579]  Q.  You  know  that  there  are  millions  of 
joint  cracks  in  the  Butte  District,  don't  you,  and 
that  you  pass  thousands  of  them  or  hundreds  of  them 
nearly  every  day  that  you  do  not  pay  any  attention  to 
and  would  not,  as  a  miner? 

A.  No,  I  would  not,  joint  cracks,  as  you  say,  now, 
but  you  are  supposing  joint  cracks  with  mineraliza- 
tion. These  joint  planes  you  speak  of  are  so  small 
that  they  are  hardly  visible  to  the  naked  eye.  They 
are  filled  with  oxidized  materials  because  of  descend- 
ing waters  and  that  iron  has  come  from  the  granite 
itself,  I  take  it.  I  saw  joint  planes  in  the  vicinity 
of  the  Hornet  shaft.  There  are  some  in  the  lower 
cross-cut  to  the  north  from  the  Hornet  shaft.  I  did 
not  see  any  of  these  joint  planes  mineralized.  I  did 
not  find  any  mineral  in  the  cracks  in  the  granite  in 
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the  lower  cross-cut  from  the  Hornet  shaft.  I  found 
at  least  three  well  defined  small  fissures  there,  all 
parallel  in  their  strike  and  had  practically  the  same 
dip.  That  is  not  what  you  would  expect  of  a  joint 
crack,  but  absolutely  opposite  to  that,  because  the 
joint  cracks,  according  to  all  authorities,  are  that 
they  run  in  all  directions.  Now,  these  cracks,  in  my 
;udgment,  that  you  call  cracks  in  the  Hornet  cross- 
cut, are  fissures  open  in  that  granite,  because  of  the 
faulting  occasioned  in  that  vicinity,  and  they  were 
thereafter  filled  with  minerals,  and  because  of  the 
fault  fissures  opened  it  is  possible  that  from  the 
granite  the  greater  mineralization  occurred  in  those 
cracks  than  you  would  see  in  the  surrounding  rock 
or  in  the  enclosing  rock.  Those  cracks  dip  in  a 
northerly  direction.  They  go  from  where  you  see 
them  in  the  Hornet  shaft,  and  at  least  one  of  them  can 
be  almost  traced  into  the  fissure  that  you  find  to  the 
north  called  the  Mullins  fissure.  It  goes  into  it. 
You  can  see  in  the  cross-cut  where  it  actually  goes 
to  the  hanging- wall  of  the  Mullins  fissure.  It  might 
be  true,  as  j^ou  say,  that  the  joint  cracks,  as  they 
ordinarily  [580]  occur  in  the  granite,  it  would 
not  be  unusual  to  find  them  a  distance  of  twenty-five 
or  thirty  feet,  three  or  more  of  the  cracks  running 
parallel  with  each  other ;  but  in  those  of  joint  cracks, 
you  will  see,  where  you  have  fresh  surfaces  of  granite, 
you  do  not  find  three  well-mineralized  cracks  or  fis- 
sures like  those  found  in  the  Hornet  shaft  or  the 
cross-cut  therefrom.  There  is  a  fault  near  those 
joint  cracks.     There  is  one  east  and  also  one  west. 
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There  is  one  east,  and  it  is  shown  in  the  drift  which 
connects  with  that  cross-cut;  and  it  is  represented 
on  the  map.  Complainant's  Exhibit  No.  15,  by  the 
blue  line  running  through  the  Gulf  Discovery.  It  is 
now  six  inches  between  walls,  showing  mineral  be- 
tween those  walls. 

Q.  That  is,  greater  mineralization  than  occurs  out- 
side of  the  walls  immediately  adjacent,  except  pos- 
sibly in  these  cracks  that  you  speak  of  ? 

A.  Yies.  I  think  that  this  fault  enlarged  those 
cracks  somewhat. 

iQ.  And  you  say  that  very  likely,  or  at  least  pos- 
sibly that  the  deposit  of  mineral  in  those  cracks  came 
from  the  granite  ? 

A.  I  said  first,  though,  that  from  the  faulting,  be- 
cause the  fault  is  very  well  mineralized — ^will  prove 
my  assertion  that  some  of  the  mineral  in  these  cracks 
or  fissures  came  from  that  faulting.  As  to  where  the 
rest  of  it  came  from,  that  is,  of  course,  getting  back 
to  theorizing  again.  I  find  it  there,  but  possibly  it 
did  come  from  the  enclosing  granite.  That  was  de- 
posited by  the  circulation  of  the  surface  waters.  I 
stated  there  were  three  of  those  cracks  visible  in  that 
cross-cut.  I  should  say  the  fault  was  vertical.  I 
did  not  see  it  in  the  drift  above  at  all,  or  in  the  timnel, 
in  the  Mullins  tunnel.  I  made  some  examination, 
but  I  did  not  find  it.  If  it  has  the  same  connection 
as  the  other  faults,  it  cuts  the  Mullins  tunnel.  I 
would  not  be  able  to  say  that  it  is  not  correctly  rep- 
resented on  the  map  Complainant's  Exhibit  No.  15. 
The     [581]     trouble  now  in  trying  to    trace    that 
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fault  to  the  north  on  the  MuUins  tunnel  level  is  that 
there  used  to  be  an  old  cross-cut  there,  and  that  is 
filled.  You  cannot  see  the  original  ground.  There 
is  a  portion  of  the  back  of  the  Hornet  tunnel  covered 
over,  or  lagged  over  lately.  It  was  covered  at  all 
times  during  my  inspection.  That  might  account 
for  my  not  having  found  it  in  the  Mullins  tunnel. 

I  do  not  think  I  stated  that  the  Butte  Folio  stated 
that  the  faults  in  the  Butte  District  were  mineral- 
ized. Some  of  them  are,  to  my  knowledge,  but  I  did 
not  quote  from  the  Folio.  I  said  yesterday  that  the 
Folio  told  us  that  there  was  a  deposition  or  enrich- 
ment due  to  the  secondary  faulting;  allowed  a  free 
circulation  of  water  to  make  a  greater  mineralization 
in  this  district. 

In  the  Hornet  shaft  there  is  a  streak  of  ore  on  the 
north  side  of  the  shaft  at  the  bottom  of  the  floor  of 
the  upper  cross-cut.  It  can  be  traced  for  nine  feet 
on  its  dip.  It  can  be  found  on  either  side  of  that 
cross-cut,  which  is  about  two  or  two  and  a  half  feet, 
and  it  can  be  found  in  the  Hornet  shaft  itself,  on  the 
north  wall,  for  an  additional  distance  of  about  four 
feet.  The  streak  is  from  one  to  two  inches  in  thick- 
ness. In  places  where  you  have  copper  oxide,  or  a 
good  deal  of  copper  oxide,  three  inches  and  possibly 
more  than  that.  It  can  be  traced  along  the  north 
side  of  the  Hornet  shaft,  and  then,  when  you  get 
to  the  cross-cut,  along  the  west  wall  of  the  cross-cut. 
It  shows  about  a  foot  and  a  half  above  the  floor  of 
the  cross-cut.  Its  dip  is  about  forty-eight  degrees 
to  the  north.     That  is  practically  what  is  called  half 
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pitch.  Forty-five  degrees  would  be  half  pitch — that 
is,  the  vertical  distance  and  the  horizontal  distance 
would  be  the  same.  For  every  foot  of  depth  you 
would  gain  one  foot  north.  As  you  encounter  it,  a 
foot  and  a  half  above  the  floor  of  the  cross-cut,  it 
[582]  would  enter  the  floor  of  the  cross-cut  when 
you  had  gone  a  distance  of  eight  inches  north,  pro- 
viding that  floor  were  level,  but  that  floor  has  a  great 
dip  there.  I  did  not  measure  the  dip  of  the  floor, 
but  this  streak  was  followed  for  some  little  distance 
along  the  floor  of  that  cross-cut;  it  was  mined  for 
some  little  distance  along  the  floor  of  that  cross-cut, 
that  is,  it  was  on  an  incline  up  toward  the  Hornet 
shaft.  I  was  not  there  when  the  mining  was  done. 
I  cannot  tell  exactly  how  far  it  is  visible  on  the  floor 
of  that  cross-cut,  but  from  the  Hornet  shaft  I  have 
traced  it  nine  feet.  Part  of  that  would  be  along 
the  floor  of  that  cross-cut.  I  traced  it  nine  feet  alto- 
gether. Probably  four  or  five  feet  of  it,  at  least, 
maybe  more  than  that,  is  on  the  floor  of  the  Hornet 
cross-cut.  As  to  what  other  place  it  is  visible — I  say 
it  is  the  north  streak  in  the  lower  cross-cut  from  the 
Hornet  shaft.  That  lower  streak  occurs  about  sev- 
enteen or  eighteen  feet  north  of  the  Hornet  shaft. 
This  is  beneath  the  level  of  the  Mullins  tunnel  now. 
This  would  be  on  a  level  with  the  drift,  about  six 
or  seven  feet.  It  has  a  width  of  from  one  to  two 
inches  there.  There  is  a  distance  between  the  lower 
cross-cut  and  the  upper  cross-cut  where  it  is  not  dis- 
closed at  all.  As  to  the  distance,  I  am  projecting  it 
in  order  to  connect  with  the  crack  or  crevice  in  the 
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lower  cross-cut,  I  should  say  about  six  feet  vertically  ; 
and  on  the  dip  of  the  streak,  would  be  very  nearly 
ten  feet.  I  do  not  know  whether  it  strikes  the  Gulf 
shaft  at  any  point.  I  do  not  know  how  deep  the 
Gulf  shaft  was,  below  the  level  of  this  upper  Hornet 
cross-cut.  If  that  shaft  was  any  deeper  than  the 
level  of  the  upper  Hornet  cross-cut,  it  would  be  en- 
countered and  developed  in  that  shaft.  I  was 
through  that  cross-cut  in  1901.  I  do  not  remember 
whether  the  Gulf  shaft  was  any  deeper  than  the  level 
of  that  cross-cut  at  that  time.  I  only  remember,  in 
my  examination,  [583]  that  I  could  only  look 
through  the  hole  that  was  then  made  from  the  cross- 
cut into  the  Hornet  Discovery  shaft.  I  do  not  re- 
member of  even  going  through  there.  I  entered  that 
cross-cut  at  that  time  from  the  MuUins  tunnel,  and 
went  in  a  southerly  direction  towards  the  Hornet 
Discovery.  I  did  not  enter  the  Hornet  Discovery  at 
that  time  from  that  cross-cut.  I  found  that  there 
was  only  a  small  opening  from  that  cross-cut 
into  the  Hornet  Discovery,  not  sufficient  to  allow 
me  to  get  through.  I  should  say  about  a  day's 
work  was  necessary  to  be  done  in  order  to  complete 
the  cross-cut,  and  to  extend  it  into  the  Hornet  Dis- 
covery. I  do  not  remember  how  far  it  was  from  the 
face  of  the  cross-cut  at  this  time  to  the  Hornet 
shaft.  I  know  there  was  a  hole  through  there.  If 
it  was  more  than  a  foot  or  two,  why  a  hole  could  be 
broken  through  in  one  day,  I  should  say,  to  allow 
passageway  from  that  cross-cut  into  the  Hornet  Dis- 
covery shaft.     I  do  not  remember  whether  this  streak 
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had  been  taken  out  up  to  tlie  time  that  I  visited  that 
cross-cut  in  1901.  Part  of  it  at  least  could  not  have 
been  taken  out  from  my  account  of  the  condition  of 
the  cross-cut,  when  I  went  there  in  1901.  The  abso- 
lute continuity  of  the  streak  as  found  in  the  Hornet 
shaft  at  that  time,  was  not  shown  with  the  streak 
found  on  the  floor  of  the  cross-cut;  but,  of  course, 
now,  with  the  work  done,  that  continuity  has  been 
established — ^the  continuity  on  that  fissure  from  the 
Hornet  shaft  to  the  floor  of  the  upper  cross-cut.  In 
the  bottom  of  this  cross-cut  between  the  Gulf  and 
the  Mullins  tunnel  there  is  a  solid  floor  in  that  cross- 
cut. As  to  the  appearance  of  the  Gulf  shaft  having 
been  sunk  any  deeper  than  that  floor,  the  fill  ma- 
terial, as  I  remember  it,  now  showing  is  down  at  the 
bottom  of  that  cross-cut,  to  the  bottom  of  the  cross- 
cut. This  cross-cut  goes  alongside  and  west  of  the 
original  Gulf  Discovery,  or  at  least  a  portion  of  it 
anyway.  I  should  not  [584]  say  that  it  is  cor- 
rectly represented  on  Complainant's  Exhibit  15,  be- 
cause the  evidence  of  the  Gulf  Discovery  filling  is 
now  on  the  side  of  the  cross-cut,  and  quite  a  good  deal 
of  it  there,  too.  As  to  its  being  correctly  represented 
on  Defendants'  Exhibit  No.  1,  that  is  a  pretty  small 
scale  to  show  it  on,  but  it  does  show  some  of  the 
limits  of  that  shaft,  outside  and  east  of  the  limits 
of  the  cross-cut.  It  is  correctly  represented  on  De- 
fendants' Exhibit  No.  1.  In  your  exhibit  it  is  shown 
entirely  in  this  cross-cut,  and  if  the  Gulf  shaft  is 
filled,  why  the  solid  rock  should  be  shown  on  each 
wall  of  the  cross-cut,  according  to  your  exhibit,  and 
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that  is  not  the  ease  on  the  ground,  because  you  see 
filled  material  there  now.  As  to  whether  I  can  tell 
from  the  appearance  of  the  floor  of  the  cross-cut 
there  whether  the  Gulf  shaft  has  been  sunk  any 
deeper  there,  I  do  not  remember  whether  the  ma- 
terial there  is  fill  or  not,  in  the  bottom  of  that  cross- 
cut. I  remember  that  the  mineralization  is  greater 
in  the  floor  of  that  cross-cut  than  in  the  walls  of  the 
cross-cut,  because  the  streak  we  have  been  talking 
about  is  in  the  floor  of  the  cross-cut,  south  of  this 
Gulf  shaft,  and  immediately  leaving  the  bottom  of 
the  Gulf  shaft,  the  cross-cut  inclines  up  as  you  go 
toward  the  Hornet  shaft.  There  is  at  least  a  three- 
foot  offset  on  the  east  side  of  the  cross-cut  that  we 
are  talking  about,  where  it  did  encounter  the  Gulf 
shaft — that  is,  it  is  wider  on  the  north  side,  and  as 
you  go  to  the  south  the  cross-cut  is  contracted  in 
size  as  to  width.  Confining  my  attention  to  the  por- 
tion of  the  floor  of  that  cross-cut  north  of  the  Gulf 
shaft,  the  mineralization  is  greater  in  the  floor  there 
than  it  is  in  the  walls,  in  places  where  the  fault  that 
is  found  in  the  workings  below  there  comes  up  and  is 
opened  by  that  cross-cut.  [585]  If  the  cross-cut 
was  run  north  from  the  Gulf  shaft,  it  certainly  de- 
veloped that  streak  which  is  the  fault.  The  streak 
on  the  north  wall  of  the  Hornet  shaft  is  disclosed  for 
about  nine  feet.  In  the  wall  and  in  the  floor  I  can- 
not tell  you  the  dip  beyond  that  nine  feet  until  I 
encounter  it  again  in  the  cross-cut  underneath  the 
upper  Hornet  cross-cut.  I  made  some  sketches  to 
see  what  the  upper  streak  and  the  lower  streak  would 
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do  on  that  projection.  Whether  it  continues  on  the 
same  dip  or  whether  it  changes  its  dip,  is  a  matter 
of  pure  speculation.  As  to  whether  it  continues  at 
all  is  not  entirely  a  matter  of  speculation,  because  I 
find  a  streak  with  practically  the  same  dip  and  in 
practically  the  proper  position,  by  projection  of  the 
actual  streak  above  in  this  lower  Hornet  cross-cut. 

There  is  no  question  in  my  mind  at  all  as  to  those 
streaks  continuing,  because  the  streak  in  the  upper 
workings  is  continuous,  and  the  streak  that  I  find  in 
the  lower  workings  goes  from  the  top  of  the  cross- 
cut and  can  be  traced  on  its  dip  into  the  Mullins 
fissure.  I  admit  that  I  cannot  see  it  between  the 
two  cross-cuts.  I  do  not  think  it  a  matter  of  specu- 
lation as  to  whether  or  not  they  connect,  because  the 
evidence  I  find  in  the  ground  proved  to  me  that  they 
must  be  the  same  streak.  There  is  a  possibility  of 
my  being  mistaken.  I  should  say  there  was  no  pos- 
sibility of  those  being  joint  planes.  I  have  never 
seen  any  joint  planes  that  looked  like  the  streaks  I 
find  in  these  cross-cuts.  It  does  not  have  the  ap- 
pearance of  an  enlarged  joint  plane,  or  crack  in  the 
granite.  There  is  mineralized  granite  on  each  side 
of  that  crack  in  the  lower  cross-cut;  just  as  other 
materials  are  solid  rocks.  In  the  upper  cross-cut 
the  material  is  more  or  less  broken.  It  is  directly 
underneath  the  wash.  It  has  the  appearance  of  be- 
ing [586]  broken,  because  it  is  so  dry,  and  the 
dust  and  such  have  been  coming  down  over  it  and  it 
is  more  or  less  crumbled.  I  should  say  you  would 
have  to  use  powder;  not  clear  down  to  the  bottom  of 
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that  upper  cross-cut.  Around  the  top  of  that  cross- 
cut the  material  is  such  that  it  can  be  removed  with 
£.  pick,  but  I  will  wager,  if  you  go  a  few  feet  on  either 
side,  where  it  has  not  been  shattered  by  running  this 
working,  you  would  have  to  use  powder. 

Q.  You  do  not  find  any  cross-cut,  either  in  the 
floor  or  in  the  wall  of  that  upper  cross-cut,  such  as 
you  find  in  the  lower  cross-cut,  do  youf  There  are 
no  such  well-defined  cracks  in  the  upper  cross-cut 
as  there  are  in  the  lower,  are  there? 

A.  Yes,  sir,  the  one  that  we  are  talking  about. 
And  in  the  upper  cross-cut,  I  can  find  thin  lines  of 
quartz  in  places,  having  nearly  a  perpendicular  dip, 
on  the  west  side  of  that  cross-cut, — those  are  outside 
of  the  limits  of  the  Mullins  fissure.  I  do  not  remem- 
ber that  in  my  former  testimony  I  referred  to  this 
streak  on  the  north  side  of  the  Hornet  shaft  as  being 
a  mere  kidney  or  stain,  in  1901.  I  can  find  pieces  of 
rock,  heavily  mineralized,  outside  of  the  Mullins  fis- 
sure, as  I  can  in  it;  and  I  can  also  show  you  at  least 
four  inches  of  as  good  vein  quartz  as  any  miner,  or 
geologist,  saw,  outside  of  the  walls  of  the  Mullins 
vein.  I  should  say  it  was  two  feet  to  the  north,  and 
I  believe  with  work  you  can  show  more  than  that. 
That  is  just  west  of  the  winze, — or  just  west  of  the 
cross-cut  that  we  are  talking  about.  It  is  not  in  the 
fault.  I  can  see  at  least  four  inches  and  there  might 
be  more  by  doing  work  there.  It  is  on  the  north 
wall  of  the  Mullins  tunnel.  It  is  outside  of  the  well 
defined  wall  of  the  Mullins  fissure.  And  I  can  also 
show  you  as  good  vein  material  outside  of  the  well 
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defined  walls  of  what  is  called  the  Mullins  fissure  in 
[587]  the  lower  drift,  as  I  can  find  inside  of  those 
walls.  I  am  talking  of  the  sample  I  introduced  here. 
That  was  taken  at  the  east  end  of  the  Mullins  drift, 
underneath  the  Mullins  tunnel,  and  that  sample  was 
taken  outside  of  the  shown  well-defined  w^all  of  that 
fissure  in  the  footwall.  "When  I  went  out  there  in 
1901 1  entered  through  the  Mullins  tunnel,  I  do  not 
remember  how  much  work  was  done  at  that  time  be- 
yond this  cross-cut.  You  see  I  did  not  make  the 
surveys  at  that  time.  My  examination,  as  I  recall 
it,  was  entirely  confined  to  the  material  that  I  found 
between  the  Mullins  tunnel  and  the  Hornet  discov- 
ery in  that  cross-cut.  I  have  since  examined  it,  and 
can  tell  the  kind  of  material  that  I  found  within  the 
walls  of  that  fissure.  From  the  examination  there 
I  find  a  rich  streak  of  ore  within  the  walls  of  that 
fissure;  I  should  say  it  was  about  continuous.  The 
only  working  that  I  have  examined  below  the  Mul- 
lins tunnel  is  a  working  called  the  Mullins  drift,  im- 
mediately below  that  tunnel.  In  this  drift  the  mate- 
rial that  was  taken  out  was  removed  from  it  within 
the  walls  of  this  fissure,  and  outside  of  the  walls  of 
this  fissure.  The  fissure  itself  is  only  about  a  foot 
or  eighteen  inches  wide,  and  the  working  is  at  least 
two  and  a  half  or  thi^ee  feet  wide,  and  because  of  the 
work  that  was  done  outside  of  the  walls  of  that  fis- 
sure, I  found  the  ore  beneath  the  footwall  of  the 
Mullins  fissure,  and  certainly  I  should  say  that  could 
be  shipped  as  commercial  ore.  I  make  the  state- 
ment that  the  work  extended  beyond  the  walls  of  the 
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fissure,  because  I  saw  the  walls  of  that  fissure  there, 
and  the  work  done  shows  them  and  also  shows  work 
done  in  the  f  ootwall — to  the  north  of  the  f  ootwall.  In 
this  drift  the  footwall  has  been  removed.  In  the 
face  you  can  see  the  two  walls.  I  should  say  that  in 
removing  the  footwall  they  did  not  do  it  in  such  a 
way  as  to  leave  a  smooth  surface,  practically  paral- 
lel with  the  hanging-wall.  It  is  very  irregular,  in- 
deed. The  wall  [588]  that  remains  there,  that  is 
corresponding  to  the  footwall,  is  an  irregular  wall  in 
this  drift.  On  my  map  Defendants'  Exhibit  No.  90, 
I  have  not  undertaken  to  represent  the  streak  of  ore 
within  this  fissure.  I  have  attempted  to  give  the 
walls  of  the  fissure  as  they  show  on  the  ground. 
What  you  designate  as  a  break  just  to  the  left  of  the 
winze  is  where  I  cannot  see  the  fissure  in  the  bottom 
of  the  tunnel.  I  do  not  say  that  the  vein  is  broken 
there.  It  continues  on,  but  I  cannot  see  it.  The 
fissure  west  of  the  point  where  I  have  indicated  goes 
through  the  wash  there.  It  is  lost  because  of  com- 
ing in  contact  with  the  wash.  As  to  my  encounter- 
ing it  at  any  other  place  westerly  in  my  examination 
of  the  ground, — I  climbed  up  in  there,  and  looked 
very  carefully,  and  I  could  not  find  it.  Of  course,  if 
the  Mullins  tunnel  were  cleaned  out  on  the  bottom, 
I  could  see  it,  as  farther  west  in  that  bottom,  but  it 
is  now  covered  and  the  signs  of  that  streak  are  not 
visible.  I  did  not  find  this  fissure  to  the  west  of  the 
point  that  I  have  represented  it  on  this  map,  at  any 
other  place  than  within  the  boundaries  of  the  ground 
in  controversy,  unless  the  workings  on  the  vein  that 
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is  shown  in  shaft  19  would  be  the  same  thing.  Of 
course,  there  is  quite  an  intervening  distance  there, 
and  that  would  be  a  matter  of  proof.  I  do  not  know 
whether  it  is  the  same  or  not.  I  made  an  examina- 
tion of  the  cross-cut  tunnel  37.  That  runs  under- 
neath tunnel  No.  34;  it  goes  over  and  connects  to  a 
shaft  that  I  find  in  the  cut  leading  into  the  MuUins 
tunnel  or  tunnel  34.  The  granite  does  not  show  at 
an}^  place  in  the  back  of  the  cross-cut  there.  That 
cross-cut  is  partially  filled  on  the  bottom,  and  only 
a  foot  in  some  places  left,  and  in  some  places  little 
more,  is  the  solid  rock  exposed.  The  caved  material 
entirely  covers  the  bottom  from  one  end  to  the  other. 
The  exposure  of  a  foot  of  bedrock  is  on  the  east  side 
of  the  cross-cut,  [589]  and  extending  for  the 
north  twenty  feet  of  it.  For  instance,  where  you 
enter  this  cross-cut,  you  slide  down  on  caved  mate- 
rial, and  until  you  get  into  the  cross-cut  for  some 
feet,  you  cannot  find,  or  you  do  not  see  the  solid  bed- 
rock, and  then,  for  the  total  distance  north  to  the 
place  that  intersects  the  shaft,  only  about  a  foot  of 
the  bedrock  is  exposed  there.  In  two  places  in  that 
exposed  foot  of  bedrock  I  saw  what  I  should  say  was 
very  good  mineralization;  occurring  in  the  form  of 
chrysocolla  in  a  more  enriched  form  than  you  find 
in  the  workings  around  the  Hornet  cross-cut,  and 
the  Mullins  tunnel  to  the  east.  It  shows  on  the  east 
side  of  the  cross-cut,  the  mineralization;  from  six  to 
twelve  inches  in  places, — in  height.  It  is  impossi- 
ble to  tell  whether  it  is  in  a  regular  shape,  because 
of  the  limited  space  that  could  be  examined.     I  saw 
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no  well-defined  fissure  of  any  kind  there;  it  would 
be  impossible  to  tell  what  was  in  there,  until  the 
working  should  be  cleaned  out,  and  the  walls  exam- 
ined, and  the  bottom  of  the  cross-cut  examined. 

As  to  Defendants'  Exhibit  No.  57,  the  sample  you 
show  me,  originally  I  should  say  that  was  aplite,  but 
it  certainly  is  very  much  altered  at  this  time,  and  it 
is  what  a  miner  would  call  vein  material, — vein 
quartz.  I  should  now  call  it  vein  quartz,  because  of 
its  alteration.  I  saw  material  like  that  in  shaft  No. 
2.  I  saw  worse  than  that  and  I  saw  very  much  bet- 
ter than  that.  I  did  not  say  that  the  aplite  in  shaft 
No.  2  was  a  vein.  I  call  this  vein  material  because 
the  solutions  have  altered  it.  Because  that  aplite 
has  been  altered  by  solutions  to  some  extent,  I  would 
not  call  it  a  vein.  I  do  not  think  that  this  material 
came  from  a  vein.  If  you  call  the  aplite  a  vein,  why 
it  would  have  a  north  and  south  strike,  because  the 
aplite  does  run  in  that  direction.  But  there  cer- 
tainly were  [590]  vein  solutions  going  through 
that  territory,  and  it  has  altered  the  aplite.  If  I 
located  that,  I  would  have  to  locate  it  north  and 
south,  from  the  evidence  I  saw  in  that  shaft.  I 
would  not  locate  the  aplite  I  saw  there  as  a  vein,  al- 
though I  say  some  of  it  has  been  altered  by  solu- 
tions. 

This,  Defendants'  Exhibit  No.  5, 1  should  say  that 
was  vein  material.  Of  course,  some  of  the  parts  of 
that  rock  is  more  highly  mineralized  than  others. 
As  to  the  difference  between  this  rock  and  the  one 
you  showed  me  last — this  looks  as  if  it  had  originally 
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been  gray  granite,  to  me,  and  not  aplite.  As  to  the 
evidence  of  mineralization,  on  one  of  the  faces  of  it 
you  see  quartz  and  iron  oxides,  and  where  the  end 
is  broken  you  see  the  same  mineralization  in  the 
rock  itself  as  shown  by  the  black  specks.  There  has 
evidently  been  a  crack  in  this  granite  and  this  sam- 
ple has  been  taken  from  the  side  of  the  crack  form- 
ing part  of  the  wall  of  the  crack,  but  the  mineraliza- 
tion has  spread  out  into  the  material  itself.  I  would 
not  say  that  there  has  probably  been  a  little  deposit 
of  mineral  by  surface  waters  in  this  crack,  and  that 
that  is  what  I  saw  on  the  face  of  that  rock  which  has 
a  dark  appearance,  because  I  find  good-looking  vein 
quartz  in  this,  associated  with  the  oxide  of  iron. 
From  the  alteration  of  the  quartz  in  the  granite  you 
would  have  vein  quartz.  With  this  evidence  of  min- 
eral, I  would  call  this  vein  material.  I  would  say  it 
came  from  a  vein.  I  do  not  know  where  it  came 
from.  The  sample  you  show  me.  Defendants'  Ex- 
hibit 56,  looks  like  oxides  of  iron  and  quartz  to  me. 
I  would  pronounce  this  quartz  and  not  aplite.  On 
the  only  broken  faces  visible  here,  there  is  a  very 
good  mineralization  showing  in  that  rock.  The 
whitish  appearance  there  does  not  indicate  aplite  to 
me.  All  the  appearances  of  the  fresh  surfaces  there 
show  very  good  quartz  to  me. 

As  to  Defendants'  Exhibit  30,  the  three  pieces  that 
I  examine  [591-600]  seem  to  be  iron  oxide,  and 
one  piece  quartz.  Now,  if  it  were  aplite,  why  I 
should  say  that  the  quartz  would  be  whiter  than  this, 
and  it  would  show  no  little  bugs  like  this  piece  has. 
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Alongside  of  the  iron  oxides  in  the  other  two  pieces 
there  might  be  a  little  granite,  but  has  been  terribly 
altered.  It  has  been  altered  by  mineralized  solu- 
tions, but  I  do  not  know  whether  surface  or  deep- 
seated.  I  should  think  it  had  come  from  a  vein. 
Defendants'  Exhibit  No.  6  I  should  call  a  piece  of 
aplite.  A's  to  Defendants'  Exhibit  No.  31,  two  of 
the  pieces  I  should  call  quartz.  The  other  piece, 
aplite  which  has  been  slightly  altered.  Two  of  the 
pieces  are  vein  material.  I  should  say  the  quartz 
came  from  a  vein.  I  should  not  say  the  aplite  did. 
As  to  Defendants'  Exhibit  No.  22,  the  two  pieces 
would  seem  to  be  rather  complex  to  me.  The  evi- 
dence of  aplite  and  gray  granite  are  found  in  both, 
and  also,  especially  on  one  end  of  one  of  the  pieces, 
a  great  change  in  the  material, — that  is,  it  shows 
iron  oxide  to  a  very  small  extent,  of  course.  The 
other  piece  is  altered  granite  and  aplite.  It  might 
be  called  vein  material  from  its  excessive  alteration, 
from  its  being  originally  granite.  If  I  found  that 
material  underground,  I  think  I  would  be  justified 
in  doing  some  work  on  it,  to  prove  what  it  was.  Of- 
eourse  it  would  depend  on  where  I  got  it  from,  and 
if  I  could  really  see  it  underground,  to  see  what  I 
would  do  with  it, — but  bringing  those  two  pieces  and 
not  saying  where  they  came  from,  I  would  say  they 
would  justify  work.  I  would  have  to  see  where 
they  came  from  to  tell. 

I  have  been  acquainted  with  the  ground  in  contro- 
versy in  this  case  for  a  long  time.  In  1891  I  do  not 
remember  of  any  quartz  operations  being  carried  on 
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in  that  locality.  The  Pittsmont  was  not  in  opera- 
tion at  that  time.  It  has  been  in  operation  I  should 
say  all  of  eight  or  nine  years.  In  1901  I  should  say 
[601]  the  nearest  quartz  mine  in  operation  to  the 
west  would  be  the  Silver  Bow.  That  is  on  the  west 
side  of  Silver  Bow  creek,  and  is  within  the  district 
that  has  been  referred  to  here  as  the  Butte  Hill;  and 
also  referred  to  as  the  Anaconda  Hill.  Of  course,  I 
know  of  some  work  being-  done  on  the  Homestake 
and  Clinton  Tunnel,  but  of  course  I  do  not  know  of 
the  dates.  Those  are  not  any  nearer  to  the  ground 
in  controversy  than  the  Silver  Bow.  The  Home- 
stake  is  about  a  mile  from  this  ground.  As  to  any 
quartz  mining  operations  being  carried  on  on  the 
east  side  of  Silver  Bow  creek  in  1891,  in  the  Butte 
district,  or  in  the  vicinity  of  Butte, — possibly  the 
Clinton  Tunnel  or  the  Homestake  or  the  Major  Budd 
were  at  work  at  that  time.  I  cannot  say  whether 
they  were  or  not  surely.  They  are  in  Park  Canyon. 
They  are  not  in  operation  at  the  present  time.  Of 
course,  a  great  deal  of  work  was  being  carried  on  at 
that  time  by  prospectors  and  by  men  doing  work 
for  patents  to  their  claims.  I  presume  you  mean 
deep  mining.  I  think  there  was  a  shaft  being  sunk 
on  the  Northwestern  about  that  time.  They  were 
smking  down  to  prove  the  ground.  They  did  not 
have  any  ore  right  at  the  surface.  They  sunk  per- 
pendicular shafts.  The  ground  which  immediately 
adjoins  the  Butte  and  Boston  placer  on  the  west, 
for  a  distance  of  a  mile  at  least,  was  located  and 
patented  as  placer  ground.     There    is    a    strip    of 
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ground  there  with  an  easterly  and  westerly  direc- 
tion, including  the  Butte  and  Boston  placer,  which 
covers  at  least  a  mile  and  a  quarter,  that  was  pat- 
ented as  placer.  It  is  not  true  that  the  ground  which 
lays  on  the  west  of  the  Pittsmont  ground  north  and 
south  for  a  distance  of  two  miles,  was  located  and 
patented  as  placer  north  of  the  Pittsmont  ground 
is  some  placer  and  some  homestead  entries.  The 
claim  immediately  on  the  north  of  the  Pittsmont  is 
the  McQueen  placer,  survey  1488.  The  Pittsmont 
ground  is  known  as  Application  No.  888.  The  Mc- 
Queen placer  extends  north  [602]  for  a  mile  dis- 
tant. North  of  the  McQueen  placer  the  Greendale 
placer  and  the  Extension  placer  make  up  the  distance 
of  almost  a  mile,  but  just  to  the  west  of  the  Green- 
dale  placer  are  the  additional  homesteads  I  spoke  of, 
the  Sawyer  and  Newell  homesteads.  That  is  not 
more  than  six  hundred  and  fifty  feet  from  the  Pitts- 
mont ground.  It  is  over  a  mile  from  the  Pittsmont 
shaft.  I  know  what  led  to  the  discovery  of  quartz 
in  the  Pittsmont  ground.  It  was  because  Mr.  Heinze 
and  the  Silver  Bow  Company  and  the  Washoe  Com- 
pany had  developed  an  east  and  west  vein  of  high- 
grade  copper,  which  on  its  extension  would  go  into 
the  placer  No.  888.  That  was  on  the  west  side  of 
Silver  Bow  creek  that  this  development  had  taken 
place,  and  underground  it  extended  under  Silver 
Bow  creek.  In  part  it  is  correct  to  say  that  it  was 
not  until  after  that  discovery  that  there  was  any 
great  activity  in  quartz  mining  on  the  east  side  of 
Silver  Bow  creek.     A  great  deal  of  work  had  been 
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done,  thoug-h,  east  of  Silver  Bow  creek,  which  did 
not  depend  on  the  discoveries  of  the  veins  in  the 
Pittsmont  ground,  because  the  workings  done  dur- 
ing the  years  of  1905,  '6  and  7,  in  a  great  measure, 
were  on  this  north  and  south  continental  fault.  I 
cannot  tell  you  when  the  discovery  inside  of  the  lines 
of  the  Pittsmont  actually  took  place;  I  can  tell  you 
about, — beginning  with  1895,  and  from  there  on, — 
and,  of  course,  there  were  other  workings  there, 
what  is  known  as  the  Silver  Bow  No.  1  shaft,  that 
led  to  the  taking  over  of  not  only  the  McQueen 
placer,  but  also  the  placer  No.  888.  For  instance, 
there  is  a  long  cross-cut  in  the  five  hundred  foot 
level  of  the  Silver  Bow,  and  that  cut  a  great  num- 
ber of  good  fissures  which  had  an  easterly  and  west- 
erly strike,  and,  of  course,  it  was  supposed  on  the 
continuation  they  would  go  to  the  east  and  into  the 
McQueen  placer,  and  also  the  [603]  ground  that 
the  Pittsmont  is  now  working  on  with  its  shaft. 
This  prospecting  prior  to  1895  was  not  along  near 
the  continental  fault.  It  was  to  the  east  of  that;  it 
was  to  the  east  of  the  continental  fault,  excepting 
in  the  case  of  the  Lily  and  the  Amazon  and  Altona. 
What  attracted  the  miners  alone  there  was  partially 
this  chrysocolla  and  cuprite  which  occurred  near  the 
surface,  and  the  boulders  of  chrysocolla  occurring 
throughout  the  wash,  and  because  it  was  the  only 
territory  left  in  the  Butte  district  which  had  cop- 
per prospects, — that  was  the  reason  that  different 
companies  were  formed  at  that  time  to  do  develop- 
ment work  in  the  district  known  to  be  copper  and 
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which  was  not  already  owned  by  the  big  companies. 
Along  about  1906  or  '7  there  were  a  great  many  com- 
panies organized  to  prosecute  development  work 
along  in  that  vicinity.  Quite  a  distance  north  was 
the  Butte  and  London.  There  was  also  the  North 
Butte  Extension;  the  Colusa-Leonard  Extension. 
They  all  did  work  to  the  north  of  the  ground  in  con- 
troversy in  this  case.  I  do  not  know  how  deep  the 
Butte  and  London  sank  their  shaft.  I  think  it  was 
either  a  thousand  or  eight  hundred  feet.  As  to 
their  running  cross-cuts,  they  must  have  done  a  great 
deal  of  work,  from  the  amount  of  excavation  on  the 
dump.  I  think  the  Colusa-Leonard  Extension  Com- 
pany prospected  to  the  six  hundred.  I  never  saw 
any  cuprite  or  oxides  of  copper  there,  and  I  made 
the  surveys  and  examination  of  the  Colusa-Leonard. 
I  do  not  know  how  deep  the  development  on  the 
North  Butte  Extension  was.  None  of  those  com- 
panies developed  any  ore  bodies  of  any  considerable 
size  that  I  know  of.  They  ceased  operations  some 
time  ago.  They  are  not  working  them  now.  Th^ 
Butte  and  London  sold  its  machinery  and  pulled  the 
pumps.  The  Colusa-Leonard  did  the  same.  I  think 
the  North  Butte  Extension's  machinery  is  still  there. 
The  Butte  and  Bacorn  was  still  [604]  farther 
north.  They  did  a  lot  of  work.  Nearer  the  ground 
in  controversy  there  was  some  work  done  on  the 
Birtha  and  the  Pacific  claims.  That  work  has  not 
been  carried  on  for  some  little  time.  North  of 
that  was  the  Bullwhacker.  I  have  already  testified 
that  work  on  there  ceased  a  good  many  years  ago. 
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There  was  also  the  Altona  and  the  Amazon  com- 
panies,— still  farther  to  the  south,  but  along  in  the 
foothills  of  this  main  ridge  of  the  Rocky  Mountains. 
I  have  never  been  down  the  Altona  or  Amazon. 
They  did  extensive  development  underground. 
There  were  also  the  Six  O'Clock  and  Greenleaf  prop- 
erties. The  Six  O'Clock  was  more  than  a  mile  to 
the  north  of  this  property.  The  Greenleaf  is  just  a 
trifle  less  than  a  mile.  Of  course,  these  properties 
were  reported  on  by  many  eminent  mining  engineers, 
and  that  is  the  reason  developments  were  done  un- 
derground. For  instance,  Mr.  Winchell  made  a  re- 
port on  the  Butte  and  London,  and  that  is  the  rea- 
son the  operations  were  started  out  there,  and  be- 
cause it  was  adjacent  to  the  known  productive  cop- 
per territory.  It  was  on  a  line  of  some  east  and 
west  veins  that  run  through  the  Butte  Hill.  If  you 
went  on  the  theory  that  they  extended  indefinitely 
easterly,  they  would  pass  through  this  ground. 

Q.  However,  the  development  work  showed  that  if 
they  did  pass  through  there,  they  were  not  mineral- 
ized, or  at  any  rate,  they  were  not  heavily  mineral- 
ized? 

A.  No,  sir.  That  is  the  fault  with  the  limited 
amount  of  development  work  that  has  been  done  on 
these  claims.  For  instance,  the  Butte  and  Boston 
Company  had  developed  one  continuous  shaft  of  ore 
sixteen  hundred  feet  across  the  flat.  Since  the  boom 
the  Pittsmont  Company  have  worked  from'  the  Silver 
Bow  workings  for  four  thousand  feet,  up  to  within 
a  few  himdred  feet  of  this  claim,  and  if  those  veins 
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continue  on  their  present  [605]  strike,  they  would 
come  into  the  Butte  and  Boston  placer,  or  under- 
neath it.  The  companies  have  ceased  operations,  not 
because  they  did  not  have  any  ore  particularly,  but 
because  the  ventures  were  capitalized  for  only  cer- 
tain amounts  of  money  and  the  money  raised  was 
ppent  for  the  development  done.  If  more  develop- 
ment work  is  done  there,  I  should  say  that  good  mines 
will  be  found,  and  ore  shipped  to  the  smelters.  Now, 
as  far  as  the  Greenleaf  is  concerned,  it  is  one  of  the 
Amalgamated  properties.  It  took  a  great  deal  of 
.coaxing  and  talk  by  Mr.  Adams  to  be  allowed  to  do 
any  work  on  that  claim.  The  reason  for  that  was 
this.  The  Amalgamated  have  territory  large  enough 
now  to  keep  open  with  an  immense  amiount  of  copper 
already  developed  and  who  go  out  on  the  east  side 
and  open  up  new  workings,  while  they  have  enough 
ore  to  swamp  the  copper  market  now,  with  their  de- 
veloped mines. 

The  Butte  and  London  Company  sank  a  shaft 
twelve  hundred  feet  deep  and  ran  their  cross-cuts 
north  and  south,  and  did  not  encounter  any  of  these 
ore  bodies,  but,  of  course,  they  have  only  a  vertical 
depth  beneath  the  wash  of  four  or  five  hundred  feet. 
No  one  knows  of  the  existence  of  these  ore  bodies  at 
great  depth;  the  Butte  &  London  Company  did  not 
know  it.  I  say  that,  with  work,  I  think  that  ore 
bodies  will  be  developed.  For  instance,  in  the  Modoc 
mine,  where  we  have  the  large  quartz  porphyry  dyke, 
the  largest  in  the  Butte  camp,  in  the  first, — or  the  old 
days  of  Butte,  that  was  one  of  the  most  promising 
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copper  mines  here,  and  yet  the  vein,  or  the  values  of 
the  vein  bottomed.  It  was  a  peculiar  thing,  that  a 
great  deal  of  the  ore  in  that  vein  was  peprahedite, 
which  is  the  gray  copper,  and  not  the  typical  copper 
that  you  would  expect  to  find  along  the  quartz  por- 
phyry dyke,  which  Mr.  Winchell  says  is  the  reason 
for  our  copper  deposit  in  Butte,  and  that  mine  was 
closed  down  [606]  for  ten  or  fifteen  years,  and  later 
by  development,  a  very  fine  body  of  ore  was  uncov- 
ered in  that  property,  and  there  are  many  ore  de- 
posits that  are  not  now  being  worked  in  the  'Buite 
camp  that  will  be  some  day,  because  of  greater  devel- 
opments being  done.  As  to  this  underground  work- 
ing in  the  Pittsmont,  they  have  drifted  east  and  west 
for  a  distance  of  four  thousand  feet,  but  whether  that 
is  in  ore  or  not,  I  cannot  tell  you,  because  I  have  not 
been  in  the  ground.  Of  my  own  knowledge,  I  do  not 
know  whether  there  is  an  increase  or  decrease  in  the 
ore  values  as  they  go  east  on  the  vein  they  are  work- 
ing. I  do  not  know  of  any  other  property  except  the 
East  Butte  or  the  Pittsmont  Company  operating  at 
the  present  time  on  the  east  side  of  Silver  Bow  Creek. 

Eedirect  Examination. 
(By  GENERAL  NOLAN.) 

The  WITNESiS.— This  continental  fault  has  been 
■explored  from  Park  Canyon  on  the  north  to  a  point 
probably  two  thousand  feet  south  of  the  Butte  and 
Boston  placer — that  is,  a  total  length  of  about  a  mile. 
I  have  seen  the  effects  of  the  fault  upon  the  leads 
running  east  and  west  as  they  come  into  contact  with 
it,  as  exposed  by  workings,  and  I  should  say  it  had  the 
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effect  of  enricliiiig  the  already  existing  easterly  and 
westerly  veins.  As  to  the  effect  it  has  had  upon  the 
veins  in  the  way  of  displacing  them  or  changing  their 
course, — ^the  east  and  west  veins  have  been  dislocated, 
but  I  do  not  know  of  their  being  any  particular 
change  in  their  strike  or  direction.  As  to  the  amount 
of  dislocation  that  has  occurred  where  the  fault  in- 
tercepts them,  I  have  never  been  able  to  ascertain. 
The  continental  fault  is  the  largest  fault  of  the  series 
of  parallel  [607]  faulting  in  this  vicinity.  All 
of  the  parallel  faults  that  I  know  of  exist  to  the  west 
of  this  continental  fault.  Work  has  not  been  carried 
on  sufficiently  to  determine  how  many  of  those  par- 
allel faults  there  are,  because  there  is  no  continuous 
working  from  the  continental  fault  to  the  west,  for 
any  great  distance,  to  prove  what  the  exa  ct  conditions 
are  underground.  The  workings  have  not  been  such 
that  you  can  tell  how  far  distant  west  the  first  fault 
is,  and  how  far  the  second,  and  how  far  the  third,  and 
the  fourth  and  so  on.  It  is  not  ascertainable  now 
how  many  of  those  parallel  faults  there  are.  I  know 
of  some  that  have  been  developed  on  the  ground  in 
controversy  that  are  parallel  as  to  direction  as  to  the 
continental  fault.  I  stated  that  some  of  the  faults  de- 
veloped in  the  ground  in  controversy  have  the  effect  of 
eausing  a  displacement  of  the  vein.  The  continuity  of 
the  veins  cut  by  these  faults  is  destroyed.  I  do  not 
mean  by  that  that  where  the  faulting  takes  place 
there  is  an  end  to  the  vein  on  its  strike.  For  instance, 
we  have  a  north  and  south  fault,  a  vein  is  found  on 
the  west  side  of  that  fault,  on  the  continuity  or  direc- 


Washington-Butte  Mining  Company.        815 

(Tes4:imony  of  'Samuel  Bafrker,  Jr.) 
tion  of  the  vein  produced  in  an  easterly  direction  the 
said  vein  is  not  found  on  the  east  side  of  the  fault, 
but  it  does  exist  either  to  the  north  or  to  the  south  of 
that  continued  direction  on  the  east  side  o'f  the  fault. 

Q.  And  where  the  continuity  of  the  vein  is  inter- 
rupted in  that  way  so  that  it  is  shifted  north  or  south, 
where  the  strike  is  east  and  west,  what  do  you  say  as 
to  whether  the  vein  thus  shifted  ceases  to  be  a  part 
of  the  original  vein  and  becomes  a  new  vein,  or 
whether  it  remains  a  part  of  the  original  vein  % 

A,  The  two  pieces  of  vein,  when  found,  the  one  on 
the  east  [608]  side  and  the  one  on  the  west  side, 
will  prove  to  liave  been  originally  the  same  vein,  be- 
cause in  the  development  the  miner  will  find  those 
things  existing  that  go  to  prove  the  continuity  of 
the  vein  itself,  even  though  dislocated  by  the  fault, — 
that  is,  by  physical  characteristics  of  the  vein  and  by 
what  is  known  as  drag  along  the  lines  of  the  fault, 
which  show  in  what  direction  the  throw  has  been. 

A  very  slight  displacement  of  the  fissure  in  the 
MuUins  tunnel,  is  caused  by  the  fault  that  is  now  seen 
just  east  of  the  Hornet  discovery  shaft.  I  have  no 
difficulty,  in  the  case  of  that  displacement,  in  con- 
necting the  vein  east  of  the  fault  with  the  vein  west 
of  the  fault,  as  both  being  one  and  the  same  vein. 
For  instance,  near  the  end  of  the  Hornet  tunnel 
there  is  a  fault  shown  there  with  a  slight  displace- 
ment of  that  fissure,  and  I  have  not  any  doubt  but 
what  the  portion  of  the  fissure  to  the  east  of  that  fault 
was  originally  the  continuation  of  that  which  is  found 
to  the  west  of  it.     There  is  no  difficulty,  as  far  as  I 
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can  see,  in  any  of  the  faults  that  you  encounter  in 
this  ground  in  controversy,  where  a  displacement  of 
the  vein  known  as  the  south  vein,  has  occurred,  in 
establishing  a  connection  between  the  two  portions 
of  the  vein,  where  the  fault  operates.  But  in  the 
north  vein,  the  continuity  of  the  vein  is  not  yet 
proven, — ^that  is,  the  portions  dislocated  by  the  fault 
do  not  show  continuity  as  yet,  because  of  lack  of  work 
on  the  ground.  I  have  reference  to  faults,  for  in- 
stance, in  tunnel  No.  31.  From  my  examination  I  do 
not  find  the  piece  of  the  vein,  or  the  fissure,  I  should 
say,  which  is  opened  by  the  north  cross-cut  in  tunnel 
31,  and  thereafter  to  the  east  in  the  same  tunnel,  with 
any  vein  to  the  east  of  that  with  the  same  character- 
istics or  size. 

Eeferring  to  Complainant's  Exhibit  17,  the  blue 
line  running  to  the  north  and  south  represents  the 
fault  I  am  speaking  about  [609]  and  this  red  upon 
the  map  represents  the  vein  as  it  comes  up  to  the 
fault  plame.  I  have  not  found  any  evidence  of  that 
piece  of  the  vein  being  found  east  of  the  fault  in 
tunnel  31.  There  is  evidence  of  the  existence  of  a 
vein  east  of  that  fault  plane;  as  I  said  before,  the 
portion  to  the  east, — for  instance,  in  the  Rabbit  dis- 
covery shaft,  in  my  judgment,  was  at  one  time,  be- 
fore the  dislocation  by  the  faults,  a  portion  of  this 
fissure.  I  stated  that  the  faults  were  of  a  subsequent 
date  to  the  true  vein  fissures.  You  could  have  what 
are  known  as  strike  or  thrust  faults,  they  are  practi- 
cally parallel  to  the  direction  of  the  vein  itself.  In 
the  Gagnon  I  have  seen  what  I  should  call  a  strike 
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fault,  that  opened  the  vein,  or  the  fissure,  and  there 
was  a  greater  mineralization  thereafter  in  that  fis- 
sure because  of  that  strike  fault.  Of  oourse,  it  was 
after  the  vein  fissure  had  been  burst  open.  You  are 
able  to  tell  that  those  faults  are  of  later  date  than 
the  vein  fissuresi — ^that  is,  than  the  true  vein  fissures, 
because  the  vein  fissures  are  cut  and  dislocated  by 
lihe  faults.  You  are  not  able  to  tell  how  much  later 
the  fault  occurred  than  the  true  vein  fissure.  That 
is  theorizing  to  the  greatest  extent,  if  you  tried  to 
prove  that  time  of  faulting  as  related  to  the  creating 
of  the  vein  fissure.  As  to  when  thdt  mineralization 
occurred  of  those  vein  fissures,  I  should  say  begin- 
ning at  a  time  subsequent  to  the  granite  and  aplite 
being  thrust  up  from  deepseated  places  in  the  earth's 
crust,  'and  then  the  mineralization  of  the  vein  fissures 
going  on  continuously  from  that  time  till  now.  As 
to  when  it  was  that  those  faults  occurred,  some  of 
them  might  have  been  formed  by  the  readjustment 
of  the  mountain  masses  to  the  east,  which  is  the  back 
bone  of  the  Riocky  Mountains  here,  also  by  the  uplift 
of  the  rhyolite,  known  as  the  Big  Butte.  I  have  no 
doubt  that  that  period  antedated  1864,  when  Congress 
[610]     came  to  legislate  in  reference  to  these  veins. 

I  do  not  know  as  to  the  dip  of  the  continental 
fault,  excepting  what  I  have  seen  on  the  maps,  and 
I  have  found  in  my  office  where  the  Birtha  was 
worked,  and  it  showed  a  slight  westerly  dip.  Now, 
I  don 't  know  whether  that  is  the  dip  that  would  be 
carried  down  or  not,  because  at  the  surface  we  find 
veins  and  som'etimeis  faults  change  their  direction 
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right  at  the  surface.  If  in  a  normal  fault  the  dip  is 
to  the  east  and  the  dip  of  the  vein  is  to  the  south,  it 
would  throw  the  vein  to  the  north.  In  the  case  of  a 
'fault  there  is  simply  a  movement  up  and  down.  The 
dip  being  to  the  east,  the  ground  east  of  the  fault  be- 
ing tilted  up,  would  be  a  reverse  fault.  The  normal 
action  of  faulting  would  be  that  the  one  piece  or  mass 
of  ground  would  slide  on  the  incline  and  in  this  in- 
stance it  would  be  the  eastern  portion  of  the  ground 
faulted  that  would  slide  down  on  that  incline,  which 
would  give  it  the  normal  action.  If,  on  the  other 
hand,  the  under  mass  should  come  up  along  that  in- 
cline, that  would  be  what  is  termed  a  reverse  action, 
or  a  reverse  faulting.  I  have  a  little  sketch  here 
that  I  think  will  explain  it  to  you.  The  red  line  in 
this  instance  represents  the  vein,  and  the  line  along 
which  the  paper  has  been  torn  is  the  fault,  and  the 
fault  shows  by  the  arrow  to  be  dipping  to  the  east. 
This  is  the  paper  together  before  the  fault  occurs  at 
all.  The  fault  is  of  later  date  and  we  have  the  red 
line  regular  in  its  course.  The  faulting  occurs  north- 
erly and  southerly.  Moving  the  paper, — the  fault  is 
.dipping  east,  therefore  to  have  a  normal  condition, 
the  sheet  of  paper  on  the  east  side  would  drop  down. 
Now,  by  erosion  the  portion  that  was  left  above  the 
ground  is  eroded  down  to  the  level  of  the  faulted 
piece  which  now  lays  on  the  table  and  on  its  dip  it 
would  bring  the  vein  to  the  south  of  where  it  now 
exists  on  the  east  side,  or  reversing  it,  the  vein 
[611]  on  the  east  side  would  be  to  the  north  of 
where  you  find  it  on  the  west  side.    I  have  now 
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brought  it  right  in  a  line.  You  have  the  vein  in  a 
direct  line,  and  the  sheet  of  the  paper  that  Mr.  Ber- 
rien holds  between  the^  two  sheets  that  I  hold  in  my 
hand,  which  represent  the  line  of  fault,  is  the  plane 
■of  the  fault  now.  Now,  to  have  a  nomnal  condition, 
the  portion  on  the  east  side  would  drop  down  on  that 
inclined  plane.  That  would  be  the  natural  thing  for 
it  to  do.  Therefore,  it  is  called  a  normal  fault.  Now, 
I  have  it  down  here,  and  this  portion  remains  where 
it  is  for  the  time  being,  until  erosion  takes  place. 
Now,  with  the  vein  dipping  as  it  does  to  the  south,  as 
this  material  on  the  west  side  is  removed,  it  would 
bring  the  vein  to  the  north  on  the  east  side,  or  to 
the  south  on  the  west  side  of  the  fault.  We  have  the 
ground  in  its  natural  condition  without  the  fault 
occurring  at  all. 

Q.  But  we  have  the  convulsion,  whatever  it  may 
be,  that  occasions  the  fault, — that  occasions  the  move- 
ments,— and  instead  of  sending  this  portion  down, 
it  sends  it  up.  Then  what  would  be  the  effect?  It 
would  be  sent  up,  wouldn't  it,  if  as  a  matter  of  fact 
its  dip  was  to  the  east  ? 

A.  Now,  Colonel,  you  have  the  east  side  going  up 
on  the  inclined  plane,  instead  of  descending  on  it. 
Now,  the  west  side  would  remain  the  same, — that  is, 
level  ground.  Then  erosion  would  take  place  and  the 
east  side, — ^^all  the  material  on  the  east  side  will  be  cut 
down  to  the  level  of  the  material  on  the  west  side. 
Now,  using  the  dip  of  the  vein,  and  eroding  that  ma- 
terial to  the  level  as  found  on  the  west  side,  you  would 
have  the  vein  to  the  north  on  the  west  side  instead 
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of  to  the  south,  because  of  the  reverse  action  of  the 

fault. 

Q.  And  you  isaid  something  upon  your  cross  ex- 
amination about  the  destruction  of  the  west  side  of 
the  wall  of  the  fault  in  every  instance,  didn  't  you,  or 
in  this  instance  where  the  movement  [612]  was  to 
the  souths  Now,  if,  as  a  matter  of  fact,  instead  of 
the  east  side  descending  when  the  fault  occurred,  it 
ascended  there  would  be  a  breaking  on  the  east  wall 
instead  of  the  west  wall  of  the  fault  wouldn't  there, 
because  it  would  be  on  the  east  side  that  you  would 
have  the  miovement  that  would  have  a  tendency  to 
shatter  the  wall  % 

A.  Oh,  I  do  not  think  there  would  be  any  great  de- 
struction of  the  walls  there,  because  in  the  first  in- 
stance it  would  be  just  a  mere  plane.  I  do  not  think 
the  faulting, — in  my  opinion,  the  faulting  does  not 
-occur  at  one  moment.  It  is  a  gradual  movement 
throughout  a  great  period  of  time,  because  that  is 
proven  by  the  amount  of  fault  material  you  find  be- 
tween what  we  now  see  as  the  walls  of  some  faults, — 
that  is,  where  you  have  but  little  material  between 
the  faults  as  you  now  find  them,  it  would  show  a  lit- 
tle amount  of  displacement.  If  you  have  a  great 
deal  of  material,  it  would  show  that  there  was  more 
grinding  action  by  reason  of  the  two  masses  of 
ground  moving  on  each  other,  and,  therefore,  I  should 
consider  a  greater  fault  movement  would  be  occa- 
sioned where  you  found  the  greater  amount  of  ground 
up  material,  or  fault  material.  Now,  of  course,  if 
you  have  the  continental  fault  dipping  to  the  west 
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instead  of  to  the  east,  then  you  have  the  two  segments 
of  the  vein  exactly  opposite  to  the  conditions  when 
you  have  the  continental  fault  dipping  to  the  east. 
There  have  been  cracks  opened  out  at  right  angles  to 
the  continental  fault,  and  these  cracks  would  have  an 
easterly  and  westerly  direction.  The  fissures  'al- 
ready there,  and  also  openings  that  were  occasioned 
by  this  faulting,  allowed  a  freer  circulation  of  min- 
eralizing waters  to  spread  out  into  the  rock  mass 
immediately  adjacent  to  the  continental  fault,  and 
that  is  the  reason  we  have  the  replacement, — second- 
ary replaoem'ent  of  the  miaterial  direotly  west  of  that 
fault.  These  things  that  I  have  been  talking  about 
[613]  did  not  occur  since  1664.  The  vein  fissures 
in  this  district  were  there,  were  in  the  ground  and 
were  partially  mineralized  before  the  faulting,  and 
especially  the  continental  fault,  and  thereafter,  or 
for  the  period  of  faulting,  there  was  a  greater  en- 
richment of  the  fissures  themselves  and  also  of  the 
mass  adjoining  those  fissures.  Geologically  speak- 
ing, that  secondary  enrichment  or  replacement  occur- 
red millions  of  years  ago. 

I  remember  testifying  in  speaking  about  the  depth 
of  the  bedrock  in  tunnel  No.  30,  and  the  depth  of  the 
bedrock  in  shaft  No.  21,  that  there  must  be  a  faulting 
in  that  neighborhood  to  account  for  that  abrupt  de- 
scent of  the  bedrock.  But  I  also  added,  or  the  condi- 
tion prevailing  that  we  now  see  on  the  main  range 
where  we  have  cliffs.  I  do  not  understand  that  in 
the  case  of  the  deposit  of  this  granite  as  it  exists, 
when  it  became  a  solid  mass  it  was  level  and  perfectly 
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level  throughout  its  entire  extent.  I  should  say  it 
is  very  irregular  indeed,  as  to  its  proper  apex,  be- 
cause being  thrust  up  as  it  was,  it  sometimes,  or  it 
did,  follow  the  lines  of  least  resistance,  and  in  some 
case  you  would  find  the  earth's  crust  thinner  than  in 
other  places,  showing  irregularities.  It  does  not 
follow  that  because  'of  tunnel  No.  30,  you  have  the 
bedrock  with  the  elevation  which  it  has,  within  about 
ten  or  fifteen  feet  of  the  surface,  and  a  hundred  and 
fifty  feet  west  of  there  the  bedrock  is  about  a  hun- 
dred feet  from;  the  surface,  that  that  inequality  is 
due  to  a  fault.  In  answer  to  Mr.  Shelton  about 
chrysocolla  and  cuprite  being  insoluble  in  water,  I 
stated  I  did  not  know  about  the  chemistry  of  these  ele- 
ments. I  do  not  understand  that  the  conditions  ex- 
isting over  there  now,  with  this  ground  as  it  is  there, 
was  always  the  condition  there.  The  condition  that 
we  find  it  now  was  brought  about  during  differ- 
ent periods  of  life.  AiS  to  the  whether  that  is  avail- 
able [614]  there  now, — water  which  might  carry 
these  elements,  has  the  same  constituents  that  might 
have  existed  there  at  the  time  when  these  deposits 
were  made, — I  think  the  conditions  are  absolutely 
different.  If  this  secondary  enrichment  has  been  oc- 
casioned by  descen(Mng  rather  than  by  ascending 
waters,  I  do  not  know  where  it  was  that  the  water 
got  this  copper  to  deposit  and  to  distribute  this 
chrysocolla.  Of  course,  theorizing,  some  of  the  min- 
eralization might  have  been  very  deep-seated  and  been 
occasioned  by  ascending  waters,  and  some  of  the  cop- 
per might  have  come  from  the  waters  percolating 
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under  great  height  and  pressure  through  the  sur- 
rounding granite  mass,  and  take  therefrom  the  cop- 
per minerals  and  redeposit  those  in  the  fissures  and 
nearby,  where  the  free  circulation  of  water  oould 
exist. 

Q.  And  having  in  mind  the  testimony  of  Mr.  Win- 
chell  in  reference  to  the  coloring  by  chrysocolla  of 
that  territory  on  the  east  side,  you  already  testified 
about  similar  conditions  existing  around  the  neigh- 
borhood of  the  Parrot  mine.  I  will  ask  you  whether 
or  not  you  testified  before  you  found  by  sample  that 
this  coloring  extended  beyond  the  period  of  the  Par- 
rot property.        A.  Yes,  sir. 

I  brought  a  sample  in  here  this  morning.  I  find 
evidence  of  chrysocolla  or  coloring  in  that  sample.  I 
find  chrysocolla  in  the  sample  that  I  brought  here 
this  morning.  The  rock  itself  is  gray  granite. 
There  has  been  some  alteration  of  the  granite,  there 
has  been  a  replacement  by  copper,  now  in  the  form  of 
chrysocolla.  This  sample  was  taken  from  an  excava- 
tion that  is  now  being  made  (producing  sample) 
immediately  in  front  of  this  Federal  building,  and 
that  fact  recalls  to  my  mind  that  on  the  west  side  of 
Main  street  and  directly  opposite  this  building,  the 
same  chrysocolla  is  present  in  what  was  originally  the 
[615]  granite  and  by  excavating  to-day,  I  think  you 
could  find  it  all  along  the  west  side  of  Main  street, 
immediately  opposite  this  Federal  building. 

(Sample  offered  and  received  in  evidence,  and 
marked  Defendants'  Exhibit  No.  94.) 

I  have  never  seen  any  placer  operations  carried 
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on  within  the  limits  of  those  placers  that  I  testified 
about,  namely,  the  McQueen  placer,  and  other  placers 
in  that  neighborhood. 

I  was  asked  as  to  how  it  was  that  the  quartz  veins 
were  discovered  on  the  Pittsmont  property  and  I 
stated  it  was  because  of  the  fact  that  west  of  that 
ground  and  some  distance,  a  rich  vein  was  uncovered, 
having  an  easterly  and  westerly  strike.  As  to  how 
that  could  have  anything  to  do  with  this  ground, 
being  off  the  ground  itself, — because  projecting  the 
direction  of  the  vein  so  found  and  discovered  to  the 
west,  that  direction  would  take  the  vein  into  the  now 
Pittsmont  ground,  and  that  was  the  real  selling 
agency  of  the  Pittsmont  ground  itself,  because  num- 
erous experts  were  brought  here  from  both  east  and 
west  and  taken  down  and  shown  the  vein  showings 
underground.  There  was  absolutely  nothing  on  the 
Pittsmont  at  that  time  to  show  an  ounce  of  copper  in 
veins.  The  whole  showing  laid  to  the  west,  in  what 
was  then  the  Butte  and  Boston  Company's  ground. 
The  vein  was  disclosed,  I  should  say,  a  hundred  feet 
west  of  the  Pittsmont  propei-ty,  in  the  south  placer 
claim  that  the  Pittsmont  acquired,  known  as  the 
Murray  placer,  or  Mineral  Application  888,  but  in 
the  ease  of  the  McQueen  placer,  at  least  a  half  a  mile 
away,  that  is,  the  McQueen  was  a  half  mile  east  of  the 
workings  on  the  Silver  Bow,  which  showed  the  veins 
underground  there. 

Finding  this  vein  off  this  Pittsmont  ground,  and 
having  an  easterly  and  westerly  strike,  you  could  tell 
where  to  go  upon  the  Pittsmont  ground  to  the  east  of 
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there  with  the  expectation     [616]     of  finding  that 
lead,  by  drawing  a  line  through  the  known  vein,  pro- 
jecting that  to  the  east  into  the  Pittsmont  ground, 
and  then  carrying  on  operations  along  that  projected 
line.    As  to  that  being  done  for  the  purpose  of  deter- 
mining the  strike  of  a  lead, — that  is  the  only  way 
you  can  do  it.     When  you  have  a  vein  such  as  was 
found  in  this  case,  why  you  must  do  it  by  projection. 
The  strike  of  the  lead  as  known  to  you  cuts  a  figure 
in  this  projection  that  you  make  into  this  unknown 
territory,  because  if  it  did  not  project  into  the  East 
Butte  ground,  why  that  ground  will  have  no  value 
for  lode  mining  purposes  at  all.     The  very  existence, 
or  the  dollar  and  cent  existence,  of  the  Pittsmont 
depended  on  where  the  veins  would  go  on  their  east- 
ern projection  from  where  they  were  already  found. 
Experts  are  not  always  correct  in  their  prognostica- 
tions with  reference  to  the  possibility  of  the  lead  ex- 
tending beyond  where  it  was  uncovered.     Sometimes 
there  is  something  found  in  the  ground  which  was  not 
anticipated,  and  the  calculations  made  by  the  expert 
are  made  futile  in  that  case.     Of  course,  sometimes, 
or  at  all  times,  the  expert  as  you  so  call  Mm,  must 
take  into  consideration  those  things  which  he  finds 
both  in  the  ground  and  in  adjoining  properties.     If 
the  developments   in   the   adjoining  properties   are 
great,  those  developments  are  the  things  that  guide 
for  the  most  part.     Of  course,  in  the  north  district, 
the  guiding  element  at  the  surface  was  against  the 
proposition  of  finding  copper  ore  at  depth.     By  that 
I  mean  the  Jessie  and  the  Badger  State  and  the  Rain- 
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bow  veins, — the  veins  at  the  surface  were  small,  very 
small  fissures, — excepting  in  the  case  of  the  Eainbow, 
containing  manganese, — the  black  oxide, — at  the  sur- 
face, and  where  any  working  had  pierced  to  water 
level,  the  carbonate,  or  rhodocrosite.  Of  course, 
from  the  conditions  found  in  this  north  district,  be- 
cause of  this  silver  at  the  surface,  a  great  number  of 
experts  [617]  said  that  no  copper  would  be  found 
underground,  and  yet  to-day  the  Badger  State, 
which  is  a  considerable  distance  north  into  this  terri- 
tory, is  one  of  the  largest  copper  veins  in  Butte.  I 
have  testified,  in  speaking  about  this  territory  in  the 
neighborhood  of  this  ground  in  controversy  and  the 
quartz  claims  that  have  been  located  there  to  the 
north  and  to  the  south  and  to  the  east,  that  there 
were  no  extensive  mining  operations  on  any  of  those 
claims  now  being  carried  on.  The  fact  of  no  opera- 
tions being  carried  on  is  not  due  to  the  fact  that  there 
were  no  leads  upon  the  ground  that  could  be  operated 
successfully  and  profitably.  There  are  very  good 
showings  to  the  north,  east  and  south  of  this  ground. 
The  condition,  as  I  explained  heretofore,  is  that  a 
great  number  of  the  claims  have  individual  owner- 
ships,— ^that  is,  the  ownership  to  each  claim  is  divided 
among  one  or  more  owners,  and  it  is  very  hard  to  get 
all  of  those  ownerships  together  to  form  a  company 
to  do  work ;  and,  again,  most  of  the  best  showings  on 
the  east  side  are  now  o"^Tied  by  the  Anaconda  Copper 
Mining  Company.  I  know  of  several  places  that  I 
would  be  willing  to  lease  right  to-day,  especially  for 
the  copper,  not  for  the  silver  at  all. 
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Recross-examination. 
(By  Mr.  SHELTON.) 

The  WITNESS.— What  I  call  the  continental 
fault  is  a  large  fissure  extending  in  a  north  and  south 
direction  a  short  distance  east  of  the  ground  in  con- 
troversy in  this  case.  Parallel  with  that  fissure  to 
the  west  there  are  a  number  of  small  fissures  known 
to  exist.  Westerly  of  the  ground  developed  there  is 
quite  a  stretch  of  country  as  yet  unexplored.  With- 
in that  country  there  may  he  a  great  many  other  par- 
allel fissures.  I  do  not  think  there  may  be  some 
larger  than  the  one  I  call  the  continental  fault,  for 
the  reason  that  to  the  north  of  there  the  operations 
[618]  have  been  carried  on  which  prove  the  exist- 
ence of  a  larger  fault  fissure  there.  For  instance, 
some  mining  companies  that  you  called  my  attention 
to  Friday  morning.  All  of  the  development  of  those 
mining  companies  to  the  north  was  in  an  east  and 
west  direction.  On  the  Colusa-Leonard  Extension 
Mining  Company's  property  I  do  not  recall  exactly 
the  length  of  the  drift,  but  it  was  some  two  or  three 
hundred  feet,  as  I  remember,  in  an  easterly  and 
westerly  direction.  The  existence  or  nonexistence 
of  a  larger  fault  than  our  continental  fault,  running 
through  the  ground  which  lays  to  the  west  of  the  de- 
veloped ground  in  the  Butte  and  Boston  placer  is  not 
absolutely  established,  although,  as  I  have  already 
said,  the  work  already  done  is  against  such  a  theory. 
The  ground  is  not  absolutely  covered,  between  tunnel 
31  and  the  Pittsmont  shaft,  but  there  are  other  things 
also,  beyond  the  Butte  and  London  and  the  Colusa- 
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Leonard  Extension.  For  instance,  the  Black  Rock 
vein,  that  can  be  traced  to  Silver  Bow  creek.  If 
there  was  a  north  and  south  fault  there  it  would  not 
necessarily  run  in  a  true  north  and  south  direction. 
For  instance,  we  know  that  the  contineaital  fault  does 
not, — that  it  runs  to  the  northwest.  If  there  were  a 
large  fault  there  and  not  extended  as  far  north  as  the 
Black  Rock  vein,  I  should  say  it  would  not  be  as  large 
as  the  continental  fault,  because  that  fault  is  found 
in  the  Butte  and  Bacom,  which  is  three  miles  to  the 
north  of  the  property  in  question.  The  Colusa- 
Leonard  does  not  show  any  faulting  in  the  ground 
by  north  and  south  faults;  the  Butte  and  Bacora 
does.  I  do  not  know  about  the  Butte  and  London. 
Within  the  developed  area  on  the  Butte  and  Bos^ 
ton  placer  I  know  of  one  fault  running  in  an  east 
and  west  direction;  also  one  running  in  a  southwest- 
erly and  northeasterly  direction.  It  would  not  be 
proper  to  speak  of  the  continental  fault  and  the  par- 
allel fissures  I  refer  to  as  all  constituting  one  fault, 
[619]  because  some  of  the  faultings  to  the  west  of 
the  continental  fault  were  subsequent  to  that  fault. 
My  reason  for  saying  that  is  that  they  dip,  some  of 
them  quite  a  little  bit,  to  that  continental  fault. 
Some  of  them  might  have  been  occasioned  at  the  same 
time,  but  from  the  evidence  that  I  see  in  the  ground, 
it  is  my  opinion  that  some  of  the  faultings  now  found 
in  this  ground  were  subsequent  to  the  continental 
faulting.  The  continental  fault,  as  I  know  now,  dips 
to  the  west,  and  these  that  I  find  in  the  ground  are 
almost  vertical,  or  dipping  to  the  east,  toward  thai 


Washington-Butte  Mining  Company.        829 

(Tesitimiony  of  Samuel  Bairker,  Jr.) 
faulting.  The  amount  of  the  dislocation  of  the  vein 
does  not  depend  on  the  width  of  the  fault  fissure  at 
the  surface.  There  are  instances  in  the  district 
where  large  fissures  divide  into  a  number  of  small 
and  irregular, — more  or  less  irregular,  but  compara- 
tively parallel  fractures.  I  would  say  that  about  the 
Earns  fault  on  its  southern  extension  below  the  Bel- 
mont mine.  It  might  or  it  might  not  be  that  in  the 
ground  in  controversy  in  this  case,  that  underneath 
the  surface  of  the  ground  there  are  many  fractures 
that  are  not  parallel  to  the  main  continental  fault. 
It  would  entirely  depend  on  what  development 
showed. 

Q.  But  where  you  have  one  large  fault  and  many 
parallel  faults  and  fractures  near  it,  as  is  shown 
upon  the  Butte  and  Boston  placer,  you  would  expect 
that  the  ground  within  that  faulted  area  would  be 
more  or  less  broken  and  faulted  in  other  directions 
beneath  the  surface,  would  you  not? 

A.  Well,  that  is  what  I  have  been  contending,  ex- 
cepting that  I  did  not  call  those  fracture  fault  planes 
or  faulting.  I  said  that  the  ground  was  faulted  in 
an  east  and  west  direction  west  of  the  continental 
fault,  which  occasioned  this  greater  mineralization 
that  we  find  here  today.  All  this  fracturing  beneath 
the  surface  might  or  might  not  tend  to  dislocate  in 
[620]  different  directions  any  east  and  west  fis- 
sures,— vein  fissures,  that  existed  there. 

In  answering  Colonel  Nolan's  question  as  to  the 
dislocation  of  a  vein  by  a  north  and  south  fault  with 
an  easterly  dip,  the  vein  having  a  southerly  dip,  I 
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assmned  all  of  the  time  a  normal  gravity  fault.  By 
that  I  mean — that  would  be  the  hanging-wall  ma- 
terial along  the  fault  plane  had  its  movement  along 
the  incline.  In  other  words:  that  if  the  incline  is 
towards  the  east,  that  the  portion  of  the  eoimtry 
lying  to  the  east  of  the  fault  plane  descends ;  that  is 
what  I  should  say  was  a  normal  gravity  action.  I 
personally  only  know  the  dip  of  the  continental  fault 
to  the  west  at  one  place;  but  I  have  made  inquiries 
from  other  people  that  have  seen  it. 

Q.  "What  place  do  you  know  of  your  own  knowl- 
edge '? 

A.  Well,  I  took  that  only  from  the  maps  I  found 
in  my  office  from  the  survey  of  the  Birtha.  That 
would  not  be  hearsay;  I  should  call  that  a  fact,  be- 
cause when  the  map  was  made,  there  was  no  intent 
to  deceive  anyone.  These  facts  were  put  on  that 
map.  I  took  it  from  the  stopes  that  I  found  on  the 
map.  The  workings  were  about  fifty  feet  deep. 
Such  shallow  workings  might  not  show  correctly  the 
true  strike  of  the  fault.  I  know  of  instances  in  veins 
where  they  always  change  the  dip  and  flatten  out  at 
the  surface.  Of  course,  they  generally  flatten  more 
than  the  normal  strike  would  be  found  underground, 
but  I  do  not  know  of  them  turning  over  and  giving  a 
reverse  dip.  That,  however,  would  be  possible.  I 
have  seen  the  Bi-Metallic  vein  of  granite  change  its 
dip  from  a  north  dip  to  a  south  dip.  Assuming  that 
those  faults  dip  to  the  east,  that  they  are  normal 
gravity  faults,  why  then  you  would  have  a  piece  of 
country  there  after  the  fault  had  occurred  in  which 
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there  were  a  succession  of  downward  steps  as  you 

went  toward  the  east;  as  you     [621]     went  toward 

the  west  from  one  fault  to  the  other  you  would  ascend 

along  those  steps,  and  the  result  would  he  that  you 

would  have  a  country  rising  as  you  went  toward  the 

west. 

Q.  As  a  matter  of  fact,  you  find  that  the  condition 
is  exactly  opposite, — ^that  is,  that  the  rise  is  toward 
the  east  instead  of  toward  the  west  ? 

A.  That  is  because  of  the  continental  fault  dip- 
ping to  the  west,  which  should  cause  all  of  the  nor- 
mal conditions. 

I  cannot  tell  as  to  the  dip  of  the  uncovered  faults ; 
I  cannot  see  in  the  ground.  There  is  a  lateral  move- 
ment of  more  or  less  extent  when  the  vertical  move- 
ment was  being  carried  on  and  since  that  time  there 
might  be  lateral  movements  along  the  fault  plane. 
While  the  vertical  movement  might  have  the  effect 
of  dislocating  the  vein  so  that  the  western  portion 
of  the  vein  would  be  thrown  toward  the  north,  there 
might  be  such  a  lateral  movement  as  would  entirely 
counteract  that,  and  throw  it  to  the  south;  and  still 
have  the  west  wall  subsiding  in  relation  to  the  east 
wall.  In  fact,  I  believe  that  such  lateral  motion  did 
occur  there.  Of  course,  that  is  my  opinion.  No  de- 
velopments have  proven  that  opinion  to  be  correct 
yet.  It  sometimes  requires  extensive  development  to 
determine  the  direction  and  extent  of  the  dislocation 
of  veins,  depending  on  the  amount  of  throw,  or  dis- 
location, as  you  call  it. 

I  did  not  observe  any  drag  at  any  place  in  the 
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ground  in  controversy.  As  I  said  before,  there  was 
only  one  place  that  I  had  a  chance  of  observing 
whether  there  would  be  di-ag  or  not,  and  that  was  in 
tunnel  31,  but  because  of  the  east  and  west  fault 
there,  why  the  conditions  were  not  clear.  If  we  had 
the  east  and  west  vein,  with  its  north  and  south  fault- 
ing, probably  then  the  drag,  or  the  direction  of  the 
drag,  could  be  determined;  but  with  the  conditions 
there  now,  it  is  impossible  to  do  so.  The  drag  is 
composed  of  portions  of  the  original  vein  that  have 
[622]  been  pulled  along,  or  dragged  along,  in  the 
direction  of  movement  occasioned  by  the  fault.  In 
order  to  prove  the  absolute  continuity  of  the  two 
pieces  of  the  vein  as  they  originally  existed,  the  drag 
would  be  one  of  the  deciding  features  or  character- 
istics that  you  would  find  underground.  Of  course, 
for  instance,  if  I  were  going  to  do  any  work  on  the 
Butte  and  Boston  placer,  the  first  thing  would  be  to 
go  into  the  Pittsmont  workings,  if  possible,  and  find 
what  had  occurred  there  under  similar  conditions, 
and  which  they  have  now  proven.  I  would  first 
undertake  to  detennine  from  the  deep  workings  of 
the  Pittsmont  the  direction  and  extent  of  the  veins 
under  similar  conditions.  I  have  not  conducted  any 
such  investigations.  As  the  matter  stands  there,  it 
is  purely  a  matter  of  conjecture  as  to  the  amount  and 
direction  of  the  throw  in  any  particular  instance. 
Of  coui*se,  I  talked  with  the  engineer,  and  he  told  me 
from  twelve  to  twenty  feet,  but  before  doing  any 
work,  I  would  have  to  verify  his  statements. 


